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BUNTON, Senior District Judge.
FACTUAL BACKGROUND
Dayt on- Scott Equi pnent Conpany i s a Houst on based conpany t hat

rents heavy cranes to large contractors and industrial conpanies

"‘District Judge of the Western District of Texas, sitting by
desi gnati on.



t hroughout the United States. |In 1990, Union Carbide Chem cals and
Plastic Conpany approached Dayton-Scott to Ilease a ringer
attachnent! for a crane to be used on a construction project at
Union Carbide's Point Confort plant in Seadrift, Texas.

The ringer attachnment was |ocated on a construction site in
Sul phur, Louisiana and needed to be transported to the Union
Car bi de construction site in South Texas. Dayton-Scott solicited
for transportation service from several shippers and ultinmately
awarded the bid to Rig Runner, alicensed intrastate and interstate
comon carrier. R g Runner inturn hired two drivers, WIlians and
Davi dson, to transport the crane parts from Loui siana to Texas.
Wl lians and Davidson were independent contractors who owned and
operated their own trucks.

On the night of August 28, 1990, Jereny Brian Toops ("Toops")
was riding in a car towed by another car which was driven by Thomas
Hol m Whil e Toops' car was being towed down Hi ghway 288 near
Angl eton in Brazoria County, Texas, it was struck from behind by
the tractor-trailer driven by Davidson. The accident resulted in
Toops suffering severe injuries and burns fromwhich he | ater died.

PROCEDURAL BACKGROUND

Toops' parents filed suit in Brazoria County against, inter
alia, Davidson, R g Runner, and Dayton-Scott. During the
litigation, it became apparent to Rig Runner that its $750, 000. 00

i nsurance policy would be insufficient to cover any potential

A ringer attachnent is installed on a crane to substantially
increase its lifting capacity.



liability in the Texas tort suit. Consequently, Rig Runner and
Davi dson demanded that Dayton-Scott's insurers, which included
Appellant United States Fidelity and Guaranty Co. ("USF & G'),
defend themand pay any judgnent rendered agai nst themup to policy
limts. USF & G and the other insurers denied that coverage
exi sted and refused to defend them or pay any judgnent.

Two jury interrogatories were submtted to the Brazoria County
jury regardi ng Dayton-Scott's relationship wth R g Runner. The
first interrogatory asked whet her Dayton-Scott and Rig Runner were

engaged in a joint venture to which the jury answered "no." The

second interrogatory asked whether Ri g Runner and Davi dson were

agents of Dayton-Scott to which the jury answered "no." Dayton-
Scott was not found |iable, but Davidson and Ri g Runner were found
to be negligent and Toops was awarded $12 mllion in damages. Rig
Runner paid its policy limts, did not appeal the decision, and in
May of 1994 Davi dson and Ri g Runner assigned to Toops all causes of
action in contract or torts that they m ght have against USF & G
and the other insurers.

Toops once again filed in state court against USF & G and t he
ot her insurers claimng breach of contract and seeking declaratory
j udgnent under the Texas Decl aratory Judgnent Act. USF & Grenoved
the case to federal court and also filed a declaratory judgnent.
The District Court granted summary judgnent for all of the insurers
except USF & G USF & Gs notion for summary judgnent was denied

and Toops' notion for summary judgnent was granted.

This entire appeal centers around the D strict Court's



interpretation of USF & G s insurance policy which states in
pertinent part:
(1) WHO I'S AN | NSURED
The followi ng are insureds:
(a) You for any covered auto.

(b) Anyone else while using with your permssion a
covered auto you own, hire or borrow except:

(c) Anyone liable for the <conduct of an insured
specified above but only to the extent of that
liability. However, the owner or anyone el se from
whom you hire or borrow a covered auto is an
insured only if that autois a trailer connected to
a covered auto you own.

The District Court found that the coverage of Rig Runner was
expressed in clear and unanbi guous | anguage. The Court then found
t hat Dayton-Scott "hired" Ri g Runner and therefore R g Runner was
an i nsured under subsection (1)(b) above. The Court also rejected
USF & G s argunent that subsection (1)(c) provides an exenption by
stating that the exenption was |imted to subsection (c) and thus
coul d not be used to defeat coverage under subsection (b).

The United States District Court ultimately reduced the
princi pal amount of the judgnent from$12 to $1 million. However,
i medi ately after the order on cross-notions for sumary judgnent
was filed, USF & Gfired its counsel, retained other counsel, and
wthin 10 days filed a FED.R QVv.P. 59 notion for new trial. The
District Court, in another order denied the Rule 59 notion, even

t hough the brief seemngly argued Fifth Crcuit case law directly

on point, which nmay have nandated a different interpretation from



the one the District Court decided. The District Court stated:
Nevert hel ess, the Court takes genuine pause in the face of
casel aw that presents an entirely new line of analysis from
what was earlier given to the Court. Having read the cases
menti oned by Defendant, the Court now believes that, if these
cases had been presented at the appropriate tinme, the Court
m ght have reached a different conclusion in this matter.?2
Toops v. USF & G 871 F. Supp. 284, 294-95 (S.D. Tex.1994). W now
proceed with a review of this appeal.
DI SCUSSI ON
| . McBroone-Bennett Doctrine
We first address whether the District Court bel ow erred when
it strictly applied the insurance policy at issue against USF & G
and liberally in favor of Rig Runner. USF & Gtakes issue with the
fact that the District Court refused to follow the case of
McBr oone- Bennett Plunmbing, Inc. v. Villa France, Inc., 515 S. W2d
32 (Tex.Ct. App.1974). The MBroone-Bennett doctrine states that
there can be no coverage presunption against an insurer until the
claimant has established that it is an insured under the policy.
Al t hough USF & G failed to argue the MBroone-Bennett doctrine in
its summary judgnent notion, the District Court nevertheless
addressed the doctrine in a footnote. The McBroone-Bennett
doctrine is only applicable, however, when the insurance policy is
found to be anbi guous. The Court specifically found that the

policy was unanbi guous and therefore refused to apply it. Toops,

871 F. Supp. at 292.

2Suprene Court Justice Frankfurter once said, "Wsdom too
of ten never cones, and so one ought not toreject it nerely because
it cones late." Henslee v. Union Planters Nat'l Bank and Trust
Co., 335 U. S. 595, 600, 69 S.Ct. 290, 293, 93 L.Ed. 259 (1949).
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USF & G al so argues that there was an alternative finding by
the Court that if the policy was anbi guous, then the policy should
be construed strictly against the insurer and |i berally agai nst the
insured. It is arguable that this was an alternative hol ding by
the Court; however, even if it was an alternative holding, the
District Court properly excluded any anal ysis under the MDBroone-
Bennett doctri ne. The doctrine has been drawn into question by
courts both in Texas and across the nation. "Nei ther the Texas
Suprene Court nor any ot her Texas appel |l ate court has ever endorsed
this specific provision of McBroone-Bennett, whichitself relied on
no Texas or other case authority for its pronouncenent. |nstead,
it pointed to recent statenents of then—President CGerald Ford and
a coment in 44 C.J.S. Insurance ... itself alnost twenty years old
at the tine." ld. at 291 n. 4. The law in the Fifth Grcuit
expressed in the District Court case of Adans v. John Hancock
Mutual Life Ins. Co., states:

Under Texas | aw, the words and cl auses of insurance contracts

are strictly construed against the insurer. If a word or
cl ause has nore than one neaning, then the neaning favoring
the i nsured nust be applied. |If the clause nay be interpreted

as alimting termor as an exclusionary clause, the insured's
reasonabl e construction of the cl ause nust be adopted, even if
the insurer's construction is nore reasonabl e.
797 F. Supp. 563, 567 (WD. Tex.1992) (internal citation omtted).
Therefore, it was proper for the District Court to strictly
construe the insurance policy against USF & G
1. Motion for New Tri al

W next address whether or not to analyze the District

Court's denial of USF & Gs notion for new trial pursuant to



FED. R GQVv.P. 59 on the grounds that trial counsel did not present
tinely dispositive case | aw supporting USF & G s prior notion for
summary judgnent. Rather than undertake this analysis, the Fifth
Circuit advises that such endeavor is wholly unproductive because,
"[o]rdinarily, adistrict court's decision not to grant a newtrial
under Rule 59(a) is not appeal able.” Youmans v. Sinon, 791 F.2d
341, 349 (5th Cr.1986). An appeal froma denial of a new trial
"merely restates the attack on the nerits of the final judgnent.
It is fromthe final judgnent that the appeal should be taken."
Governnent Financial Services v. Peyton Place, 62 F.3d 767, 774
(5th CGr.1995) (quoting Youmans, 791 F.2d at 349). Thus, we
proceed to analyze the final judgnent in this matter rather than
t he procedural nethodol ogy of Rule 59.
STANDARD CF REVI EW

The Court of Appeals reviews a District Court's grant of
summary judgnent de novo and in the light nost favorable to USF &
G Thomas v. Price, 975 F.2d 231, 235 (5th Cr.1992); LeJeune v.
Shell Gl Co., 950 F.2d 267, 268 (5th Cir.1992). Toops is required
to denonstrate that there are no genuine issues of material fact
and that he is entitled to judgnent as a matter of |law.  Anderson
v. Liberty Lobby, Inc., 477 U. S. 242, 247-49, 106 S. C. 2505, 2509-
11, 91 L.Ed.2d 202 (1986); FED. R Qv. P. 56(c). Toops is also
required to establish all of the essential elenents of his claim
Fontenot v. Upjohn Co., 780 F.2d 1190, 1194 (5th Cir.1986). | f
Toops neets the initial burden, the burden then shifts to USF & G
to disprove the claim Celotex Corp. v. Catrett, 477 U S. 317,



322, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265 (1986).
I11. Hred Auto C ause

According to the insurance policy at issue, Toops was
required to prove that Dayton-Scott not only hired a "covered
auto," in this case the tractor trailers driven by WIllians and
Davi dson, but that the drivers of the hired autos were under the
control of Dayton-Scott. The facts show that Dayton-Scott hired a
licensed common carrier to provide transportation services and
relied on the carrier to select and arrange for vehicles and
drivers. Thus, Toops never nmade the connection between R g Runner
(the entity "hired") and WIIians/ Davidson (the drivers who drove
the "auto"). Wt hout such connection, the policy can not be
enforced and USF & G can not be held |iable for coverage.

Moreover, the facts show that Davidson was not even a Rig
Runner enpl oyee driving a Rig Runner truck, but was an i ndependent
contract or who owned his own truck and was pai d on comm ssion. The
District Court failed to nmake this distinction between hiring a
conpany that provides transportation and hiring a truck. "[F]Jor a
vehicle to constitute a hired autonobile, there nust be a separate
contract by which the vehicle is hired or |leased to the naned
insured for his exclusive use or control." Sprowyv. Hartford Ins.
Co., 594 F.2d 418, 422 (5th G r.1979); see also Russom v.
| nsurance Co. of North Anmerica, 421 F.2d 985, 993 (6th Cr.1970)
("Where there is a separate contract for hiring or leasing a
vehicle in addition to an agreenent to haul a particular |oad,

courts have held that the vehicle becones a "hired autonobile.’ ").



It is a further requirenment of Sprowthat in order for a vehicle to
constitute a hired autonobile it nmust be under the named i nsured's
excl usive use or control. 594 F.2d at 422; see also Liberty
Mutual Ins. Co. v. Anerican Enployers Ins. Co., 556 S.W2d 242,
244-45 (Tex.1977) (stating in a "own, hire, or borrow' provision,
where the naned insured did not have possession or control of the
tractor-trailer rig, the rig was not covered).

The Fifth Grcuit has also addressed the breadth of "hired
aut o" clauses and provided inquiries to determ ne whether a truck
was under the possession or control of the insured. |n Johnson v.
Royal Indem Co., 206 F.2d 561 (5th Cr.1953), the Court namde a
distinction between a hired auto and an independent contractor
stating that the party hiring the truck:

1) Did not furnish gas or oil for the trucks and did not otherw se
mai ntai n the trucks;

2) Did not require trucks to be a particular size or require a
certain nunber of |oads per day;

3) Did not select individual truck drivers;
4) Could not fire the truck drivers;

5) Was "interested only in the results" of transporting from Point
A to Point B; and

6) Did not assunme "control" of the independent contractor's truck
or driver by directly | oading and unl oadi ng operations.

ld. at 563-64; see also Chicago Ins. Co. v. Farm Bureau Mitua
Ins. Co., 929 F.2d 372, 373-74 (8th Cr.1991) (applying Texas | aw
and making simlar findings).

Lastly, nunmerous courts have held that hiring an independent

contractor will not create insurance coverage under a "hired auto"



cl ause. Chicago Ins. Co., 929 F.2d at 374-75; Transportation
Indem Co. v. Liberty Mut. Ins. Co., 620 F.2d 1368, 1371-72 (9th
Cir.1980); Royal Indem Co., 206 F.2d at 564-65; Aneri can
Casualty Co. v. Denmark Foods, 224 F.2d 461, 463-64 (4th G r. 1955)
(truck used under an i ndependent contract is not a hired auto). As
a consequence, Toops never proved that Dayton-Scott separately
hired the truck that Davidson was driving when he struck Toops'
car, or that either Davidson or Rig Runner was using the truck with
Dayt on- Scott's perm ssion; and |astly, Toops never disproved that
Dayton-Scott hired the services of an independent contractor.
Toops therefore failed to satisfy his burden of proof for summary
judgnent. Further evidence of this failure can be found in USF &
G s argunent of issue preclusion.
I'V. 1ssue Preclusion

In the state court jury trial that preceded the federal
action, a jury was asked whether R g Runner and Dayton-Scott were
engaged in a joint enterprise. The jury was instructed that a
"joint enterprise" exists if there is:

1) An agreenent, either express or inplied, with respect to the
enterprise or endeavor;

2) A common pur pose;
3) A common business or pecuniary interest; and
4) An equal right to direct and control the enterprise.

(enmphasis supplied). The jury answered "no." The jury was next
asked whether Rig Runner and its driver were agents of Dayton-Scott
at the tinme of the collision with Toops. The jury was instructed
t hat :
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An AGENT, as applied to the factual scenario of this case, is
a person in the service of another with the understanding,
express or inplied, that such other person has a right of
control as to the details of performance during the trip
whi ch details you have found caused the injury.

(enphasis supplied). Once again the jury answered "no.

When presented with the question of issue preclusion, the
District Court in its summry judgnment order dism ssed such
argunent by stating, "[w hether or not Rig Runner is found to be an
insured under USF & Gs policy wth Dayton-Scott is a wholly
i ndependent issue from the question of whether R g Runner was
involved in an agency or joint venture relationship with Dayton-
Scott." Toops, 871 F. Supp. at 290. Under Texas |law, the doctrine
of issue preclusion bars relitigation of any ultimte issue of fact
previously litigated and essential to the ultinmate judgnent in the
prior suit, regardl ess of whether the second suit is based on the
sane cause of action. Daniels v. Equitable Life Assur. Soc. of
US, 35 F.3d 210, 213 (5th G r.1994). Moreover, "[o]nce an
essential issueis actually |itigated and determ ned, that issueis
conclusive in a subsequent action between the sane parties, or
persons in privity with them regardless of whether the second suit
i s based on the sane cause of action...." 1d. (citing Van Dyke v.
Boswell, O Toole, Davis & Pickering, 697 S wW2d 381, 384
(Tex.1985)); W lhite v. Adans, 640 S. W 2d 875, 876 (Tex.1982). It
is therefore clear that the jury interrogatories and answers were
squarely on point in showing the |ack of an essential elenment by
Toops in the present appeal. That is, whether Dayton-Scott

exercised control over R g Runner sufficient enough to make Rig
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Runner an insured under the USF & G policy. The jury in the prior
case answered "no," and the District Court's dismssal of issue
preclusion is therefore incorrect.
V. District Court's Interpretation of Hred Auto O ause

We finally address whether the District Court erred when it
adopted the construction of the insurance policy that R g Runner
was covered by the policy. USF & G argues that the District Court
unreasonably interpreted the insurance policy to cover R g Runner.
In cases dealing with insurance policies, certain rules of
construction may be used to interpret the policy; however, if an
insurance policy's provisions are expressed in clear and
unanmbi guous | anguage, the court may not use the rules of
constructi on. Adans, 797 F.Supp. at 566. The District Court
found, as a matter of law, that the provisions of (1)(a), (b) and
(c) of the insurance policy were unanbi guous on their face, and
therefore there was no need to apply the rules of construction
Toops, 871 F. Supp. at 292.

USF & G argues that based on public policy, no reasonable
corporation would pay premuns to insure third-parties against
ri sks for which the corporation could not be liable. This argunent
is sonewhat correct, although a plain reading of this allegedly
unanbi guous i nsurance policy that USF & G wote, seens to say the
contrary. The policy explicitly sets forth "who is an i nsured" and
under (1)(b) states: "[al] nyone else while wusing with vyour
perm ssion a covered auto you own, hire or borrow ..." Such a

readi ng, of course, is constrained by the case law in Sprow which
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requires a showing of a separate contract and that the hired
aut onobi | e was under the nanmed i nsured's excl usive use or control.
594 F.2d at 422. Therefore, USF & G s argunent is correct when
taken in conjunction with Sprow.
CONCLUSI ON

Based upon the di scussi on above, we hold the Sprow case to be
control ling. The District Court erroneously granted sunmary
judgnment for the Appellees and denied sunmary judgnent for the
Appellant. The essential elenents required by Sprow are |acking
and therefore we REVERSE the order on cross-notions for sumary

j udgnent and RENDER j udgnent for Appellant USF & G
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