UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-40004

VENTANA | NVESTMENTS, A Texas General Partnership;
PRI DE HOUSE CARE CORPORATI ON; BRI TW LL COVPANY;
BRUCE H. WH TEHEAD, i ndividually

Pl ai ntiffs-Appellants,
and

ALL PLAI NTI FFS
Pl aintiff,

VERSUS

909 CORPORATI ON, fornerly known as Underwood Neuhaus;
KEMPER FI NANCI AL COVPANI ES, INC.; LOVETT M TCHELL
VBB & GARRI SON, I NC.; FRANKLI N FI NANCI AL SERVI CES, | NC.;
W LLI AM SORENSON;

Def endant s- Appel | ees,
RESOLUTI ON TRUST CORPORATI ON,
as Receiver for Franklin Federal
Savi ngs Associ ati on,

| nt er venor - Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

Septenmber 13, 1995

Bef ore PQOLI TZ, Chief Judge, HLL,! and DeMOSS, Circuit Judges.

Circuit Judge of the Eleventh Crcuit, sitting by
desi gnati on.



DeMOSS, Circuit Judge:

This is an appeal from a grant of summary judgnent agai nst
plaintiff-appellant Ventana Investnents,? and in favor of
def endant - appel | ees Underwood Neuhaus ("Underwood"), Franklin
Fi nancial Services, Inc. ("Franklin Financial")® and intervenor-
def endant - appel | ee the Resol ution Trust Corporation ("RTC").

This case was originally filed in the 172nd Judicial D strict
of Jefferson County, Texas, but was renoved by the RTC to the
United States District Court for the Eastern District of Texas.
Vent ana asserted that renoval by the RTC was untinely and noved to
remand the case back to Texas district court. That notion was
deni ed. In addition to appealing the sunmary judgnent, Ventana
appeal s the denial of the notion to remand. Finding that the RTC s
renmoval was untinely, we VACATE the district court's decision and
REMAND to the federal district court with instructions to remand to
the 172nd Judicial District of Jefferson County, Texas.

FACTS

In 1989, Ventana agreed to purchase 85 nursing honmes in |Iowa

and Arkansas fromBeverly Enterprises. Ventana was to then resel

the nursing hones to Mercy Health Initiatives and Pride House.*

2All of the appellants (Ventana | nvestnents, Pride House Care
Corporation, Britwill Conpany, and Bruce H \Wiitehead) wll be
referred to collectively as "Ventana."

3There are three ot her defendants, Kenper Financial Conpanies,
Inc., Lovett Mtchell Webb & Garrison, Inc. and WIIiam Sorenson.
Di scussion of these defendants is not inportant to our resolution
of this case.

“The | owa and Arkansas deals were separate. The |owa nursing
homes were sold to Mercy Health Initiatives, while the Arkansas



Each of the deals was to be financed with approxi mately $85, 000, 000
in tax-exenpt bonds and Underwood agreed to render investnent
banki ng services to hel p Ventana finance the deal. The tax-exenpt
bonds were issued by the Iowa Finance Authority and the Arkansas
Devel opnment Finance Authority ("ADFA"), respectively.

Ventana issued two notes to Underwood. The first, for
$100, 000, was due and payable at the close of the lowa deal. The
second, for $700, 000, was due and payable in full on June 1, 1990,
or at the close of the Arkansas deal, whichever cane first.

The lowa deal closed in August 1989. Shortly after the
cl osi ng, Ventana becane concerned about Underwood's ability to neet
its financial obligations, because of changes in Underwood's
managenent . Vent ana asked to substitute Donal dson, Lufkin, and
Jenrette ("DLJ") as the wunderwiter for the Arkansas deal.
Underwood refused to allow the substitution.

On Septenber 21, 1989, ADFA approved the Arkansas deal with
Underwood as the underwiter. The deal still required the final
approval of ADFA, as well as the approval of then Governor Bill
Clinton. Underwood w thdrew as underwiter on Septenber 25, 1989,
and within one day DLJ was hired as its replacenent. Underwood's
w t hdrawal required that the deal be resubmtted to ADFA, with DLJ
listed as the new underwiter. Ventana alleges that the bonds
woul d have issued soon after the Septenber 21 approval had

Under wood not w t hdr awn.

nursi ng hones were to be sold to Pride House.
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In early COctober 1989, the proposed Arkansas deal becane a
tunmul tuous political issue, wth many individuals alleging it was
an exanple of outsiders trying to exploit the people of Arkansas
for their own gain. Eventually, Governor Clinton entered the fray
and announced that he would not sign the proposal even if it was
approved by ADFA. At that point the deal was dead and Ventana
never gai ned ADFA approval .

Because the Arkansas deal did not close, the second note of
$700, 000 was due and payable by its ternms on June 1, 1990. Ventana
did not nake the paynent and instead filed suit.

PROCEDURAL HI STORY
Vent ana sued Underwood in Texas district court on June 1,

1990, alleging, inter alia, (1) breach of contract; (2) breach of

fiduciary duty; (3) estoppel; (4) violation of the Texas Deceptive
Trade Practices Act ("DTPA"), Tex. Bus. & Cou CobE ANN. 8§ 17.41 et
seq.; (5) fraud and negligent m srepresentation; (6) tortious
interference; and (7) nutual m stake and refornmation.

On January 13, 1993, Ventana added Franklin Financial
Services, Inc. ("Franklin Financial"), Underwood's parent conpany,
as a defendant in the lawsuit. On the sane day, the Texas district
court entered a tenporary restraining order ("TRO') prohibiting
Underwood and Franklin Financial from transferring Underwood's

assets.® On January 22, 1993, Underwood and Franklin Financia

SFranklin Financial is a wholly-owned subsidiary of Franklin
Federal Savings Association (Franklin Savings), for which the
Resolution Trust Corporation ("RTC') was the receiver and
conservator. 909 Corp, fornmerly known as Underwood, Neuhaus &
Conmpany, was a whol | y-owned subsidiary of Franklin Financial that
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renoved this case to the United States District Court for the
Eastern District of Texas, asserting renoval jurisdiction under 12
US C 8§ 1441a(l)(3), because Franklin Savings was under the
conservatorship and receivership of the RTC. After renoval, the
TRO expired by its own terns. In April 1993, the federal district
court remanded to the Texas district court in a one sentence order,
w t hout expl anati on.

On  Septenber 3, 1993, Ventana obtained a second TRO
restraining Underwood and Franklin Financial from transferring
Underwood' s assets. On October 1, 1993, the RTC intervened as of
right in the Texas district court action and renoved the case to
the United States District Court for the Eastern District of Texas,
pursuant to 12 U S. C 1441a(l)(3). On Cctober 12, 1993, Ventana
filed a notion to renmand, which was denied on January 20, 1995.°6

I n January 1994, Underwood filed a notion for sunmary j udgnent
and in April 1994 Ventana cross-noved for summary judgnent. The
federal district court granted summary judgnent in favor of
Underwood and denied Ventana's notion. Ventana filed a tinely

noti ce of appeal.

di ssol ved on July 31, 1992.

The notion to remand was tinely filed, as it was filed within
30 days of renoval. 28 U S.C. § 1447(c).
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REMOVAL

The Financial Institutions Reform Recovery, and Enforcenent
Act of 1989 ("FIRREA") provides that federal courts have original
jurisdiction over any action to which the Resolution Trust
Corporation ("RTC') is a party.’” 12 U.S.C. § 1441a(l)(1). FIRREA
allows the RTC to renove to federal court any state court action
involving an institution of which the RTC is the conservator or
receiver. 12 U.S.C. 8§ 1441a(l)(3)(A). The RTC may renove t he case
wthin 90 days after it is substituted as a party. 12 U.S. C. 8
1441a(l) (3) (A) (i). The RTC is substituted as a party "upon the
filing of a copy of the order appointing the [RTC] as conservator
or receiver for that party or the filing of such other pleading
informng the court that the [RTC] has been appoi nted conservator
or receiver for such party." 12 U S.C. 8§ 1441a(l)(3)(B).

When FI RREA was originally passed, it said, as it does today,
that the renoval clock begins to run when the RTCis substituted as
a party. However, "substituted" was not defined in the statute,
and a circuit split quickly arose regarding the neaning of that
term JAMES W MooRe, 1A MORE' S FEDERAL PrRACTICE  0.167[13] (1995).

Several circuits were of the opinion that the tinme period began

‘After Ventana appeal ed, they noved for dism ssal of the case
due to |l ack of subject matter jurisdiction, and a notions panel of
this Court denied the notion. However, the dispositive issue in
this appeal is not a lack of subject matter jurisdiction, but
rather a procedural defect in renoval. Barnes v. Westinghouse
Elec. Corp., 962 F.2d 513, 516 (5th Cr.), cert. denied, 113 S. C.
600 (1992) (untinely renoval is a procedural defect and does not go
to subject matter jurisdiction). In any event, an oral argunent
panel is not bound by a notions panel's denial of a notion to
dismss. E. E.OC v. Neches Butane Products Co., 704 F.2d 144, 147
(5th Gr. 1983).




when the RTC was appointed as conservator or receiver. O her
circuits, ours included, held that the tine period did not begin
until the RTC appeared in the state court natter.®

Because of this confusion, Congress anmended FI RREA i n Decenber
1991. Effective February 1, 1992, a definition of "substituted"
was added ("1992 Anendnent"). The statute, as anended, which is
still in effect, provides that the RTC is substituted as a party
"upon the filing of a copy of the order appointing the [RTC] as
conservator or receiver for that party or the filing of such other
pl eading informng the court that the [RTC] has been appointed
conservator or receiver for such party." 12 U S C 8
1441a(1)(3)(B).°

Underwood renoved the case to federal court on January 22,
1993. On January 26, 1993, Underwood filed, in Texas district
court, a notice of filing notice of renoval. Attached to the
notice was the notice of renoval, which included the Ofice of
Thrift Supervision orders appointing the RTC as conservator and
receiver of Franklin Savings. This was clearly "the filing of a

copy of the order appointing the [RTC] as conservator or receiver"

8Qur circuit has applied a parallel rule with regard to FDI C
removal, holding that under 12 U S. C 8§ 1819(b)(2)(B), which
governs renoval by the FDI C, the cl ock does not begin running until
the FDI C appears in the state court proceeding. ED C v. Loyd, 955
F.2d 316, 327 (5th Cr. 1992).

Many of the cases cited by the RTC are pre-1992 Anendnent or
relate to the FD C statute. Those cases are, therefore,
i napposite. G ven the change nmade by the 1992 Anendnent and the
current differences between the RTC and FDIC renoval statutes,
parties should be careful to cite the Court to appropriate
controlling | aw



for Franklin Savings, and, therefore, the RTC was substituted as a
party in the case.! Thus, the renoval clock began running on
January 26, 1993.11

However, in April 1993, the federal district court renmanded
the case back to the state district court. The RTC chose not to
appeal this decision, even though it had the right to do so. 12
US C 8§ 1441a(l)(3) (0. I nstead, the RTC chose to ignore the
litigation until Septenber 1993, when the Texas district court
issued a second tenporary restraining order. The RTC then
intervened in the case and on Cctober 1, 1993, renoved the case to
federal court.

Cenerally, when a case is remanded to state court, the
renmovi ng party does not have a right to appeal. However, Congress
has generously provided the RTC with the right to appeal renmand
orders. If the RTC thought the remand was incorrect, it had a
remedy: appeal. Wat the RTC did not have the right to do was sit
back, nonitor the state court action, and then intervene and renove
when it saw fit. Alowing this result would render neaningless 8
1l441a's tinmetable. Congress provided that even though the RTCis
not formally a party, it will be deened one by being "substituted."

Substitution starts the running of the renoval cl ock. Nei t her

1The RTC need not be the party who actually files the papers
informng the court of the conservatorship or receivership. The
statute only requires that they be filed with the state court.
Spring Garden Assn. v. RTC 26 F.2d 412, 417 (3d Cr. 1994).

UThere is nothing in the record to indicate that the RTC
| acked notice of this filing and the RTC does not claima | ack of
noti ce.
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| ogi c nor the plain |anguage of the statute | eads to the concl usion
that, after being substituted as a party, the RTCis free to renove
at any tine sinply because the case has been renanded.

Because the renoval clock began running on January 26, 1993
and the second renoval of the case did not occur until OCctober 1,
1993, over 90 days passed fromthe date the RTC was substituted as
a party. Therefore, the second renoval was not tinely. Even
assum ng, arguendo, that the 90-day period was tolled while the
case was in federal court the first tinme, over 90 days el apsed
between the April 12 remand and t he Cctober 1 renoval. Ther ef or e,
the district court erred in denying Ventana's notion for renmand.

CONCLUSI ON

The RTC s renoval of this case was not tinely and, therefore,
the federal district court erred in failing to remand to state
court. Accordingly, the district court's judgnent is VACATED and
the case is REMANDED to the federal district court wth
instructions to remand to the 172nd Judicial District of Jefferson

County, Texas.
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