REVI SED

UNI TED STATES COURT OF APPEALS
FIFTH CCRCU T

No. 95-31249

VALENTI NO B ADEPEGBA,

Pl ai ntiff-Appellant,

ver sus

BILLY G HAMMONS, Individually and in his
of ficial capacity as special agent assigned to
F C1l Qakdale; JOAN L N XON, Individually and
in his official capacity as acting supervisory
speci al agent at F C | Qakdal e,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Louisiana

Decenber 51, 1996
Bef ore BARKSDALE, EM LIO M GARZA, and BENAVIDES, C rcuit Judges.
EMLIOM GARZA, Crcuit Judge:

Val enti no Adepegba, a federal prisoner, appeals the district
court’s dismssal of his in forma pauperis civil rights action as
frivolous. His appeal raises several issues of first inpressionin
this circuit regarding new in forma pauperis provisions of the
Prison Litigation Reform Act.

I

Adepegba is a Nigerian citizen who entered the United States



legally in 1982. Wile in the United States, Adepegba has been
convicted of crines including cocaine possession, illega
possession of firearnms, and mail fraud. Proceeding pro se and in
forma pauperis (“i.f.p.”), Adepegba filed this civil rights action
pursuant to Bivens v. Six Unknown Nanmed Agents of the Federal
Bureau of Narcotics, 403 U.S. 388, 91 S. C. 1999, 29 L. Ed. 2d 619
(1971), against Billy Hamons and John Ni xon, agents of the
| mm gration and Naturalization Service (“INS’). Adepegba alleges
that Hanmmons and N xon did not follow INS procedure in his
interview and that they falsified an INS report that was admtted
into evidence at his deportation hearing.

The district court construed Adepegba’ s conplaint to state two
causes of action and dism ssed each, one as frivol ous because it
was barred by Heck v. Hunphrey, 512 U S. 477, 114 S. C. 2364, 129
L. Ed. 2d 383 (1994), and the other for failure to exhaust
adm ni strative renedies under the Federal Tort Cains Act, 28
US C 88 1346, 2671 et seq. Adepegba filed a tinely notice of
appeal Decenber 14, 1995.

This appeal is not Adepegba s first; indeed he is a frequent
filer in this court. We have considered eleven prior Adepegba
appeals, and we have dism ssed all of them)three of them as

frivolous.? On April 26, 1996, after Adepegba filed notice of

. See Adepegba v. Sheriff, No. 94-40134 (5th Cr. Jul. 21,
1994) (affirmance of section 2241 dism ssal w thout prejudice for
failure to exhaust admnistrative renedies); Adepegba v. United
States Postal Service, No. 94-10259 (5th Gr. Jul. 28, 1994)
(reversal and remand of Bivens action dismssed by district court
as frivol ous); Adepegba v. Morrgan, No. 94-10681 (5th Cr. Sept. 20,
1994) (affirmng section 1983 dism ssal under unanended section
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appeal in the instant case, the President signed into |law the
Prison Litigation Reform Act, Pub. L. No. 104-134, 110 Stat. 1321
(1996) (“PLRA” or “Act”), which nodifies the requirenents for
proceeding in forma pauperis (“i.f.p.”) in federal courts. Anong
ot her things, the PLRA revokes prisoners’ privileges to proceed
i.f.p. if they have, on three prior occasions during detention, had
an action or appeal dismssed as frivolous, nalicious, or for
failing to state aclaim 28 U S.C 8§ 1915(g), as anended by PLRA.
Section 1915(g) contains an exception that allows prisoners whose
privileges have been revoked to proceed i.f.p. in cases involving
i mm nent danger of serious physical injury. Id.
I

Before we address the nerits of Adepegba’s dismssal in the
district court, we nust first deci de whet her the new provisions of
the PLRA apply. The new statute provides:

In no event shall a prisoner bring a civil action or

1915(d)); Adepegba v. Louisiana, No. 94-40749 (5th G r. Nov. 17,
1994) (affirmng section 1983 dism ssal as frivol ous on statute of
limtations grounds and di sm ssing appeal as frivolous); Adepegba
V. INS, No. 94-40615 (5th Cr. Apr. 20, 1995) (petition for review
of Bl A deci sion dism ssed as frivol ous); Adepegba v. Caplinger, No.
95-30614 (5th Cr. Jul. 11, 1995) (appeal of section 2241 action
di sm ssed for lack of jurisdiction); United States v. Adepegba, No.
95-10596 (5th CGr. WM. 11, 1996) (dism ssing habeas corpus
appeal ); United States v. Adepegba, No. 95-31297 (5th Cr. Mar. 20,
1996) (deni al of notion for sanctions, tenporary restraining order,
and prelimnary injunction); Adepegba v. INS, No. 95-60390 (5th
Cr. Mar. 21, 1996) (dismssing as frivolous clains that district
court erred in failing to consider objections to nagistrate
judge’s report and failing to provide hearing); In re Adepegba, No.
95-00065 (5th Cr. Jun. 6, 1996 (denying petition for nmandanus);
Adepegba v. INS, No. 95-30626 (5th Cr. July 3, 1996) (consoli dated
di sm ssal of Adepegba v. INS, No. 95-30470 (appealing dism ssal of
section 2241 petition challenging final order of deportation) and
Adepegba v. Hall, No. 95-30808 (sane)).
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appeal a judgnent in a civil action or proceedi ng under

this section if the prisoner has, on 3 or nore prior

occasions, while incarcerated or detained in any

facility, brought an action or appeal in a court of the

United States that was di sm ssed on the grounds that it

is frivolous, malicious, or fails to state a cl ai mupon

which relief may be granted, unl ess the prisoner is under

i mm nent danger of serious physical injury.

28 U.S.C. 8§ 1915(g), as anended. This case presents two threshold
I ssues: First, does section 1915(g) govern Adepegba’s appeal
which was filed before the Act becane | aw? Second, do Adepegba’s
prior dismssals bring himwithin the anbit of the “three strikes”
provi sion of section 1915(g)? Both are issues of first inpression
inthis circuit.

A

First we decide whether section 1915(g) applies to cases
pending on the effective date of the statute. Adepegba filed a
notice of appeal in this case on Decenber 14, 1995, nonths before
the PLRA becane | aw. The question of whether to apply a new
statute to a case pending on its effective date is governed by the
Suprene Court’s recent opinion in Landgraf v. USI Film Products,
511 U. S. 244, 114 S. Ct. 1483, 128 L. Ed. 2d 229 (1994).

Landgraf established a two-part test to determ ne whether the
statute should apply. First, courts should determ ne “whether
Congress has expressly prescribed the statute’s proper reach.”
Landgraf, 511 U.S. at __ , 114 S. C. at 1505 (enphasis added). |If
it has, the court nust respect the stated will of Congress. |d.
Second, where the statute does not contain an express effective
date, courts nust determ ne whether the statute would “inpair

rights a party possessed when he acted, increase a party’'s
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liability for past conduct, or inpose new duties with respect to
transactions already conpleted.” Id. |If it does, courts should
not apply the statute to the pending case. |d.

Enmpl oyi ng this analysis, we find that Congress has specified
no effective date for the PLRA. See Geen v. Nottingham 90 F.3d
415, 419 (10th Cr. 1996) (holding that PLRA |acks the kind of
“unanbi guous directive’” required by Landgraf). No section
evi dences Congressional intent, so we apply the default rule that
the PLRA becane effective on the day it was signed into |aw
Norman J. Singer, 2 Sutherland Statutory Construction, 8 33.06 at
12 (5th ed. 1993). Congress was also silent as to whether courts
should apply the new statute in cases pending on the PLRA' s
effective date. However, as the Court noted in Landgraf, the
absence  of specific | egislative authorization does not
automatically render inproper a court’s decision to apply a new
statute to events that predated its passage. 511 U S at |, 114
S. C. at 1501. We therefore turn to step two of the Landgraf
anal ysi s.

Under step two, we should not apply the statute if we find
that it would do any of three things: “inpair rights a party
possessed when he acted, increase a party’s liability for past
conduct, or inpose new duties with respect to transactions al ready
conmpleted.” Id. at _ , 114 S. C. at 1505. W do not believe
t hat applying the provisions of section 1915(g) in this case runs
af oul of the second step of Landgraf. W have | ong recogni zed t hat

there is no absolute “right” to pursue a civil appeal i.f.p.;
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rather it is a privilege extended to those unable to pay filing
fees inatinely manner. Startti v. United States, 415 F. 2d 1115,
1116 (5th Cr. 1969). Furthernore, every limtation of a privilege
does not count as a liability or a duty. Section 1915(g) governs
procedure, and it does little nore than apply the sane rules to
prisoners that apply to everyone else who brings an action or
appeal .

W note that “[c]hanges in procedural rules may often be
applied in suits arising before their enactnent w thout raising
concerns about retroactivity.” Landgraf, 511 U S. at __ , 114 S
Ct. at 1502. The Suprene Court has long held that, because rules
of procedure govern secondary conduct rather than prinmary conduct,
applying them to cases pending on their effective date does not
vi ol ate presunpti ons agai nst retroactivity. Id. at |, 114 S. C.
at 1502, citing McBurney v. Carson, 99 U S. 567, 569, 25 L Ed. 378
(1879). Therefore the Court has upheld procedural changes even
where they work to the di sadvant age of defendants i n pendi ng cases.
Landgraf, 511 U.S. at __ , 114 S. C. at 1502 n. 28, citing Dobbert
v. Florida, 432 U S 282, 293-94, 97 S. C. 2290, 2298-99, 53 L.
Ed. 2d 344 (1977); Collins v. Youngbl ood, 497 U S 37, 110 S. C
2715, 111 L. Ed. 2d 30 (1990); Beazell v. Chio, 269 U.S. 167, 46 S
Ct. 68, 70 L. Ed. 216 (1925).

Section 1915 is a procedural statute governing the process by
which indigent individuals, including prisoners, bring civil
actions or appeals in the federal courts. Bef ore anendnent,

section 1915 allowed qualifying prisoners to bring an action or
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appeal w thout prepaying court fees, which are normally in excess
of $100. See 28 U.S.C. 8 1913 note (Judicial Conference Schedul e
of Fees). The anended provisions of section 1915(b) allow
qualifying individuals to pay the filing fee in installnents over
time. 28 U S C 8§ 1915(b), as anended. Although section 1915(Q)
attaches consequences to past actions, we find that these
consequences are matters of procedure. Section 1915(g) does not
affect a prisoner’s substantive rights, and it does not block his
or her access to the courts. A prisoner may still pursue any claim
after three qualifying dismssals, but he or she nust do so w t hout
the aid of the i.f.p. procedures. W therefore find that
application of this procedural rule to pending appeals does not
raise the retroactivity concerns discussed in Landgraf. Accord
Green v. Nottingham 90 F.3d, 415, 420 (10th Cr. 1996) (holding
that section 1915(g) does not run afoul of Landgraf because it is
a “procedural rule”);? Abdul -Wadood v. Nathan, 91 F.3d 1023, 1025
(7th Gr. 1996) (“All 8 1915 has ever done is excuse prepaynent of
docket fees; a litigant remains liable for them and for other
costs, although poverty may nake collection inpossible.”).

The second reason that application of section 1915(g) does not

raise retroactivity concerns is that it does not inpose new or

2 Green’s caseis on slightly different procedural footing,
however, since he filed his appeal on My 7, 1996, after the
President signed the PLRA. It is unclear to us that Landgraf is
t he proper node of analysis for such cases. See Landgraf, 511 U S
at _ , 114 S, C. at 1488 (noting that the Court granted
certiorari to decide whether provisions of the Cvil R ghts Act of
1991 applied to a Title VII case pendi ng on appeal when the statute
was enacted). We limt today’'s holding to appeal s pendi ng when t he
PLRA was si gned.
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additional liabilities, but instead requires collection of a fee
that was al ways due. In providing procedures to litigate in form
pauperis, Congress created an exception to the general rules under
28 U.S.C. 88 1911-14, which inpose filing fees on federal court
litigants. Section 1915(g) puts prisoners on the sane footing as
every other petitioner in federal court. W hold that this is not
a duty or aliability under Landgraf.

The revocation of this privilege is not new, either. Before
the PLRA, courts routinely revoked a prisoner’s ability to proceed
i.f.p. after nunmerous dismssals. See, e.g., Geen v. Carlson,
649 F.2d 285, 287 (5th Gr.) (per curiam (court enjoined
petitioner, who had filed over 500 state and federal suits, from
proceeding i.f.p. unl ess conpl ai nts specifically alleged
constitutional deprivation), cert. denied, 454 U S. 1087, 102 S.
. 646, 70 L. Ed. 2d 623 (1981). By adding section 1915(9),
Congress determned that three qualifying dismssals constituted
per se abuse of the i.f.p. procedures. The “three strikes”
provision nerely codifies an existing practice in the courts
designed to prevent prisoners fromabusing the i.f.p. privilege.

Prisoners who are not allowed to proceed i.f.p. may pursue
their substantive clains just as anyone el se by paying the filing
fee. This requirenent is neither novel nor penal. It does not
increase a prisoner’s liability, but nerely puts prisoners who
abuse a privilege on the sane footing as everyone else. W find
that section 1915(g) does not inpair prisoners’ rights, nor

increase their liability, nor inpose a new duty under Landgraf. W
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therefore apply the statute to this appeal. See Geen, 90 F. 3d at
420 (holding that “three strikes” provision does not raise
retroactivity concerns).

B

Havi ng determ ned that section 1915(g) governs this appeal, we
must now consi der whet her Adepegba has three or nore qualifying
di sm ssal s under the statute. Congress provided no instructions to
aid us in determning exactly what counts as a dism ssal under
anended section 1915(g). To conplicate this determ nation,
Adepegba has afforded us a nunber of different and creative
di sm ssal conbi nati ons.

It is straightforward that affirmance of a district court
dism ssal as frivolous counts as a single “strike.” In Septenber
1994, we affirmed a district court’s dismssal of an Adepegba
section 1983 claimagainst the Cty of Balch Springs. Adepegba v.
Morgan, No. 94-10681 (5th Cir. Sept. 20, 1994). Adepegba failed to
allege any policy or custom of the city that resulted in the
violation of his constitutional rights; the district court
di sm ssed as frivolous and we affirned. We interpret the fact that
actions or appeals qualify, and the fact that any “court of the
United States” may provide the forum to nean that dism ssals as
frivolous in the district courts or the court of appeals count for
the purposes of the statute. In Adepegba v. Mrgan, we only
addressed the nerits below, not the nerits of the appeal. Such a
di sposition nerely states that the district court did not err in

determ ning that the underlying action was frivol ous. Therefore we
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find that the district court’s di sm ssal of Adepegba’s section 1983
claim counts, but our affirmance, standing alone, does not.
Adepegba’ s cl ai m agai nst Balch Springs is strike one.

However, we find it plain that reversal of a dism ssal as
frivolous nullifies the “strike.” |In Adepegba v. United States
Postal Service, No. 94-10259 (5th Cr. Jul. 28, 1994), we reversed
and remanded a district court frivolousness dismssal. Al though
Adepegba filed a claimthat was dism ssed by the district court,
our subsequent reversal |ifts the strike fromhis record. W note
that it is possible to read the statute otherw se; section 1915(g)
only requires that on three or nore prior occasions a prisoner have
had an action dismssed. The statute does not proscribe any cure
for erroneous dismssals. Such an extrene readi ng woul d count the
entry of three dism ssals, even though each had been reversed, an
absurd result we cannot believe Congress intended. W hold that,
by wusing the phrase “dismssed on the grounds that it s
frivolous,” Congress did not nmean to include dismssals |ater
reversed. Because such dism ssals are reinstated on appeal, such
clains are not properly considered “di smssed” for the purposes of
the statute.

By sim |l ar reasoning, we decline to count agai nst Adepegba t he
district court’s dismssal as frivolous in the instant case))at
| east for now. A dismssal should not count against a petitioner
until he has exhausted or wai ved his appeals. Any other reading of
the statute poses a risk of inadvertently punishing noncul pable

conduct. For exanple, an indigent prisoner’s fourth claimcould
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expire while his first three dismssals were being reversed on
appeal. A hyper-literal reading of the statute mght also bar a
prisoner’s appeal of an erroneous third strike, since the appeal
would follow three prior dismssals. It is uncontroversial from
the plain |anguage of the statute that Congress intended section
1915(g) only to penalize litigation that is truly frivolous, not to
freeze out neritorious clainms or ossify district court errors. W
accordingly read di sm ssals under the statute to i nclude only those
for which appeal has been exhausted or waived. Because Adepegba
did not appeal the Fifth Crcuit cases cited in this opinion (two
affirmances and one dismssal as frivolous) within ninety days,
t hose strikes qualify under the statute. See S. C. Rule 13
(establishing deadlines for appeal).

By contrast, both the frivolous appeal and a |lower court’s
dism ssal as frivolous count. I n Novenber 1995, we affirnmed a
district court order dismssing as frivol ous Adepegba s Fourth
Amendnent cl ai ns against the State of Louisiana arising out of a
1985 traffic stop. Adepegba v. Louisiana, No. 94-40749 (5th Gr
1994) . In his appeal, Adepegba did not argue the nerits of his
di sm ssed cl ai ms, which we deened abandoned; thus we affirmed the
district court’s dismssal. Strike two.

In the sane appeal, Adepegba raised different issues, arguing
that the district court inproperly dism ssed his conplaint wthout
service of process and without issuing interrogatories. Neither is
requi red, and we separately di sm ssed his appeal as frivol ous under

Fifth Gr. R 42.2. Congress suggests in the statute that any
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appeal dism ssed as frivolous counts against the petitioner; it
makes no exception for frivolous appeals of district court
dism ssals. Therefore we find that Congress would have us count
both the dism ssal inthe district court and the separate di sm ssal
of the appeal as frivolous. This holds true whether the case is
di sm ssed under Fifth Q. R. 42. 2, unamended section
1915(d) (al low ng courts to dism ss cases or appeals as frivol ous),
t he new section 1915(e)(2) (as anended by PLRA) (allow ng courts to
dismss cases at any tinme for a broad array of reasons), new
section 1915A(b) (as anended by PLRA) (sane), 42 U S. C
8§ 1997(e)(7)(c) (as anended by PLRA) (allowing courts to dismss
section 1983 prison conditions cases) or any other grounds
i ndependent of the district court’s disposition. Adepegba’s appeal
in Adepegba v. Louisiana is strike three.?

W therefore find that Adepegba has three or nore strikes
under the statute. Adepegba is out, and not just in this appeal.
Under the terns of the statute, he may pursue another action in
federal court i.f.p. only if he is in “inmmnent danger of serious
physical injury.” 28 U S. C. 8§ 1915(g), as anended. Therefore
except for cases involving an i nm nent danger of serious physi cal
injury, we bar himfrom proceeding further under the statute and

dismss all of Adepegba’'s i.f.p. appeals pendinginthis court. He

3 I n addi ti on, we dism ssed as frivolous two ot her Adepegba
appeals before the effective date of the PLRA, which would al so
count under the statute. See Adepegba v. INS, No. 94-40615 (5th
Cr. April 20, 1995), cert. denied, = US __ |, 116 S. C. 228,

133 L. Ed. 2d 157 (1995); United States v. Adepegba, No. 95-10596
(5th Gr. Mar. 11, 1996).
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may resune any clainms dismssed under section 1915(g), if he
decides to pursue them wunder the fee provisions of 28 U S. C
88 1911-14 applicable to everyone el se.
11
Therefore we DI SM SS Adepegba’s appeal in this case, as well
as any ot her appeal not involving physical injury, pending in this

circuit on the date of this opinion.
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