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STEWART, Circuit Judge:

We must decide whether certain provisions of Act 1254 (codified at La. R.S. 40:1299.35.5
(West Supp.1996)), which changed Louisianas judicial bypass procedure for minors seeking
abortions, comports with the Due Process Clause of the Fourteenth Amendment. We hold that it
does not and affirm the district court's summary judgment which permanently enjoined La. R.S.
40:1299.35.5(B).

LEGISLATIVE BACKGROUND

In Louisiana, minors under the age of elghteen must obtain the consent of at |east one parent
or legal guardian before a physician has the lega authority to perform an abortion. La R.S.
40:1299.35.5(A) (West 1992). However, aphysician may perform the abortion without the consent
of a parent or lega guardian if t he minor exercises her rights under a judicial bypass procedure
prescribed inLa. R.S. 40:1299.35.5(B). Section 1299.35.5(B) has, since 1978, undergone changes.
Because this appeal largely turns on the 1995 changes to § 1299.35.5(B), we bel ieve that a brief
review of the legidative history of 8§ 1299.35.5(B) sheds valuable light on the issues before us.
A. The 1978 Version of La. R.S 40:1299.35.5(B)

We beginin 1978, when the Louisiana Legidature enacted La. R.S. 40:1299.35.5 (the 1978



Act), which, among other things, regulated the circumstances under which minors could obtain
abortions. Notably, the 1978 Act, while providing for ajudicia bypass, gavelittle (if any) guidance
to courts faced with minors seeking abortions. Subsection (A) of the 1978 Act, titled "Notice and
consent," provided that the parents or legal guardian of aminor under eighteen must receive actua
notice twenty-four hours before the minor had an abortion or, if the parent or legal guardian could
not be reached, that parent or legal guardian must receive constructive notice seventy-two hours
before the abortion. The sole exception to these parental notification requirements was abare-bones
judicia bypass provision, which stated smply "unless the abortion is ordered by a court having
jurisdiction over such minor pregnant woman." Subsection (B) provided that if the minor was under
the age of fifteen, she must obtain informed, written consent from a parent or legal guardian or
"obtain[ ] an order from a court having jurisdiction over her that the abortion be performed or
induced." Neither subsection (A) nor (B) provided any criteriathat must be met before ajudge could,
without any notice to the parent(s) or legal guardian(s), order a minor to have an abortion.
Then, in 1979, the Supreme Court handed down Bellotti v. Baird, 443 U.S. 622, 99 S.Ct.
3035, 61 L.Ed.2d 797 (1979) (Bellotti 11 ), in which aplurality of the Court set forth the standards
that should govern the judicia bypass procedure for minors seeking abortions. Recognizing the
parent-child tension that may accompany a minor's wish to have an abortion, the Court held that a
minor may seek an order from a court, without the consent or notification of a parent or legal
guardian, that authorizesthe procedure. Id. at 646-48, 99 S.Ct. at 3049-51. In particular, the Court
held:
If she satisfiesthe court that sheis mature and well enough informed to makeintelligently the
abortion decison on her own, the court must authorize her to act without parental
consultation or consent. If she failsto satisfy the court that she is competent to make this
decision independently, she must be permitted to show that an abortion nevertheless would
be in her best interests. If the court is persuaded that it is, the court must authorize the
abortion.
Id. at 647-48, 99 S.Ct. at 3050 (emphasis added). Approximately eight months after Bellotti |1 was
decided, Louisianas skeletal judicia bypass provision was struck down asinconsistent with Bellotti

[l. In Margaret S v. Edwards, 488 F.Supp. 181, 203 (E.D.La.1980) (Margaret S(1) ), the district

court held: "This section [§ 1299.35.5(B) ] says nothing more than the pregnant minor may receive



an order froma" court having jurisdiction over her that the abortion be performed or induced.! This
isnot enough.... La.Rev.Stat. Ann. § 40:1299.35.5(B) sets forth no standards or guidelines for the
minor seeking judicia approval for abortion."

B. The 1980 and 1981 Versions of La. R.S 40:1299.35.5(B)

In 1980, the Louisiana Legidature responded to Margaret S.(I) and, anong other things,
changed La. R.S. 40:1299.35.5(B) to comply with Bellotti I1. Most importantly for purposes of this
appedl, the new statute contained the mandatory language from the Bellotti Il decison. La R.S.
40:1299.35.5(B) providedin part: "The court shall authorizethe abortion only if the court finds that
the woman is sufficiently mature and well-informed to make an intelligent decision on her own
concerning the abortion, or, if the court finds that regardless of the capacity of the woman to make
the decision, the abortion would be in her best interest.” (Emphasis added). The 1980 version also
included an expediency clause: "Such applications shall be heard summarily and expeditiously and
shall take precedence over matters on the docket of the court." (Emphasis added).

In 1981, Louisiana modified its abortion statute, beginning with a genera statement of
legidative intent. Section 1299.35.0 (West 1992) provided in part: "It is the intention of the
Legidature of the State of L ouisianato regulate abortion to the extent permitted by decisions of the
United States Supreme Court." In 1981, the legisature also refined and expanded § 1299.35.5(B),
and the pertinent sections read as follows:

(3) Each application shal be heard in chambers, confidentially, in a summary manner, and
within forty-eight hours of the filing thereof.

(4) If the court finds that the minor is sufficiently mature and well enough informed to make
the decision concerning the abortion on her own, the court shall issue an order authorizing
the minor to act on the matter without parental consultation or consent.
(5) If the court finds that the minor is not competent to make the decision concerning the
abortion on her own, but finds that the abortion nevertheless would bein the best interest of
the minor, the court shall issue an order authorizing the abortion.
(Emphasis added). Subsections (4) and (5) parsed out the "maturity and well-informed" provision
and the "best-interests-of-the-minor" inquiry. As with the 1980 version, the 1981 version of §
1299.35.5(B) retained the mandatory "shal" language. However, the word "expeditiously” was

removed and aforty-eight hour timeframefor hearing aminor's application wasimposed. Withthese



new changes in place, § 1299.35.5(B) survived a constitutional attack the next time around. See
Margaret S v. Treen, 597 F.Supp. 636, 650-52 (E.D.La.1984) (Margaret S. (I1) ), aff'd on other
grounds sub nom. Margaret S v. Edwards, 794 F.2d 994 (5th Cir.1986).
C. Act 1254—The 1995 Version of La. R.S. 40:1299.35.5(B)

And so it wasfor fourteen years. In 1995, however, the Louisiana Legislature went back to
the drawing board with Act 1254, which expanded and changed § 1299.35.5(B) to read in part:

(3) Each application shal be heard in chambers, anonymoudy, in a summary manner, and
within forty-eight hours of the filing thereof.

(4) If the court finds, by clear and convincing evidence, that the minor is sufficiently mature
and well enough informed to make the decision concerning the abortion on her own, the court
may issue an order authorizing the minor to act on the matter. Prior to any such order, the
court may require the minor to participate in an evauation and counseling session with a
menta health professional from the Department of Health and Hospitals, office of mental
health, and a staff member from the Department of Social Services, office of community
services. The court may refer the petitioner, if necessary, to the appropriate Department of
Health and Hospitals, office of mental health regional office to arrange the evaluation and
counseling session within forty-eight hours of the ex parte hearing, excluding legal holidays.

(5) If the court finds that the minor is not sufficiently mature and well enough informed to
make a decision intelligently among the aternatives, the court shal decide whether or not it
would beinthebest interest of the minor to notify her parentsor guardian of the proceedings.
If the court findsthat it isin the minor's best interest to notify her parents or guardian, the
court shall so notify and reconvene the proceedings within forty-eight hourswith the parents
or guardian present to advise and counsel the minor and aid the court in making its
determination whether or not the abortion would be in the best interest of the minor.

(6) If the court finds that the minor is not competent to make the decision concerning the
abortion or that it would not bein the minor's best interest to notify her parents or guardian,
the court may issue an order authorizing the abortion if the court finds, by clear and
convincing evidence, that the abortion would be in the best interest of the minor.
(Emphasis added). Three changesto Louisiana's bypass procedure are relevant for purposes of this

appea:? (1) in subsections (4) and (6) (which correspond to subsections (4) and (5), respectively,

The district court in Margaret S. (11) stated that the 1981 judicial bypass procedure provided
for an "expeditious hearing of the matter...." 597 F.Supp. at 652. Aswe have noted, however,
the word "expeditioud] ]" was removed from the 1981 statute. The district court did not consider
the meaning of "summary manner" as defined under Louisiana law to determine whether the new
subsection (3) met the Bellotti |1 expedition requirement.

2Although the plaintiffs challenged and the district court enjoined the expediency provision in
subsection (3), that subpart largely remained unchanged in Act 1254. The legidature only
changed "confidentialy" to "anonymoudy." This particular change has not been challenged by the
plaintiffs.



inthe 1981 statute), "shal" has been changed to "may," so that if the juvenile court findsthat aminor
is mature and well-informed or that an abortion would be in the minor's best interest, the court now
"may" order an abortion; (2) subsection (4) permits judges to refer a minor to a state-sponsored
counseling and eval uation session within forty-eight hoursof the ex parte hearing; and (3) subsection
(5) states that a juvenile court judge is compelled to notify the parents or guardian of an immature
minor if doing so isin the best interest of the minor.

PROCEDURAL HISTORY

On July 6, 1995, Causeway Medical Suite and Hope Medical Group for Women (plaintiffs)
filed suit challenging the constitutionality of Act 1254. Theplaintiffssoughtinjunctiverelief, claiming
that Act 1254 violated the Due Process Clause of the Fourteenth Amendment because Act 1254 (1)
provided juvenile court judges discretion to deny a minor an abortion even though the mina
demonstrated that she was mature and well-informed or that the abortion would be in her best
interest; (2) failed to establish a time limit for an expeditious resolution of the minor's bypass
application; (3) alowed the juvenile court to refer minars to state-sponsored evaluation and
counseling without providing any time frame within which counselors are to report back to the court,
thereby depriving minors of an effective opportunity to obtain an abortion and preventing the minor
from remaining anonymous; and (4) breached the minor's confidentiality by permitting the juvenile
court to notify the minor's parent that she is seeking an abortion if the court finds such notification
would be in the minor's best interest.

With one exception,® the district court agreed with the plaintiffson each of these points. 905
F.Supp. 360, 364-66 (E.D.La.1995). Accordingly, the district court entered summary judgment,
permanently enjoining Act 1254 because it "constitute[d] an undue burden on the right of minorsto
have access to abortion services by way of ajudicia bypass of the parental consent requirement and

thus violates the Due Process clause of the Fourteenth Amendment.” 1d. at 366. This appeal

*The district court did not rule on the plaintiff's claim that the state-sponsored counseling
provision impermissibly breached anonymity. On appeal, the plaintiffs resurrect this argument.
We decline to address this claim, however, because it is unnecessary to the disposition of this
case. The counseling and evaluation provision is facially unconstitutional for another reason
discussed in Part IV.A.2, infra.



followed.
DISCUSSION

The State makesthreeclamsonappeal. First, it claimsthat the plaintiffsdo not have standing
to bring this lawsuit because there is no "case or controversy ." Second, the State argues that the
proper standard of proof for facial challengesrequires plaintiffsto demonstrate that Act 1254, under
no set of circumstances, is constitutional. Third, and central to this appeal, the State contends that
each of the challenged provisionsis facially constitutional. We reject each of these contentions.
|. STANDARD OF REVIEW

We review the district court's decision to permanently enjoin Act 1254 for an abuse of

discretion. North Alamo Water Supply Corp. v. City of San Juan, 90 F.3d 910, 916 (5th Cir.1996).
"The district court abuses its discretion if it (1) relies on clearly erroneous factual findings when
deciding to grant or deny the permanent injunction, (2) relies on erroneous conclusions of law when
deciding to grant or deny the permanent injunction, or (3) misappliesthe factual or legal conclusions
when fashioning its injunctive relief." 1d. a 916-17. " "The standard of review over the district
court's grant of a permanent injunction must, of course, be segmented according to the component

functions performed by the district court. Peaches Entertainment Corp. v. Entertainment
Repertoire Assocs,, Inc., 62 F.3d 690, 693 (5th Cir.1995) (quoting Multnomah Legal Serv. Workers
Unionv. Legal Serv. Corp., 936 F.2d 1547, 1552 (9th Cir.1991)).

Thiscase comesto usfromagrant of summary judgment infavor of the plaintiffs. Wereview
denovo thedistrict court'sentry of summary judgment. TLI, Inc. v. United Sates, 100 F.3d 424, 425
(5th Cir.1996).

[1. JURISDICTION AND STANDING

The State suggests that there isno "case or controversy" because the state officials named
inthislawsuit do not have "the power to enforce private-action court procedures." Assuch, the State
concludes, theinjunctioninthiscaseis"hypothetical and meaningless.” Weregject theseclaims. The

plaintiffsin this case have standing to assert the claims of those minors who seek abortions by way

of ajudicia bypass. See Planned Parenthood of Southeastern, Pa. v. Casey, 505 U.S. 833, 842-45,



112 S.Ct. 2791, 2803, 120 L.Ed.2d 674 (1992). And the district court had jurisdiction pursuant to
28 U.S.C. § 1343 because the plaintiffs seek redressfor a deprivation of a constitutional right under
color of state law.

I11. THE STANDARD OF PROOF FOR FACIAL CHALLENGES TO ABORTION STATUTES

The plaintiffsin this case have brought afacia challenge, claming that Act 1254 on itsface
violates the Due Process Clause of the Fourteenth Amendment. The Supreme Court has articul ated
two approachesto proving astatuteisfacialy unconstitutional. InUnited Satesv. Salerno, 481 U.S.
739,107 S.Ct. 2095, 95 L.Ed.2d 697 (1987), the Court held that in afacial challenge, "the challenger
must establish that no set of circumstances exists under which the Act would be valid." 1d. at 745,
107 S.Ct. at 2100 (emphasisadded). However, in Planned Parenthood of Southeastern Pa. v. Casey,
505 U.S. 833, 112 S.Ct. 2791, 120 L.Ed.2d 674 (1992), the Court appeared to temper the Salerno
standard by suggesting that an abortion law isfaciadly invalid if "in a large fraction of the casesin
which [the law] isrelevant, it will operate as a substantial obstacle to awoman's choice to undergo
an abortion." 1d. at 895, 112 S.Ct. at 2830 (emphasis added). Plainly, more statutes will survive a
facial attack under Salerno than under Casey.

Shortly after Casey wasdecided, we held in Barnesv. Moore, 970 F.2d 12, 14 n. 2 (5th Cir.),
cert. denied, 506 U.S. 1021, 113 S.Ct. 656, 121 L.Ed.2d 582 (1992), that Casey did not overrule
Salerno. Since our decision in Barnes, however, no clear consensus among federal courts has
emerged regarding the standard for facia challenges in a post-Casey world. Six Justices from the
Supreme Court have expressed their views on thisissue, but not in cases receiving afull hearing by
the Court. Justices O'Connor, Souter, and Stevens have made it clear that the Casey standard

controls in the abortion context. See Janklow v. Planned Parenthood, Soux Falls Clinic, --- U.S.

certiorari) ("Whileafacia challenge may be more difficult to mount than an as-applied challenge, the
dictain Salerno "does not accurately characterize the standard for deciding facia challenges,' and
"neither accurately reflects the Court's practice with respect to facia challenges, nor isit consistent

with awide array of legal principles.' ")(quoting Michaegl C. Dorf, Facial Challenges to Sate and



Federal Satutes, 46 STAN. L. REV. 235, 236, 238 (1994)); Fargo Women's Health Organization
v. Schafer, 507 U.S. 1013, 1014, 113 S.Ct. 1668, 1669, 123 L.Ed.2d 285 (1993) (O'Connor, J.,
joined by Souter, J., conc. in denial of stay pending appeal) (stating that lower courts' application of
Salerno standard "is inconsistent with Casey "). On the other hand, Chief Justice Rehnquist and
Justices Scaliaand Thomas have stated that the Salerno standard appliesin the abortion context. See
Janklow, --- U.S. at ---- - ---- , 116 S.Ct. at 1584-87 (Scalia, J., joined by Rehnquist, C.J. & Thomas,
J., dissenting from denial of certiorari). There is also considerable disagreement among the lower
federal courtsonthisissue.* See generally Ruth Burdick, Note, The Casey Undue Burden Standard:
Problems Predicted and Encountered, and the Split Over the Salerno Test, 23 HASTINGS CONST.
L.Q. 825 (1996) (arguing that lower federal courtsare likely to remain split over the Salerno-Casey
choice).

Thedistrict court avoided thisthicket of disagreement, reasoning that under either approach,
Act 1254 was unconstitutional. 905 F.Supp. at 363 n. 2. Assuch, the district court applied the more
rigorous Salerno standard. Id. at 363. In this appeal, both parties urge usto confront head-on the
guestion of the standard of proof that should govern facia challengesin abortion cases. Specificaly,
the plaintiffs claim that the statements made by Justices O'Connor and Souter in Fargo Women's
Health Organization v. Schafer, 507 U.S. at 1014, 113 S.Ct. at 1669, and by Justice Stevensin
Janklow call into doubt our prior holding in Barnes. On the other hand, the State asks usto follow
our previous decision in Barnes because the Supreme Court has not conclusively resolved the
confusion in thisarea.

We are free to reconsider the correctness of apanel opinion, short of the full court sitting en
banc, if the Supreme Court has handed down an intervening decision that implicitly or explicitly

overrules one of our prior decisions. See Federal Deposit Ins. Corp. v. Dawson, 4 F.3d 1303, 1307

“Compare Compassion in Dying v. Washington, 79 F.3d 790, 798 n. 9 (9th Cir.1996) (en
banc) (holding that Casey displaced Salerno ), cert. granted sub nom. Washington v. Glucksberg,
--- U.S. ----, 117 S.Ct. 37, 135 L.Ed.2d 1128 (1996) and Planned Parenthood, Soux Falls
Clinic v. Miller, 63 F.3d 1452, 1456-58 (8th Cir.1995), cert. denied sub nom. Janklow v.
Planned Parenthood, Soux Falls Clinic, --- U.S. ----, 116 S.Ct. 1582, 134 L.Ed.2d 679 (1996)
(same) and Casey v. Planned Parenthood of Southeastern Pa., 14 F.3d 848, 863 n. 21 (3d
Cir.1994) (on remand) (same) with Barnesv. Moore, 970 F.2d at 14 n. 2.



(5th Cir.1993), cert. denied, 512 U.S. 1205, 114 S.Ct. 2673, 129 L.Ed.2d 809 (1994); Campbell

v. Sonat Offshore Drilling, Inc., 979 F.2d 1115, 1121 n. 8 (5th Cir.1992). However, we have not
held that intermittent statements accompanying deniasof certiorari or denialsof stays pending appea

amount to an intervening change in the law. The Supreme Court itself has said that "all opinions
dissenting from the denial of certiorari” are "totally unnecessary" and "examples of the purest form
of dicta" Sngleton v. Commissioner, 439 U.S. 940, 944-45, 99 S.Ct. 335, 338, 58 L.Ed.2d 335
(1978) (Stevens, J., respecting the denial of certiorari). Accordingly, for a panel of this court to
overruleaprior decision, we have required a Supreme Court decisionthat hasbeenfully heard by the
Court and establisnes arule of law inconsistent with our own. See United Satesv. Kirk, 528 F.2d
1057, 1063-64 (5th Cir.1976) (holding that two-member concurrence wasinsufficient asanindicator
that the Court "expressly or implicitly" overruled one of our prior decisions). The wisdom of this
policy isillustrated here. Asfar aswe can tell, the Court appears to be divided 3-3 on the Salerno-

Casey debate, and it would be ill-advised for us to assume that the Court will abandon Salerno
because three members of the Court now desire that result.’

More to the point, even assuming the statements in Fargo and Janklow amount to an
intervening change in the law such that we may decline to follow Barnes, we nevertheless stay our
hand on this contentious issue because its resolution is not necessary to the disposition of this case,
for whether viewed under Casey or Salerno, Act 1254 isunconstitutional onitsface.® Thus, likethe
district court, we apply the more rigorous Salerno standard to Act 1254.

IVV. THE CONSTITUTIONALITY OF ACT 1254

We now turn to the heart of this appeal—whether Act 1254 comports with the Due Process

*The Eighth Circuit boldly declared that the Supreme Court in Casey has "effectively overruled
Salerno for facia challenges to abortion statutes.” Miller, 63 F.3d at 1458. Aswe have said, we
decline to speculate about the outcome of this disagreement between the Justices of the Supreme
Court.

®We aso respectfully decline, for the reasons stated above, Justice Stevenss invitation to
reconsider the wisdom of our decision in Barnes. See Janklow, --- U.S. at ---- n. 2, 116 S.Ct. at
1583 n. 2 (Stevens, J., mem. respecting the denial of certiorari) ("[I]t isnot at all clear to me,
given intervening statements by Members of this Court, [citation], that subsequent Fifth Circuit
panels would follow Barnes' application of the "no circumstance' test....").



Clause of the Fourteenth Amendment. We begin with a brief summary of the principles that have
shaped this area and guide our decision today.

After the Supreme Court declared in Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d
147 (1973) that women have a constitutional right to an abortion, the issue of where minorsfit into
the constitutional picture was soon addressed by the Court. Thus, in Planned Parenthood of Central
Missouri v. Danforth, 428 U.S. 52, 96 S.Ct. 2831, 49 L.Ed.2d 788 (1976), the Court held that a
parental or legal guardian veto of a minor's choice to have an abortion was unconstitutional. 1d. at
74-75, 96 S.Ct. at 2843-44. "Constitutional rights," reasoned the Danforth Court, "do not mature
and come into being magically only when one attains the state-defined age of mgority. Minors, as
well as adults, are protected by the Constitution and possess constitutional rights." Id. The Court
also noted, however, that "the State has somewhat broader authority to regulate the activities of
children than adults." Id. at 74, 96 S.Ct. at 2843.

Just how far a State can go in restricting aminor's accessto abortion was sketched three years
later inthe seminal decision of Bellotti v. Baird, 443 U.S. 622, 99 S.Ct. 3035, 61 L.Ed.2d 797 (1979)
(Bellotti 11') (plurality opinion). There, the Court was faced with a challenge to a Massachusetts
statutewhichrequired aminor under the age of eighteen to obtain parental consent beforean abortion

could be performed, but if such consent was not given, " "consent may be obtained by order of a
judge of the superior court for good cause shown.'" Id. at 625, 99 S.Ct. at 3039 (emphasis added).
TheMassachusetts Supreme Court had interpreted thisjudicial bypass provision to mean that aminor
could not obtain acourt order without any parental consent whatsoever. 1d. at 646, 99 S.Ct. at 3049-
50. Thus, in Bellotti 11, the Court had to determine whether this bypass procedure satisfied the
Constitution.

The Court held that it did not. The Court first recognized that parental consent statutes must
"provide an alternative procedure” in the event the minor is unable to secure one or both parents
consent. Id. at 643,99 S.Ct. at 3048. Turning next to the Massachusetts bypass provision, the Court

concluded that Massachusetts'sjudicial bypass procedure "would impose an undue burden upon the

exercise by minors of the right to seek an abortion." Id. at 647, 99 S.Ct. at 3050. In reaching this



conclusion, the Court presented the competing considerations underlying a minor's choice to
terminate her pregnancy. The Court recognized that minors are vulnerable, less able than adults to
make informed and mature decisions, and that parents play a central rolein childrearing. 1d. at 634,
99 S.Ct. at 3043. Balanced against these concerns, the Court noted, are the battle lines that often
develop in familiesin which one or both parents have strong views about abortion—battle lines that
prevent minors from obtaining abortions. Id. at 647, 99 S.Ct. at 3050. With these considerationsin
mind, the Court specified four constitutional requirements that must be built into parental consent
statutes. The Court wrote:
A pregnant minor is entitled to such a proceeding to show either: (1) that she is mature
enough and well enough informed to make her abortion decision, in consultation with her
physician, independently of her parents wishes; or (2) that evenif sheisnot ableto makethis
decision independently, the desired abortion would be in her best interests. The proceeding
inwhich this showing is made must assure that aresolution of the issue, and any appealsthat
may follow, will be completed with [3] anonymity and [4] sufficient expedition to provide an
effective opportunity for an abortion to be obtained.
Id. at 643-44, 99 S.Ct. at 3048 (footnote omitted); seealso Ohio v. Akron Center for Reproductive
Health, 497 U.S. 502, 511-14, 110 S.Ct. 2972, 2979-81, 111 L.Ed.2d 405 (1990) (Akron II )
(presenting the four Bellotti Il requirements). If the minor demonstrates that she is mature,
well-informed, or that the abortion would be in her best interest, the Bellotti 11 Court held that the
bypass decisionmaker "must " authorize the abortion. Bellotti |1, 443 U.S. at 647, 648, 99 S.Ct. at
3050, 3050-51 (emphasis added). Because Massachusetts's bypass procedure did not comport with
these requirements, the Court declared the statute unconstitutional. Id. at 647-48, 99 S.Ct. at 3050-
51
Since Bellotti 11, lower federa courts have come to the unanimous conclusion that once a
minor satisfies the maturity criteria or the best-interest test, bypass decisionmakers must order an
abortion. We took the lead in Scheinberg v. Smith, 659 F.2d 476 (5th Cir. Unit B Oct.1981),
overruled on other groundsin Casey, 505 U.S. 833, 112 S.Ct. 2791, 120 L.Ed.2d 674, where we
held that abstention was inappropriate because a Florida bypass procedure presented federal

congtitutional issues. Id. at 481. The relevant statute provided that a court "may" order aminor to

have an abortion if she demonstrates that she is sufficiently mature. 1d. at 478 (quoting Fla. Stat.



Ann. § 390.001(4)(a) (West 1981)). In reaching the conclusion that we should na abstain, we
reasoned:

The language of Bellotti 11 isnot permissive: "[i]f [the minor] satisfies the court that sheis

mature and well enough informed to make intelligently the abortion decision on her own, the

court must authorize her to act ..." [Citation.] Thus, whether permissive or mandatory,
subsection 4(a) vests Florida courts with constitutionally impermissible discretion to ignore
aminor's maturity in determining whether to authorize her abortion.

Id. at 481 (original emphasis). Other Circuits have read Bellotti 11 in the same way.’

Bellotti II, of course, did not answer al of the questions surrounding minors access to
abortion. In fact, the fate of Bellotti |1 was at first unclear because it was decided by a plurality of
the Court. Since then, however, the Court has held that Bellotti 11 is controlling precedent, see
Lambert v. Wicklund, No. 96-858, 1997 WL 141488, at 2, --- U.S. ----, ---- - ----, --- S.Ct. ----, ---- -
----, --- L.Ed.2d ---- (U.S. Mar. 31, 1997); Planned Parenthood of Southeastern Pa. v. Casey, 505
U.S. 833, 898-900, 112 S.Ct. 2791, 2832, 120 L.Ed.2d 674 (1992); City of Akronv. Akron Ctr. for
Reproductive Health, 462 U.S. 416, 439-40, 103 S.Ct. 2481, 2497-98, 76 L.Ed.2d 687 (1983)
(Akron 1), and we have not thought otherwise, Barnesv. Mississippi, 992 F.2d 1335, 1338-39 (5th
Cir.1993); Scheinbergv. Smith, 659 F.2d 476, 480-81 (5th Cir. Unit B Oct.1981).% The Court has
also suggested that absol ute anonymity isnot required inbypass proceedings. See Akronll, 497 U.S.
at 513, 110 S.Ct. at 2980.

With these background principlesin mind, weturn next to the specific provisionsof Act 1254

to determine whether they comport with Bellotti 11 and its progeny.
A. The Constitutionality of La. R.S. 40:1299.35.5(B)(4) & (6)

'See Planned Parenthood, Soux Falls Clinic v. Miller, 63 F.3d 1452, 1462 (8th Cir.1995) ("If
aminor can demonstrate that she is mature, the State has no legitimate reason for imposing liberty
restrictions upon her that it may not impose on an adult."), cert. denied sub nom. Janklow v.
Planned Parenthood, Soux Falls Clinic, --- U.S. ----, 116 S.Ct. 1582, 134 L.Ed.2d 679 (1996);
Indiana Planned Parenthood v. Pearson, 716 F.2d 1127, 1134 (7th Cir.1983) (" The statute does
not—and constitutionally cannot—give the juvenile court the authority to refuse to waive
notification despite afinding that the minor is mature.").

8The State appears to suggest in their brief that Bellotti |1 has been modified by subsequent
decisions of the Supreme Court. However, as our discussion suggests, the Court has never
guestioned the viability of the four Bellotti |1 requirements and we decline to do so in this case.
More importantly, the State backed off this claim at oral argument, where it conceded that Act
1254 must be evaluated under Bellotti 1.



Act 1254 changes Louisianas judicia bypass procedure so that a minor who demonstrates
that she is mature, well-informed, or that an abortion would be in her best interest, "may" receive
judicia authorization for the abortion. La. R.S. 40:1299.35.5(B)(4), (6). Inaddition, Act 1254 sets
up a state-sponsored "evaluation and counseling” scheme to which aminor may be referred within
forty-eight hours of ahearing beforethejuvenilecourt. La. R.S. 40:1299.35.5(B)(4). The plaintiffs
chalenge (B)(4) and (6) on two grounds. First, the plaintiffs claim that (B)(4) and (6) violate the
Bellotti 11 principle that mature and well-informed minors and those for whom an abortionisin their
best interest must receivejudicia authorization to have an abortion. Second, the plaintiffs claim that
(B)(4)'s requirement that minors receive counseling from state health and social services agencies
violates the Bellotti |1 principle that bypass proceedings are to proceed expeditiously. The district
court agreed with the plaintiffs on both issues. We discuss each of these holdingsin turn.

1. "Shall" versus "May" in § 1299.35.5(B)(4) and (6)

The 1981 version of § 1299.35.5(B) provided that if aminor demonstratesthat sheis either
mature and well-informed or that the abortion would bein her best interest, the juvenile court "shall"
order an abortion. La. R.S. 40:1299.35.5(B)(4), (5) (West 1992). Aswe noted above, thislanguage
appeared in Louisianasjudicia bypass statute because of the Supreme Court'sdecisionin Bellotti 11,
which rendered the 1978 version of § 1299.35.5(B) unconstitutional. See Margaret S(l), 488
F.Supp. at 203. And with, among other things, the addition of the mandatory "shal" language, the
1981 version of § 1299.35.5(B) survived a constitutional challenge. Margaret S(11), 597 F.Supp.
at 650-52.

Against this legidative backdrop, the district court declared § 1299.35.5(B)(4) and (6)
unconstitutional. The court looked to the common meaning of the terms "shall* and "may" and
concluded that the Louisiana L egislature intended achangein the statutory framework governing the
judicia bypass procedure. "[T]he clear intent of the statutory amendment,” reasoned the district
court, "was to grant the substantive power of discretion to the judges of this state that is directly
contrary to the rulings of the Supreme Court in Casey, Akron |1 and Bellotti 11." 905 F.Supp. at 364.

The Stateinitsbriefsand at oral argument strenuously assertsthat § 1299.35.5(B)(4) and (6)



is constitutional because (1) the change from "shall" to "may" does not confer discretion on juvenile
court judges to deny aminor an abortion if the minor is mature and well-informed or if the abortion
is in the minor's best interest; and (2) subsections(B)(4) and (6) are procedura in nature and
therefore do not contradict the substantive federal law in this area. Neither of these argumentsis
persuasive.

We rgject the State's contention that the change from "shall" to "may" does not confer
discretion on juvenile court judges. We note by way of illustration that with one partial exception,’
Louisiana stands alone on this front: Asfar aswe are aware, every state with a parental consent or
notification statute has used the mandatory "shall" language in their judicial bypass schemes.® The
State's argument that subsections (4) and (6) pass constitutional muster takes one of two forms.
First, the word change does not on its face give juvenile courts the discretion to deny a minor an
abortion if the minor shows that she is mature, well-informed, or that the abortion would be in her

best interest; or, alternatively, even though the statute on its face states that a juvenile court judge

°North Dakota appears to be the only other state in which a bypass decisionmaker "may" order
an abortion if the Bellotti 11 requirements are met. N.D. CENT.CODE § 14-02.1-03.1(5)(a),
(b)(D)-(3) (1995). To be sure, unlike Louisiana, part of North Dakota's statutory scheme tracks
Bellotti I1. For example, if aminor in North Dakota demonstrates that she is mature and well
informed, 8§ 14-02.1-03.1(5)(a) provides that "the court shall issue an order authorizing a
competent physician to perform the abortion procedure on the minor." (Emphasis added.)
However, if the minor fails to demonstrate she is mature and well informed, 8§ 14-02.1-
03.1(5)(b)(1), (3) provides that the court "may" order an abortion if the court determines that the
abortion is nevertheless in the minor's best interests. On this point, the North Dakota statute is
similar to La. R.S. 40:1299.35.5(B)(6).

1°See ALA.CODE § 26-21-4(f)(1), (2) (1996); ARIZ.REV.STAT. ANN. § 36-2152(B) (1996);
ARK.CODE ANN. § 20-16-804(1)(A), (B) (1995); CAL.HEALTH & SAFETY CODE § 123450(c)(1),
(2) (West 1996); 24 DEL.CODE ANN. 8 1784(b) (1995); GA.CoDE ANN. § 15-11-114(c)(1), (2)
(1996); ILL. ANN. STAT. Ch. 750, para. 70/25(d)(1), (2) (Smith-Hurd 1996); IND.CODE ANN. 8
16-34-2-4(d) (West 1996); KAN. STAT. ANN. 8§ 65-6705(e)(1), (2) (1995); KY.REV.STAT. ANN.
8§ 311.732(4)(a), (b) (Baldwin 1996); 22 ME.REV.STAT. ANN. § 1597-A(6)(A)(5), (D)(1)-(2)
(West 1995); MicH. CoMP. LAWSANN. § 722.904(3)(a), (b) (West 1996); MINN.STAT. ANN. 8
144.343(6)(c)(i) (West 1996); Miss.CoDE ANN. § 41-41-55(4)(a), (b) (1995); MoO. ANN. STAT.
§ 188.028(2), (3)(a)-(b) (Vernon 1996); MoONT.CoDE ANN. § 50-20-212(5)(a), (b) (1995); NEB.
REV. STAT. 8§ 71-6903(1) (1995); NEV. REV. STAT. § 442.2555(3)(a)-(d), (4) (1995); N.C. GEN.
STAT. 8§ 90-21.8(€)(1), (2) (1995); OHIo Rev.CODE ANN. § 2151.85(C)(1), (2) (Baldwin 1996);
18 PA. CONS.STAT. ANN. 8 3206(c), (d) (1996); R.I. GEN. LAWS § 23-4.7-6 (1995); S.C.CODE
ANN. 8§ 44-41-32(5) (1995); TENN.CODE ANN. § 37-10-304(€)(1), (2) (1996); W.VA.CODE §
16-2F-4(f)(2)(2) (1996); WIs. STAT. ANN. 8 48.375(7)(c)(1), (2) (West 1996); WYO. STAT. §
35-6-118(b)(v)(B), (C) (1996).



"may" order an abortion if the Bellotti 11 requirements are met, we should not assume that juvenile
court judges will not order an abortion in violation of Bellotti I1.

The State itself sowsthe seedsfor rejecting the claim that "shall" ostensibly carriesthe same
meaning as "may." In its briefs and at oral argument, the State claims that in determining the
constitutionality of 8 1299.35.5(B), we should follow Louisiands rules of statutory construction.
Whenwe consider the constitutionality of state statutes, welook to therulesof statutory construction
of the state, see, e.g., Leavitt v. Jane, --- U.S., ----, ---- - ---- , 116 S.Ct. 2068, 2069-72, 135 L.Ed.2d
443 (1996) (per curiam); Barnesv. Mississippi, 992 F.2d at 1341-42, mindful of the principle that
we should avoid "federal-court nullification of state law," Leavitt, --- U.S. at ----, 116 S.Ct. at 2072,
and"[w]herefairly possible, ... construe astatute to avoid adanger of unconstitutionality," Ashcroft,
462 U.S. at 493, 103 S.Ct. at 2526; Akron I, 497 U.S. at 514, 110 S.Ct. at 2980-81.

Under Louisana law, "the paramount consideration for statutory interpretation is the
ascertainment of the legidative intent and the reason or reasons which prompted the legidature to
enact thelaw." Fontenot v. Chevron, U.SA,, Inc., 676 So.2d 557, 562 (La.1996). In searching for
the legidative intent behind subsections (4) and (6), we begin with Article 9 of the Louisiana Civil
Code, which provides:

When a law is clear and unambiguous and its application does not lead to absurd
consequences, the law shal be applied as written and no further interpretation may be made
in search of the intent of the legidature.

La C.C. art. 9(West 1996); Tucker v. Fowler, 668 So.2d 718, 719 (La.1996); Marine Marketing
Servs,, Inc. v. Louisiana Dep't of Ins., 673 So.2d 335, 338 (La.Ct.App. 1st Cir.1996) (holding that
it wasreversible error for trial court to look to statutory intent when the language of the statute was
neither ambiguous nor produced absurd consequences). "When thewording of aSectionisclear and
free of ambiguity, theletter of it shal not be disregarded under the pretext of pursuing itsspirit." La
R.S. 1:4 (West 1996); Sumrall v. Luhr Bros., 665 So.2d 796, 800 (La.Ct.App. 1st Cir.1995), writ
denied, 669 So.2d 425 (La.1996).

Thus, when determining the Louisiana L egidature'sintent behind subsections (4) and (6), we
may only go beyond the plain terms of § 1299.35.5(B)(4) and (6) if the statute on its face is unclear



or ambiguous or if agpplication of the terms of subsections (4) and (6) produces "absurd
consequences.” We have found no decisions from the L ouisiana courts interpreting the meaning of
subsections (B)(4) and (6), no decisionsinterpreting the pertinent provisions of the 1981 version of
§1299.35.5(B), and no legidative history explaining the 1995 change from "shall" to "may." We
therefore apply Louisiana's principles of statutory construction to § 1299.35.5(B)(4) and (6).

We hold that § 1299.35.5(B)(4) and (6) plainly violates Bellotti 11. As such, the statute is
neither unclear nor ambiguous, nor does application of its plain terms produce absurd results. La
R.S. 1:3 (West 1996) provides:

8 3. Words and phrases; how construed

Words and phrases shadl be read with their context and shall be construed according

to the common and approved usage of thelanguage. Technical wordsand phrases, and such

othersasmay have acquired apeculiar and appropriate meaning in thelaw, shall be construed
and understood according to such peculiar and appropriate meaning.

Theword "shall" is mandatory and the word "may" is permissive.
(emphasisadded); seealsoLa C.C. art. 11 (West 1996) ("The words of alaw must be given their
generally prevailing meaning."); Backhusv. Transit Cas. Co., 549 So.2d 283, 289 (La.1989) (same).
We canimagine no more clear indication that § 1299.35.5(B)(4) and (6) onitsface providesjuvenile
court judges discretion to deny an abortion to aminor who has met the Bellotti 11 requirements. The
basic guide for interpreting L ouisiana statutes states in unmistakably clear terms that "shall" means
"mandatory” and that "may" means "permissve.” Moreover, the common usage of the term
"permissive” is"[a]llowed; alowable; that which may be dong[;][l]enient; tolerant.” BLACK'SLAW
DICTIONARY at 1140 (6th ed.1990); Sumrall, 665 So.2d at 800 (looking to Black's Law Dictionary
for common and approved usage). Thus, the plain language of § 1299.35.5(B)(4) and (6) statesthat
juvenile court judgeswithin Louisiana have the discretionto deny an abortionto aminor even though
the minor demonstrates that she is mature, well-informed, or that the abortion would be in her best
interest. Thisfliesin the face of Bellotti Il and its progeny.

Our reading of the statute does not produce absurd consequences. We have done nothing

more than apply the meaning of "may" and "shall" that existsinLa. R.S. 1:3 to astatutethat isneither

unclear nor ambiguous on its face. Louisiana courts have not declared that this sort of



bread-and-butter interpretation of statutes produces "absurd consequences.” Compare Breaux V.
Hoffpauir, 674 So0.2d 234, 236 (La.1996) (holding that interpretation of L ouisianastatutewould lead
to absurd consequence because state definition of "actual wages' would be illegal under federal
statute); Washington-&. Tammany Electrical Coop., Inc. v. Louisiana Pub. Serv. Comm'n, 671
S0.2d 908, 914 (La.1996) (absurd consequence resultswheninterpretation contravenesthe purposes
of the statute).

The State would have us read § 1299.35.5(B) differently. They claim that § 1299.35.5(B)
"provides only the procedural means needed for Louisiana state judges to apply the federa
substantive principlesinthisareaof law to individua casesin order to issuejudgmentsin accordance
with such substantive principles." Because, arguesthe State, § 1299.35.5(B) isaprocedural statute,
we must liberdly construe the statute to effectuate its overall purposes. Second, the State pointsto
the L ouisiana Supreme Court's decision in Rathborne Lumber & Supply Co. v. Falgout, 218 La. 629,
50 So.2d 295 (1950), in which the court stated in dictum: "[A]lthough words of a statute are
permissive, ... sometimes they may require an interpretation giving them mandatory effect ... where
the context or subject matter compelssuch construction or whereit is necessary to carry out the clear
policy and intention of the Legidlature." 1d. at 635, 50 So.2d 295; accord Romero v. Sephens, 359
S0.2d 1061, 1065 (La.Ct.App.3d Cir.1978); Gurtler, Hebert & Co. v. Marquette Casualty Co., 145
S0.2d 145, 147-48 (La.Ct.App. 4th Cir.1962). But see Hornsby v. Fidelity Nat'l Bank of Baton
Rouge, 243 So.2d 96, 98 (La.Ct.App. 1st Cir.1971) (declining to follow Falgout, adhering to La.
R.S. 1:3, and interpreting "may" and "shal" to mean "permissive" and "mandatory,” respectively).
Thus, concludes the State, we should follow Falgout in this case and effectuate the intent of the
LouisanaLegidature asexpressed in § 1299.35.0—"1t istheintention of the L egislature of the State
of Louisianato regulate abortion to the extent permitted by decisions of the United States Supreme
Court." We rgject both arguments.

For usto accept the State'sclamthat Act 1254 isaprocedural statutethat merely effectuates
the substantive federa law inthisarea, wewould haveto concludethat thelegidaturedid not in 1995
intend to change 8 1299.35.5(B). In other words, wewould haveto hold that the change from"shall"



to "may" has no bearing on the congtitutionality of Act 1254 because Act 1254 does not materially
changethe 1981 version of § 1299.35.5(B). We cannot accept the State's proposition that Act 1254
does not change the law. First, we would in effect be interpreting the statute so that "may" means
"shall," aninterpretation that would beflatly incons stent withthe definition of thosetermsinLa. R.S.
1:3. Second, we would be ignoring the Louisiana Supreme Court's understanding of statutory
changes. The court has said: "The legidature is presumed to have enacted a statute in light of the
preceding statutes involving the same subject matter and court decisions construing those statutes,
and where the new statute is worded differently from the preceding statute, the legislature is
presumed to have intended to change the law." New Orleans Rosenbush Claims Serv., Inc. v. City
of New Orleans, 653 So.2d 538, 544 (La.1995) (emphasisadded). Nothing the State hassaidintheir
briefsor at oral argument persuades usthat Act 1254 does not materially change the judicia bypass
procedure in Louisiana

Perhaps the most basic flaw in the State's arguments is the assumption that we must go
beyond the plain meaning of § 1299.35.5(B)(4) and (6). We decline to do so because, as we have
said, the language of subsections (4) and (6) is clear, unambiguous, and does not produce absurd
consequences. The State pointsusto no authority, and we perceive none, suggesting that procedural
statutes are immune from Article 9's clear mandate. In addition, the State fails to provide any
authority, and again we perceive none, for the proposition that Falgout is an exceptionto Article 9's
statutory construction principle.

Finally, the State argues that if we interpret § 1299.5.5(B)(4) and (6) to mean that juvenile
court judges have the discretion to deny an abortion to a minor that meets the Bellotti 11
requirements, wewould beindulging theinappropriate assumption that Louisianajudgeswill decline
to follow thefedera Constitution. We agreewith the State that we should refrain from assuming that
state actors will violate the law. "[T]he Fifth Circuit is not," as we have recognized, "a "roving

commission[ ] assigned to pass judgment on the validity of the Nation's laws. Barnes v.
Mississippi, 992 F.2d at 1342 (quoting Broadrick v. Oklahoma, 413 U.S. 601, 610-11, 93 S.Ct.

2908, 2915, 37 L.Ed.2d 830 (1973)).



However, we make no such assumption here. We have held that § 1299.35.5(B)(4) and (6)
onitsfaceisinconsistent with Bellotti |1 and itsprogeny because it investsjuvenile court judgeswith
the discretion to deny aminor an abortion even though she satisfiesthe Bellotti 11 requirements. As
such, this caseis plainly distinguishable from our decisionin Barnesv. Mississippi, 992 F.2d 1335.
There, the plaintiffsbrought afacial challenge against arule promulgated by the Mississippi Supreme
Court pursuant to a bypass statute that did not on its face conflict with Bellotti 11. Id. at 1337-41.
The Missssippi statute notably provided that if a minor demonstrates that she is mature and
well-informed or that the abortion would be in her best interest, the court must order the abortion.
Id. at 1342 n. 4. The procedural rule challenged by the plaintiffs, although it wasworded differently
than the language in Bellotti 11, did not on its face conflict with the statute. 1d. at 1341 ("[T]herule
requires a minor to plead that notifying her parents of the abortion is not in her best interest.").
Accordingly, we regjected the challenge to the Mississippi Supreme Court's procedural rule on the
ground that "[i]f aMississippi court doesfollow [the procedural rule] so asto conflict with Bellotti,
aplaintiff will be free to launch an as-applied challenge to the bypass procedure." 1d. at 1342.

Here, we face an entirely different situation. Juvenile court judges within Louisiana have a
legidatively prescribed choicewhether to order anabortion for aminor who ismature, well-informed,
or for whom an abortion would be in her best interest. Itisthisdiscretion itself, and not the exercise
of it, that we find inconsistent with Bellotti 11.

Inshort, § 1299.35.5(B)(4) and (6) isunconstitutional. We affirmthedistrict court'sdecision
to permanently enjoin these provisions of Act 1254.

2. Expeditiousnessin § 1299.35.5(B)(3) and (4)

Section 1299.35.5(B)(3) provides that "[e]ach application shall be heard in chambers,
anonymoudly, in asummary manner, and within forty-eight hours of the filing thereof.” Except for
the admonition that the hearing proceed in a"summary manner,” subsection (B)(3) onitsface does
not provide a specific time frame for deciding the merits of a minor's application. Section
1299.35.5(B)(4) providesthat ajuvenile court may requireaminor to attend various state-sponsored

evaluation and counseling sessions within forty-eight hours of the ex parte hearing with the juvenile



court judge. Subsection (B)(4), like subsection (3), does not on its face provide atime frame within
which that evaluationisto be completed and the resultsforwarded to the court. Nor does subsection
(4) contain the "summary manner” language found in subsection (3).

The plaintiffs claim that § 1299.35.5(B)(3) and (4) violates the Bellotti |1 requirement that
bypass procedures proceed expeditiously because both subsections provide an indefinite time period
for the juvenile court judge to decide the merits of the minor's application. Thedistrict court agreed
with the plaintiffs that subsections (B)(3) and (4) did not meet the Bellotti Il requirement for
expeditious resol ution of bypassapplications. 905 F.Supp. at 365.* On appeal, the State arguesthat
the district court erred in reaching this conclusion because the statute requiresjuvenile court judges
to conduct the proceedings in a"summary manner,” and to hold that this provision violates Bellotti
I, we "would have to assume that a state district judge would intentionally ignore the requirements
of state law and the dictates of the United States Supreme Court."

We agree withthe district court that subsections (B)(3) and (4) are inconsistent with Bellotti
Il because they do not provide for an expeditious resolution of the minor's bypass application. We
again frame our anadyss in accord with Louisianas rules of statutory construction and determine
whether proceeding in a"summary manner” satisfies Bellotti |1 'sexpedition requirement. Louisana
Civil Codearticle 2595 (West 1996) providesthat inasummary proceeding, "[t]he court shall render
its decision as soon as practicable after the conclusion of the trial of a summary proceeding and,
whenever practicable, without taking the matter under advisement.” (Emphasis added).

Such an open-ended bypass procedure has never been approved. We should not, as the
Supreme Court has suggest ed, "invalidate] | [a bypass] statute on a facia challenge based upon a
worst-case andysds that may never occur." Akron I, 497 U.S. a 514, 110 S.Ct. at 2981. The

“The district court stated that "the provisions of Act 1254 amend Section B(4) of the Act to
require that the juvenile court hear the bypass application within 48 hours, without any
requirement as to when the application must be ruled upon." 905 F.Supp. at 365 (emphasis
added). Our reading of the statute, however, reveals that subsection B(3) provides the forty-eight
hour time frame and that the only change made by Act 1254 was to substitute the word
"confidentialy" with "anonymousdly.” Act 1254 did not for the first time introduce the forty-eight
hour and "summary manner" requirements; both appeared in the 1981 version of § 1299.35.5(B).



Supreme Court has held that a seventeen- and twenty-two-day delay satisfies Bellotti 11. Akron 11,
497 U.S. at 514, 110 S.Ct. at 2980-81 (22 days); Ashcroft, 462 U.S. at 479 n. 4, 491 n. 16, 103
S.Ct. at 2519n. 4, 2525 n. 16 (17 days). Anindefinite period, however, has been rgjected. 1n Glick
v. McKay, 937 F.2d 434 (9th Cir.1991),* the Ninth Circuit determined the constitutionality of the
bypass procedure in Nevada's parental notification statute. Like Louisianas bypass pracedure,
Nevada's statute did not on its face provide a time frame within which a minor's bypass application
wasto bedecided. 1d. at 438. The Ninth Circuit struck down the statute asinconsistent with Bell otti
[1. "Under the statute," reasoned the court, "the district court could ... delay the bypass procedure
indefinitely. The district court review procedure does not meet the Bellotti expediency criterion.”
Id. at 440-41; seealsoid. at 441 n. 4 (stating that "an indefinite period does not" satisfy Bellotti 11
).

Subsections (B)(3) and (4) plainly conflict with Bellotti |1 because the juvenile court is not
required to rule on the minor's application within any specified time nor are state counselorsrequired
to report back to the juvenile court within any specified time. We hold that "whenever practicable’
does not satisfy constitutional standards of expediency. There is no fall-back (or constructive
authorization) provision within subsection (3) that deems a minor's gpplication granted in the event
the juvenile court does not act within a particular time frame. Thus, not only do subsections (3) and
(4) fal to provide any specific time within which aminor's application will be decided, but they give
no assurances (assurances required by Bellotti |1 ) that the proceedings will conclude expeditioudly.

The State attempts to rescue subsection (3) by pointing to Article 2591 (West 1961) of the
Louisiana Civil Code, which provides: "Summary proceedings are those which are conducted with
rapidity, within the delays allowed by the court, and without citation and the observance of all the
formdities required in ordinary proceedings." (Emphasis added). Plainly, the "rapidity" language

refersto the expeditiousness of the summary proceeding itself, not to the time ajudge hasto decide

2The Supreme Court has disapproved the analysis in Glick, in which the Ninth Circuit held
unconstitutional a bypass procedure which alowed a minor to have an abortion if parental
notification, and not the abortion itself, was not in the minor's best interest. Lambert v. Wicklund,
1997 WL 141488, at *2-*4, --- U.S. & ---- - ----, --- S.Ct. &t ---- - ---- . Nothing in Lambert
affects Glick's holding regarding Bellotti 11's expediency requirement.



the merits of acase. Weinevitably return to article 2595 which does, aswe have said, prescribe the
time frame within which a decison in a summary proceeding is to be rendered—"as soon as
practicable Thisisinsufficient under Bellotti I1.

Findly, contrary to the State's contention, we do not portray L ouisianajuvenile court judges
or state-employed counselors as individuals who would intentionally violate Bellotti |1, nor are we
analyzing the congtitutionality of subsections (B)(3) and (4) under aworst-case scenario. We have
simply looked to the plain terms of § 1299.35.5(B)(3) and (4) to determine the rules juvenile court
judgesare required to follow when presented with abypass application fromaminor. The Louisiana
Legislature has told them that they must rule on the application "as soon as' or "whenever
practicable.” Thisviolates Bellotti 11 's expedition requirement on itsface. We therefore affirm the
district court's decision to permanently enjoin subsections (3) and (4).

B. The Congtitutionality of La. R.S. 40:1299.35.5(B)(5)

Section 1299.35.5(B)(5) provides, among other things, that the juvenile court "shal" notify
the parent(s) or legal guardian if the court determines that such notification is in the minor's best
interest. The plaintiffscontend, and thedistrict court agreed, that § 1299.35.5(B)(5) does not satisfy
Bellotti 11 'sanonymity requirement. The State, on the other hand, contends that § 1299.35.5(B)(5)
comportswith Bellotti 1. The Staterelies on the following languagein Bellotti 11 for thisconclusion:

[T]he court may deny the abortion request of an immature minor in the absence of parental

consultation if it concludesthat her best interests would be served thereby, or the court may

in such a case defer decision until there is parental consultation in which the court may
participate.
Bellotti 11, 443 U.S. at 648, 99 S.Ct. at 3050-51 (emphasis added). From this statement, the State
arguesthat the Bellotti |11 Court "seem[ed] to encourage [parental notification], if the courts believe
to do soisinthe minors[sic] best interest." We agree with the district court and conclude that the
State is mistaken.

Asthe plaintiffsand the district court correctly note, thislanguage from Bellotti || in no way

permits the independent bypass decisionmaker to contact a minor's parents, inform them that their

minor daughter is seeking an abortion without their consent, and then ask the parentsto participate

in the process of deciding whether the abortion would be in the minor's best interest. We read the



statement from Bellotti |1 to mean that a L ouisiana juvenile court can refuse to authorize a minor's
abortion if parental notification isin the minor's best interest, or the court may wait until the minor
herself seeks parental consultation, and then, with both the parents and minor's input, determine
whether an abortion isin the minor's best interest.

Any other interpretation of thislanguage—or shall we say, the State'sinterpretation—would
cut the core out of Bellotti I1. If Bellotti 11 means anything, it surely means that States seeking to
regulate minors access to abortion must offer a credible bypass procedure, independent of parents
or legal guardians, in a parental consent statute like the one in Louisiana. Plainly, the State has
attempted to enter through the proverbial back door by suggesting that the
"best-interest-of -the-minor" inquiry cannot arbitrarily excludetheinput of parentsor alegal guardian.
Although the Supreme Court has recognized that bypass decisonmakers can consider whether
parental notification would be in the best interest of the minor, Bellotti 11, 443 U.S. at 640, 99 S.Ct.
at 3046-47, and that complete anonymity is not required,Akron 11, 497 U.S. at 513, 110 S.Ct. at
2980, the Court has not held that anonymity may give way to parental notification in bypass statutes.

The Supreme Court's decision in H.L. v. Matheson, 450 U.S. 398, 101 S.Ct. 1164, 67
L.Ed.2d 388 (1981) isnot to the contrary. There, the Court upheld aparental notification provision,
reasoning that "a statute setting out a "mere requirement of parental notice' does not violate the
constitutional rights of an immature, dependent minor.” 1d. at 409, 101 S.Ct. at 1171. Becausethe
Court has yet to address the question of whether a bypass procedure is required for parental
notification statutes, we do not read Matheson to hold that parental notification is an exception to
the Bellotti |1 anonymity requirement. Indeed, if we were to agree with the State that Matheson
modified the anonymity requirement in Bellotti 11, we would create an exception that swallows the
rule. The central thrust of Bellotti 11 wasto ensure that minorswho could not or would not seek the
consent of aparent or legal guardian have accessto abypass procedure that would ensure anonymity
from parents who may "obstruct both an abortion and their access to court." Bellotti 11, 443 U.S.
at 647, 99 S.Ct. at 3050. By requiring ajuvenile court judge to notify aminor's parentsif the judge

finds that doing so would be in the minor's best interest, L ouisiana has undermined the independent



bypass procedure prescribed in Bellotti 11.

We affirmthedistrict court's conclusion that subsection (5) of § 1299.35.5(B) isinconsi stent

with Bellotti Il 's anonymity requirement.
CONCLUSION

We do not question Louisianasinterest in regulating the circumstances under which minors
may obtain abortions or its interest in ensuring that minors make an informed choice to have an
abortion. The Supreme Court has stressed, as have we, the need to balance parents' strong interest
inparticipating inaminor'supbringing against aminor'sconstitutional right to an abortion. Beginning
with Bellotti Il, the Supreme Court has balanced these competing interests in a manner which
mandatesour decisontoday. Accordingly, if the LouisianaL egidature choosesto modify itsjudicial
bypass procedure, it must do so consistent with the teachings of the Supreme Court and our
Congtitution. Weholdthat Act 1254 isfacially unconstitutional under the Due Process Clause of the
Fourteenth Amendment of the Constitution.

The summary judgment of the district court permanently enjoining Act 1254 isAFFIRMED.

AFFIRMED.

EMILIO M. GARZA, Circuit Judge, concurring specialy:

For the second timein my judicia career, | am forced to follow a Supreme Court opinion |
believe to be inimica to the Constitution. See Sojourner T. v. Edwards, 974 F.2d 27, 31 (5th
Cir.1992) (Garza, J., concurring specially). Although | have misgivings about whether the Act's
failure to require expedient decision can support afacial challenge under United States v. Salerno,
481 U.S. 739, 745, 107 S.Ct. 2095, 2100, 95 L.Ed.2d 697 (1987), | generaly agree with the
majority's opinion that certain provisions of Act 1254 are unconstitutional according to the Supreme
Court's opinion in Bellotti v. Baird, 443 U.S. 622, 99 S.Ct. 3035, 61 L.Ed.2d 797 (1979) (Bellotti
I1). | respectfully disagree with the Bellotti || Court that the Constitution requires the result we
reachtoday. | do not believethat thelanguage of the Fourteenth Amendment speaksto thediscretion
judges may exercise in permitting minors to have an abortion. | think that the Bellotti 11 opinion

crossed thelinefromjudicia review to judicia legidation. Furthermore, in the absence of governing



constitutional text, | believe that ontological issues such asabortion are more properly decided inthe
political and legidative arenas. Mindful, however, that the Constitution invests the Supreme Court
with the fina say, | defer to the Court's authority and concur in the mgjority opinion.
I

My disagreement with the holding of Bellotti 11 beginsgenerally with substantive due process.
Although the Supreme Court has assumed that the Fourteenth Amendment has a substantive
component, see Planned Parenthood v. Casey, 505 U.S. 833, 846, 112 S.Ct. 2791, 2804, 120
L.Ed.2d 674 (1992) (Due Process Clause "has been understood to contain a substantive
component"), it has found the boundaries of such substantive rights to be elusve. Nonetheless,
courts have extended such protections quite far, as evidenced by the Bellotti |1 opinion, which
establishes ambitious and very specific minimum requirements for parental consent statutes in the
abortion context.

A

The constitutional mandate of Bellotti 11 springs from a single word used by the drafters of
the Civil War amendments:. liberty. Casey, 505 U.S. at 846, 112 S.Ct. at 2804. Therelevant portion
of the Fourteenth Amendment providesthat "[n]o state shall ... deprive any person of life, liberty, or
property, without due processof law...." U.S. Const. amend. XIV. Drafted in the wake of the Civil
War, this clause stands as a guarantee against arbitrary action against people by state governments.
Danielsv. Williams, 474 U.S. 327, 331, 106 S.Ct. 662, 665, 88 L.Ed.2d 662 (1986).

"Substantive" due process, as the argument goes, is implicit in this notion. Proponents
suggest (or assume) that some government action departs so far from the constitutional scheme that
no amount of processwill be sufficient to ratify itslegitimacy. See, e.g., Casey, 505 U.S. at 846, 112
S.Ct. a 2804; Daniels, 474 U.S. at 331, 106 S.Ct. at 665. The Court has "understood" the
Fourteenth Amendment to include such guarantees at |east asfar back as 1887, see Casey, 505 U.S.
at 846, 112 S.Ct. at 2804 (citing Mugler v. Kansas, 123 U.S. 623, 660-61, 8 S.Ct. 273, 291, 31
L.Ed. 205 (1887)) (holding that the Fourteenth Amendment protected brewer from arbitrary

deprivation of property), although the Court has probably understood the notion of due processto



include asubstantive component at least asearly as Dred Scott v. Sanford, 60 U.S. (How.) 393, 450,
15 L.Ed. 691 (1856) (interpreting the Fifth Amendment to say that "an act of Congress which
deprives a citizen of the United States of hisliberty or property, merely because he came himsdlf or
brought his property into a particular Territory of the United States, and who had committed no
offence against the laws, could hardly be dignified with the name of due process of law.").

Employing this theory of substantive guarantees, the Supreme Court has read the word
"liberty" to create extensive, "fundamenta” rights that the state may burden only under the most
compelling of circumstances and only in the narrowest of ways. The Court has used the Fourteenth
Amendment to constitutionalize such issues as contraception, Carey v. Population ServicesInt'l 431
U.S. 678, 684-85, 97 S.Ct. 2010, 2015-16, 52 L.Ed.2d 675 (1977); Griswold v. Connecticut, 381
U.S. 479, 483-86, 85 S.Ct. 1678, 1681-82, 14 L .Ed.2d 510 (1965); municipal housing regulations,
Moorev. East Cleveland, 431 U.S. 494, 499, 97 S.Ct. 1932, 1935, 52 L .Ed.2d 531 (1977) (plurality
opinion); child rearing, Santosky v. Kramer, 455 U.S. 745, 753, 102 S.Ct. 1388, 1394, 71 L.Ed.2d
599 (1982); marriage, Loving v. Virginia, 388 U.S. 1, 12, 87 S.Ct. 1817, 1823, 18 L.Ed.2d 1010
(1967); school curricula, Piercev. Society of Ssters, 268 U.S. 510, 535, 45 S.Ct. 571, 573, 69 L .Ed.
1070 (1925); and, of course, abortion, Roe v. Wade 410 U.S. 113, 152-53, 93 S.Ct. 705, 726-27,
35L.Ed.2d 147 (1973). Thislistisonly apartia catalogue of issues, not mentioned anywherein the
Congtitution generdly or the Fourteenth Amendment specificaly, that the Supreme Court has
removed fromthe political arena. The Court's good intentions, expressed in these cases, have slowly
eroded the scope of public debate.

| do not believe that we should narrow the scope of procedural protection afforded by the
Fifth or Fourteenth Amendments. Nor do | dispute that the Fourteenth Amendment incorporates
most of the Bill of Rights. See, e.g., Casey, 505 U.S. at 847, 112 S.Ct. at 2804; Duncan V.
Louisiana, 391 U.S. 145, 147-148, 88 S.Ct. 1444, 1446, 20 L .Ed.2d 491 (1968). However, | think
it isamistake to create new substantive rights, of whole cloth, for every state and for all time, under
implicit "penumbras’ of awritten Congtitution; see, e.g., Griswold v. Connecticut, 381 U.S. 479,
484, 85 S.Ct. 1678, 1681, 14 L.Ed.2d 510 (1965) ("[S]pecific guaranteesin the Bill of Rights have



penumbras, formed by emanations from those guarantees that help give them life and substance.");
through constitutional extrapolation, see id. at 484, 85 S.Ct. at 1682 (holding that contraception,
although not mentioned in the Bill of Rights, " concernsarelationship lying within the zone of privacy
created by several fundamental constitutional guarantees); or by mere assumptions, see Casey, 505
U.S. at 982,112 S.Ct. at 2875 (Scdlia, J., dissenting in part) (" "[R]easoned judgment’ does not begin
by begging the question, as Roe and subsequent cases unguestionably did by assuming that what the
State is protecting is the mere "potentiality of human life." ).

Perhaps many of the most important substantive due process cases could have been decided
under other constitutional provisions, such as the First Amendment. See, e.g., Meyer v. Nebraska,
262 U.S. 390, 399-403, 43 S.Ct. 625, 627, 67 L.Ed. 1042 (1923) (striking down statute that forbade
teaching of German in grammar school). Alternatively, some of these issues could have been dealt
with by the states—if no extant constitutional provision stood in conflict with these laws, the Court
need not have stretched the Fourteenth Amendment to create conflict. State legidatures could have
changed laws as public attitudes changed. See, e.g., Conn. Gen.Stat. 8§ 53-32 (1969) (repeding
Connecticut laws at issue in Griswold prohibiting use of contraceptives). Itisafeature of aheathy
democracy that evolving public norms find voice in new laws supported by the people.

Some of thesejudicial decisions, such asinvaidating statutesthat discriminate based on race,
reflect our nation's highest aspirations as an individualist, pluralist society. Nonetheless, judicial
officers should not force the pace of change nor bind the nation to wise policy using loose
interpretations of our written Constitution. Neither our aspirations about privacy, nor our concerns
about the consequences of leaving certain matters for states to decide, invests us with the authority
to nullify statelaw. Articlelll courtsshould not cloak political choiceswith claimsthat those choices
are required by the Due Process Clause. See Casey, 505 U.S. at 983, 112 S.Ct. at 2875 (Scdlia, J.,
dissenting in part).

Currently, the boundaries of substantive due process are less than pellucid. As these
unenumerated substantive rights are by their natures not explicit, the Court has understandably had

difficulty in fixing their outer perimeter. We have been told by the Court that the limits of due



process cannot be reduced to aformula, Poev. Ullman, 367 U.S. 497, 542, 81 S.Ct. 1752, 1776, 6
L.Ed.2d 989 (1961) (Harlan, J., dissenting), and that the doctrine's "boundaries are not susceptible
of expressonasasmplerule." Casey, 505 U.S. at 849, 112 S.Ct. at 2806. The Court has suggested
that substantive rights must be so "implicit in the concept of ordered liberty," that "neither liberty nor
justicewould exist if [they were] sacrificed," Palko v. Connecticut, 302 U.S. 319, 325, 326, 58 S.Ct.
149, 151, 152, 82 L .Ed. 288 (1937). It hasalso said that "at the heart of liberty istheright to define
one's own concept of existence, of meaning, of the universe, and of the mystery of human life."
Casey, 505 U.S. at 851, 112 S.Ct. at 2807. Asillustrated by the catalogue of substantive due process
rightsdiscussed earlier, the Fourteenth Amendment (thusinterpreted) putsquiteabit of public policy
within the "heart" of liberty. Thisishow the Supreme Court has dealt with the admittedly difficult
issue of circumscribing which rights and liberties the Fourteenth Amendment comprises.

| do not believe that such open-ended inquiry can be helpful to judges interpreting the
Fourteenth Amendment. We must return to those principles embedded in the Congtitution. First, as
Chief Justice Marshall said in Marbury v. Madison, "it is emphatically the province and duty of the
judicia department to say what the law is" 5 U.S. (Cranch) 137, 177, 2 L.Ed. 60 (1803).
Importantly, "to say what the law is' presupposes that there is law to interpret. The Constitution
does not charge courts with legislation, merely interpretation.

Second, the powers of legidatures are limited, but not by the inherent power of the courts.
They are circumscribed by a written constitution: "The powers of the legidature are defined and
limited; and that those limits may not be mistaken and forgotten, the constitution iswritten." 1d. 5
U.S. a 176 (emphasis added). Indeed, the Framers specifically protected against the combination
of legidative and judicia powersin one branch. "The judges can exercise no executive prerogative,
though they are shoots from the executive stock; nor any legidative function, though they may be
advised by legidative councils.... "Werethe power of judging joined with the legidative, thelifeand
liberty of the subject would be exposed to arbitrary control, for the judge would then be the
legidator.'" The Federalist No. 47, at 303 (James Madison) (Clinton Rossiter ed., 1961) (quoting
Charles Montesquieu, The Spirit of Laws, Vol. |, Book | X (1748)).



Third, the people, not the courts, established the Constitution; it is a document of
self-determination, not judicial determination. "That the people have an origina right to establish,
for their future government, such principles as, in their opinion, shall most conduce to their own
happiness, is the basis on which the whole American fabric has been erected.” Marbury, 5 U.S. at
176 (emphasisadded). In the context of unenumerated constitutional rights, the Supreme Court has
constructed anew constitutional amendment out of the singleword "liberty." Instead of interpreting
liberty in the context of the Constitution, the Court would have us interpret the Constitution in the
context of its broad interpretation of liberty. Viewed expansively, this word can turn the entire
Congtitution on its head and nullify any restraints on the Court's authority, judicia self-restraint
notwithstanding, which the Congtitution itself rejects.

Fourth and findly, the Constitution is a flexible and dynamic document, designed to have as
muchvitality today asit did the day it waswritten. "Thisprovisionismadein acongtitution, intended
to endure for agesto come, and consequently, to be adapted to the various crises of human affairs.”
M'Culloch v. Maryland, 17 U.S. (Wheat.) 316, 415, 4 L.Ed. 579 (1819). Although historical
circumstances change, the principles that undergird the Constitution do not.

With these principlesin mind, we should consider the proper way to interpret the Fourteenth
Amendment, and accordingly, the proper scope of substantive due process. As a starting point, an
understanding of what constitutional amendments were supposed to mean should guide any attempt
to interpret them. The power to amend the Constitution is one of the greatest powers bestowed by
the Framers. The power to amend the Constitution gives the people the authority to constrain
majorities present and future. Because amendments are so powerful, the Constitution provides a
rigorous proposal and ratification procedure for constitutional amendments in Article V, giving
specia constitutional ratifying authority to the pronouncements of three-fourths of the states. This
great authority to bind future generationsis seated in the American people. Becauseonly thedrafters
and the states have the power to amend, their understanding of the wordsthey choose should govern
the courts interpretations where those words are ambiguous. Courtsthat stray beyond that meaning

are acting beyond their authority. In Casey, however, the courts employed no textual anayss or



legidative history, only judicia "understandings.” Casey, 505 U.S. at 846, 112 S.Ct. at 2804.

That is not to say that the Constitution or the Bill of Rights must be frozen in time. As
Marshall said in M'Culloch, the Constitution is meant to endure, and its application must beflexible.
No onewould dispute that the First Amendment protectstelevision or theinternet, or that the Fourth
Amendment protects cellular phones, even though none of these technologies existed in the late
eighteenth century. The understanding of the drafters and ratifiers that Congress should not abridge
the freedom of the media must guide the courts application of timeless principles to changed
circumstances. Inthisway, the understandings that undergird the Constitution and its amendments
continue to have vitality in areas unforeseen at the drafting.

To say that theseunderstandingsareflexible, however, isemphatically not to say that changed
values gain constitutional precedence to govern changed circumstances. That is a different
proposition altogether. It is unwise to read t he Constitution by reference to a telephone poll, see
Casey, 505 U.S. at 962, 112 S.Ct. at 2865 (Rehnquist, C.J., dissenting in part); even if it were
possible, we have no authority to do so. ArticleV doesnot give amendment power to contemporary,
majority viewpoints. It explicitly setsforth a procedure to be followed for amendment.

To date, judicia attempts at understanding the meaning of the Fourteenth Amendment have
proven unsatisfactory. Although the Court has held that the Due Process Clause incorporates most
of the Bill of Rights against the states, Duncan v. Louisiana, 391, U.S. 145, 147-48, 88 S.Ct. 1444,
1446, 20 L.Ed.2d 491 (1968), it has repudiated the notion that the Bill of Rights limits the
interpretation of that clause. See Casey, 505 U.S. at 847, 112 S.Ct. at 2804-05 (citing disagreement
with Adamson v. California, 332 U.S. 46, 68-92, 67 S.Ct. 1672, 1683-97, 91 L.Ed. 1903 (1947)
(Black, J., dissenting)). The Court has also rejected the i dea that the drafters of the Due Process
Clause only meant to protect citizens from state actions that were unconstitutional under the Due
Process Clause of the Fifth Amendment or proscribed by other law when the Fourteenth Amendment
wasratified. 1d. (citing disagreement with Michael H. v. Gerald D., 491 U.S. 110, 127-28 n. 6, 109
S.Ct. 2333, 2344-45 n. 6, 105 L.Ed.2d 91 (1989)).

Inhissemind dissent inPoev. Ullman (Iater adopted by the plurality in Casey), Justice Harlan



provided adifferent view of how to interpret the Fourteenth Amendment. Justice Harlan suggested
that we consult what "history teaches are the traditionsfromwhich [liberty] developed aswell asthe
traditions from which it broke." Justice Harlan does not suggest that we look at the history of the
Fourteenth Amendment, but rather to American history and traditions generally to determine what
liberties have been protected. At first blush, American history mightseem to be a good point of
reference—a fixed, knowable tradition from which we might draw understanding. There are two
major problems with this gpproach. First, the traditions from which liberty developed may suggest
adifferent role for government than was actually inscribed into the Fourteenth Amendment. Should
theliberty of freed daves under the Fourteenth Amendment truly be defined by referenceto American
history leading up to the Civil War?

The second mgor difficulty of Justice Harlan's approach is that one can find whatever one
seeks in history, if one is so determined. It is certainly true that Justice Harlan's look into the
American history will produce aricher record fromwhichto draw conclusions. However, to canvas
al of American history will likely produce conflicting traditions, allowing those who look to find
whatever answers they prefer. See Michael D., 491 U.S. at 137, 109 S.Ct. at 2349 (Brennan, J.,
dissenting) (Tradition "can be as malleable and as elusive as "liberty' itsdlf...."); Moore v. East
Cleveland, 431 U.S. 494, 549, 97 S.Ct. 1932, 1961, 52 L.Ed.2d 531 (1977) (White, J., dissenting)
("What the deeply rooted traditions of the country are is arguable; which of them deserve the
protection of the Due Process Clause is even more debatable.").

The historical approach thus breaks down into the following conundrum: who decideswhich
liberties were recognized in our history? How do we decide which history or tradition is relevant?
Thetask, however, isnot to interpret American history, but to interpret the words of the Fourteenth
Amendment. Thefederal judiciary isnot composed of historians, merely lawyers whose expertiseis
neither "history" nor "tradition." As used in Casey, concepts such as history and tradition have
become ersatz constitutional provisions that courts substitute for the actual words.

Understanding the meaning of the word "liberty" in the context of the legidlative history of

the Fourteenth Amendment avoids many of these judicia strugglesto determine who getsto define



history. Interpreting the Fourteenth Amendment by referenceto the understanding of thedraftersand
ratifiersisan approach more closaly targeted to the task of interpreting awritten constitution. Infact,
that is what the Supreme Court doesin almost all other provisions of the Constitution.

| realize that sometimes legidative history is less clear than the Amendment or statute it is
supposed to illuminate, see, e.g., United Statesv. Public Utilities Commission, 345 U.S. 295, 320,
73 S.Ct. 706, 720, 97 L.Ed. 1020 (1953) (Jackson, J., concurring), and Congress often speaks with
more than one voice asto why it chose particular language in astatute. Compare, e.g., TVAv. Hill,
437 U.S. 153, 173-93, 98 S.Ct. 2279, 2291-2301, 57 L.Ed.2d 117 (1978) (legislative history of
Endangered Species Act expresses Congressiona intent that Court should enjoin completion of
federal damthat would threaten endangered species) withid. at 207-10, 98 S.Ct. at 2308-09 (Powell,
J., dissenting) (legidative history of statute supports opposite view) (cited in Stephen Breyer, Onthe
Uses of Legidative History in Interpreting Satutes, 65 S. Cal. L.Rev. 845, 862 n. 39 (1991)).
Indeed, some Amendments and statutes have scarce history to consider. Such difficulties, however,
are confronted by courts every day. Perfection in legidative history is not to be expected: | do not
pretend that thisjudicial task will be easy, only necessary. Fortunately the drafters of the Fourteenth
Amendment explained in some detail what they meant to accomplish, the legidative history is
particularly useful in interpreting the words of the Amendment. See, e.g., Adamson v. California,
332U.S.46,92-123,67 S.Ct. 1672, 1696-1711, 91 L .Ed. 1903 (1947) (appendix to dissent of Black,
J., citing extensive legidative history of Fourteenth Amendment in Congress).

Thedrafters of the Fourteenth Amendment certainly had more modest goalsin mind by using
the term "liberty" than the modern Supreme Court has. Liberty for the drafters came in the context
of dealing with restrictiveracial laws in the South. In the floor debates surrounding the drafting of
the Fourteenth Amendment, the bill sponsor in the Senate, Senator Trumbull, suggested that the
liberty interests involved were intended to deal with these statutes:

"[S]tatutes of Mississippi ... provide that if any person of African descent residing in that

State travels from one county to the another without having a pass or a certificate of his

freedom, heisliable to be committed to jail and to be dealt with as a person who i s in the

State without authority. Other provisions of the statute prohibit any negro or mulatto from

having fire-arms,; and one provision of the statute declares that for "exercising the functions
of aminister of the Gospel free negroes ... on conviction, may be punished by ... lashes....!



[ ... ] The statutes of South Carolina make it a highly penal offense for any person, white or
colored, to teach daves, and similar provisions are to be found running through al the
statutes of the late slaveholding States.... The purpose of the bill ... isto destroy all these
discriminations...."
Adamson, 332 U.S. at 99-100, 67 S.Ct. at 1700 (quoting Cong. Globe, 39th Cong. 1st Sess. 474
(1865)). Thisdoesnot suggest that the term "liberty" as used in the Fourteenth Amendment applies
only to race-conscious statutes, indeed the plain language of the Fourteenth Amendment admits a
broader interpretation. However, it does suggest a context in which to decide how to interpret the
Amendment consistent with the drafters intent, a context that was not intended to include abortion.
| recognize that the Supreme Court has not accepted this approach. Indeed, the Court has
recently held that such a fixed interpretive guideline is unhelpful in interpreting the Fourteenth
Amendment. In Casey, the pluraity stated that the Court should examine each case as it comes, ad
hoc, to determine what substantive rights the Fourteenth Amendment guarantees, using "reasoned
judgment.” Casey, 505 U.S. at 849, 112 S.Ct. at 2806. The power of Articlelll courtsto invalidate
state laws under the Constitution is not so expansive—even the reasoned judgment of our wisest
jurists cannot replace the written constitution as authority.

Casey best illustrates the approach taken by the Supreme Court. Near theend of the plurality
opinion, the Court saysthat "[e]ach generation must |earn anew that the Constitution'swritten terms
embody ideas and aspirations that survive more ages than one." Casey, 505 U.S. at 901, 112 S.Ct.
at 2833. Thisisinlinewith my earlier suggestion that old understandings apply to new situationsand
that the Constitution is limited by itswords. But that is not what the Casey court actually did in the
opinion. Indeciding whether the abortion regulations at stake fell within the ambit of the Fourteenth
Amendment, the court cited Justice Harlan'sdissent in Poev. Ullman. Specifically the Court quoted
two extensive passages of that opinion. First, the Court asserted that neither the Bill of Rights nor
the specific practices of states at the time of the ratification of the Fourteenth Amendment marksthe
outer limits of substantive due process:

"[T]he full scope of the liberty guaranteed by the Due Process Clause cannot be found in or

limited by the preciseterms of the specific guarantees el sewhere provided inthe Constitution.

This"liberty' is not a series of isolated points pricked out in terms of the taking of property;

the freedom of speech, press, and religion; theright to keep and bear arms; the freedom from
unreasonable searches and seizures, and so on. It isarationa continuum which, broadly



gpeaking, includes a freedom from all substantial arbitrary impositions and purposeless
restraints, ... and which a so recognizes, what areasonable and sensitive judgment must, that
certaininterestsrequire particularly careful scrutiny of the state needs asserted to justify their
abridgement.”

Casey, 505 U.S. at 848-49, 112 S.Ct. at 2805 (quoting Poe, 367 U.S. at 543, 81 S.Ct. at 1777
(Harlan, J., dissenting on jurisdictional grounds)). The Casey Court continued, quoting from Poe,
that the adjudication of substantive due process clamshastraditionally been, and will continueto be,
amatter of "reasoned judgment":

"Due process has not been reduced to any formula; its content cannot be determined by
reference to any code. The best that can be said is that through the course of this Court's
decisionsit hasrepresented the balance which our Nation, built upon postul ates of respect for
the liberty of the individual, has struck between that liberty and the demands of organized
society. If the supplying of content to this Constitutional concept has of necessity been a
rational process, it certainly has not been one where judges have felt free to roam where
unguided speculation might take them. The balance of which | speak isthe balance struck by
thiscountry, having regard to what history teaches arethetraditionsfromwhich it developed
as well asthe traditions from which it broke. That tradition isaliving thing. A decision of
this Court which radically departs from it could not long survive, while a decision which
builds on what has survived islikely to be sound. No formulacould serve as a substitute, in
this area, for judgment and restraint.”

Casey, 505 U.S. at 849-50, 112 S.Ct. at 2806, (quoting Poe, 367 U.S. at 542, 81 S.Ct. at 1776
(Harlan, J., dissenting on jurisdictional grounds)). Thetwo block quotes selected by the Court from
Poe are perhaps moretdlingfor what they omitted, however. For between thesetwo long, lofty (and
transposed) quotesin Poe, lietwo teling sentences. After the above-quoted sentence, "No formula
could serve as a substitute, in this area, for judgment and restraint[,]" Justice Harlan continued:
It is this outlook which has led the Court continuingly to perceive distinctions in the
imperative character of Constitutional provisions, sincethat character must bediscerned from
aparticular provision'slarger context. Andinasmuch asthiscontext isnot one of words, but
of history and purposes, the full scope of the liberty guaranteed by the Due Process Clause
cannot be found in or limited by the precise terms of the specific guarantees elsewhere
provided in the Constitution.
Poe, 367 U.S. at 543, 81 S.Ct. at 1777 (Harlan, J., dissenting on jurisdictional grounds) (emphasis
added). Thisomitted quote highlights Justice Harlan's approach, employed by the Casey Court, of
using history and tradition in general, not the written Consti tution, to delimit the Fourteenth
Amendment. Seealso Griswold, 381 U.S. at 501, 85 S.Ct. at 1691 (Harlan, J., concurring) (rejecting
Justice Douglas's restriction of substantive due process to the Bill of Rights and suggesting that

judicia restraint may be achieved in the Fourteenth Amendment context "only by continual insistence



upon respect for the teachings of history, solid recognition of the basic values that underlie our
society, and wise appreciation of the great roles that the doctrines of federalism and separation of
powers have played in establishing and preserving American freedoms.").

The Court is no longer interpreting the words of the Constitution; after Casey it is

interpreting history. Words such as "rational continuum,” "substantial arbitrary impositions,”
"purposeless restraints," and "balance ... which our Nation has struck" are code words intended to
evoke emotional and rhetorical fedty, yet they have no meaning independent of that given them by
five Justices. The people's Constitution—at least as to unenumerated constitutional rights—has
become the Court's Constitution. Those principles most conducive to the peopl€'s happiness now
come not fromthe people, but from Platonic guardians. Justice Black has been proven right, arguing
in his dissent in Griswold against such an ambitious use of the Due Process Clause: "For mysdf it
would be most irksome to be ruled by a bevy of Platonic Guardians, even if | knew how to choose
them, which | assuredly do not." Griswold, 381 U.S. at 526-27, 85 S.Ct. at 1705 (Black, J.,
dissenting) (quoting Learned Hand, The Bill of Rights 70 (1958)).

Asthe Supreme Court said in Bowersv. Hardwick, "The Court ismost vulnerable and comes
nearest to illegitimacy when it dealswith judge-made constitutional law having little or no cognizable
roots in the language or design of the Constitution." 478 U.S. 186, 194, 106 S.Ct. 2841, 2846, 92
L.Ed.2d 140 (1986). Interestingly, the Court doesnot even conduct such ahistorical review in Casey
to bolster Roe 's "doctrina footing," nor does it accept or refer to the history cited in Roe as
compelling. See Casey, 505 U.S. at 849-50, 112 S.Ct. at 2806.

B

In part because of the Supreme Court'sambiguity about the scope of substantive due process,
it isunclear to me that the Court itself still believesthat abortion isa"fundamental right" under the
Fourteenth Amendment. In the narrow context of this concurrence, | will not canvas the Supreme
Court's entire line of abortion cases. For the purposes of this opinion, it is necessary only to point
out that the Court's more recent decisionsindicate tepid support for Roev. Wade. If Roeisno longer

the best interpretation of the Constitution, then our authority to strike the Louisiana statute is very



tenuous.

In Planned Parenthood v. Casey, the Court in afractured joint opinion upheld Roe's " central
holding," but did not defend Roe as a sound reading of the Constitution. 505 U.S. at 860-61, 112
S.Ct. at 2812. Instead, it upheld Roe out of concerns for the abstract, nonconstitutional value of
stare decisis, for the institutional credibility of the Court, and because of the primacy of settled
expectations about constitutional law. Id. ("Withinthe boundsof normal stare decisisanayss, then,
and subject to the considerationsonwhichit customarily turns, the stronger argument isfor affirming
Roe 's central holding, with whatever degree of personal reluctance any of us may have....").

Thejoint opinion in Casey was correct to consider the force of precedent and the vaue of
settled expectations. However, | think that the Court would have been more in line with the
Congtitution had it given effect to its conclusion that Roe iswrong. Where the Congtitution is the
source of acourt'spower, it must interpret the Constitution first and consider institutional credibility
second. Where, for example, the Court finds that it does not have the constitutional authority to
strikeastatelaw, itsown prior opinions (especialy erroneousones) do not grant that authority, stare
decisis notwithstanding.

The Casey Court asserted that it should not overrule cases, especially cases such as Roe,
lightly. It explained: "adecision to overrule should rest on some specia reason over and above the
belief that a prior case was wrongly decided." Casey, 505 U.S. at 864, 112 S.Ct. at 2813, (citing
Mitchell v. W.T. Grant Co., 416 U.S. 600, 636, 94 S.Ct. 1895, 1914, 40 L.Ed.2d 406 (1974)
(Stewart, J., dissenting)); Mapp v. Ohio, 367 U.S. 643, 677, 81 S.Ct. 1684, 1703, 6 L.Ed.2d 1081
(1961) (Harlan, J., dissenting). But these dissents do not impress upon me why the Supreme Court
(or any Articlelll court) should derive the authority to eval uate state laws under its own precedents
and not under the best reading of the Constitution. What more should the Court need in order to
overruleaprior casethanitsstudied conclusion, based onthewords of the Constitution, that the case
had been wrongly decided?

Roe and its progeny, including Bellotti 11, have dways stood on precarious constitutional

footing for the reasons | indicated in the last section. After Casey, these cases may not even be



constitutional law. They might best be considered vestigia precedentspropped up only by thejudicial
creation of stare decisis.
I

Perhaps because of the difficulties of restricting substantive due process, the Supreme Court
assumed what can only be called legidative dutiesin Bellotti v. Baird, 443 U.S. 622, 99 S.Ct. 3035,
61 L.Ed.2d 797 (1979) ("Bdlotti 1l "). In Bdlotti Il, the Supreme Court addressed the
constitutionality of a Massachusetts statute restricting minors' access to abortion. The Bellotti 11
Court held that minors have the same abortion rights as women who have reached the age of
magjority, and that the M assachusetts's parental consent law unduly burdened minors exercise of that
right. Bellotti Il, 443 U.S. at 647, 99 S.Ct. at 3050. But the Court did not stop there. It continued,
stating that the Court's interpretation of the word "liberty" in the Fourteenth Amendment required
that, when states seek to regulate minors access to abortions,

every minor must have the opportunity—if she so desires—to go directly to a court without

first consulting or notifying her parents. If she satisfies the court that sheis mature and well

enough informed to make intelligently the abortion decision on her own, the court must

authorize her to act without parental consultation or consent. |If shefailsto satisfy the court

that sheiscompetent to make thisdecision independently, she must be permitted to show that

an abortion neverthelesswould bein her best interests. If the court ispersuaded that it is, the

court must authorize the abortion.
Id. at 647-48, 99 S.Ct. at 3050. The Court thus decided that a minor seeking an abortion without
parental consent must be afforded a prompt hearing in court; must be allowed to have an abortion
if the court decides she is mature enough to make the decison hersalf; and must be allowed to
proceed if the court determines an abortionisin her best interests. 1d. Regardless of whether that is
good policy, | am not confident that there isa principled way to reach that conclusion fromtheword
"liberty" in the Fourteenth Amendment. By promulgating specific, minimum requirements for state
parental consent statutes despite a complete vacuum of Constitutional authority, the Court'sopinion
in Bellotti Il has the distinct flavor of judicial legidation.

Bellotti 11 addresses policy concerns with parental consent statutes, elevates those concerns

to constitutional heights, then declares Massachusettss nonconforming policy decisions to be

unconstitutional. This line of reasoning amounts to little more than a tautology. By positing a



fundamental right to abortion and by classifying regulations that jurists deem unwise as an "undue
burden" on that right, federal judges risk constitutionalizing their policy preferences regarding any
of the catalogue of substantive Fourteenth Amendment rights.

As one might expect, such backward induction yields conflicting and seemingly arbitrary
results. For example, we are instructed in Bellotti |l that parental consent requirements are
unconstitutional, 443 U.S. at 649-50, 99 S.Ct. at 3051, yet in Casey we aretold that the Constitution
does not invalidate informed consent requirements, 505 U.S. at 887, 112 S.Ct. at 2826. In Akron|,
we learn that women have a fundamental right to an abortion that prohibits states from imposing a
twenty-four hour waiting period, Akron v. Akron Center for Reprod. Health, 462 U.S. 416, 450, 103
S.Ct. 2481, 2503, 76 L.Ed.2d 687 (1983), while in Casey we learn that "liberty" does not prohibit
such a twenty-four hour waiting period, 505 U.S. at 885, 112 S.Ct. at 2824 (overruling Akron | ).
The Court'sdifferent opinionsabout the best way to administer a"fundamental right" to abortion may
besensible; ontheother hand they may not. But in any event they are not driven by the Constitution.

Asillustrated by Bellotti |1, the due process clause has become ablank check, redeemablefor
whatever rights the courts fashion. Thisis no rule of law, and it is certainly not constitutionalism.
The Supreme Court's abortion jurisprudence assures us that our panel has authority under the
Congtitutionto strike portionsof L ouisianasparental consent statute. But becausethisjurisprudence
no longer derivesitsforce fromthe written Constitution, | hesitate to invoke Bellotti 11 to strikethis
law.

1

Aside from serious concerns about substantive due process, | have a pragmatic objection to
courtssubstituting their judgments about thistype of policy question for the decisionsof legidatures.
As | have asserted before, | think that the modern abortion cases are less about policy than about
power. Sojourner T. v. Edwards, 974 F.2d 27, 31 (Garza, J., concurring specialy) (quoting Casey,
505 U.S. at 981, 112 S.Ct. at 2874 (Scalia, J., dissenting in part)). The last two sections have
outlined my belief that the Constitution has vested the power to decide these hotly contested,

nonconstitutional issuesin the state legidatures. See U.S. Const. amend. 1X and X. In addition to



my beliefs about the constitutional authority of Article 11 courts, | also think that these issues are
better decided over time by democratic, political ingtitutions. See generally Cass R. Sunstein,
Foreword: Leaving Things Undecided, 110 Harv. L.Rev. 4 (1996) (arguing for narrow judicia
decisions in casesinvolving constitutional and moral uncertainty).

The Supreme Court's abortion jurisprudence epitomizes a trend toward centralizing and
constitutionalizing the most controversial issues of public policy. | believe that expanding the
jurisdiction and power of the courts in order to speed the pace of change is unjustified. Where the
Constitution does not dictate otherwise, the proper mode of political reform is through enlightened
debate, political experimentation, and change. We are a pluraistic nation with strong individualist
ideals. One large component of American civic virtue is public debate over issues. To be sure, this
requires patience, because self-determination is not a guarantee of correctnessthefirst timeor every
time. Statelegidatureswill occasiondly pass"slly" laws. See, e.g., Griswold, 381 U.S. at 527, 85
S.Ct. at 1705 (Stewart, J., dissenting). Some states may be dower than othersin coming to what may
eventually be a national consensus on an issue. But the idedl is that, through public discourse and
experimentation, stateswill reconsider anachronistic laws, adapt, change, and find the public policies
that work best. Where these issues are not constitutional, it demeans the ideal of democracy for the
courts to decide these issues for the people, especidly under a strained interpretation of the
Constitution.

Some have judtified an ambitious judicia role in abortion cases by suggesting that the
Supreme Court has a specia cdling to unite the nation in high-stakes cases in which people
passionately disagree. In Casey, the Court stated that such cases carry a specia "dimension” that
places those opinionsin a class by themselves:

Where, in the performance of itsjudicia duties, the Court decides acasein such away asto

resolve the sort of intensely divisive controversy reflected in Roe and thoserare, comparable

cases, its decision has a dimension that the resolution of the normal case does not carry. It
is the dimension present whenever the Court's interpretation of the Constitution calls the

contending sides of a nationa controversy to end their nationa division by accepting a

common mandate rooted in the Constitution.

Casey, 505 U.S. at 866-67, 112 S.Ct. at 2815. The Court suggested that the two cases exemplifying

thiscall to acommon mandate were Roe v. Wade and Brown v. Board of Education. But as Justice



Scaliapointed out in his Casey dissent, Roedid not settlethe political issue of legalized abortion. No
one accepted a common mandate in that case. In retrospect, it is clear that the Supreme Court's
intervention in the debate clouded the issues, inflaming those who believe that there is no
constitutional right to abortionand forcing advocates of legalized abortionto defend abortion "rights"
under Roe. Today we see that even many of those who believe that abortion should be legal do not
support Roe v. Wade as faithful interpretation of the Constitution. See Casey, 505 U.S. at 860-61,
112 S.Ct. at 2812 (joint opinion reluctantly upholding Roe on stare decisisgrounds); see also Ruth
Bader Ginsburg, Some Thoughts on Autonomy and Equality in Relation to Roe v. Wade, 63 N.C.
L.Rev. 375, 385-86 (1985) (criticizing the"[h]eavy handed judicia intervention” of the Roe court and
suggesting an alternative starting point for analysis in abortion cases).

Roe did not mark the end of the debate or the acceptance of a common mandate, but the
beginning of abitter national exegesis. Inthisrespect, Roeismorelike Plessy v. Ferguson, 163 U.S.
537,16 S.Ct. 1138, 41 L..Ed. 256 (1896), than Brown v. Board of Education, 347 U.S. 483, 74 S.Ct.
686, 98 L.Ed. 873 (1954) (Brown | ). Plessy, like Roe, represented an attempt to read into the
Congtitution one view of history and social policy neither explicit nor farly implied from the
Condtitutional text. "Separate but equal" may have been an attempt to solve a contentious issue of
the 1890s, but it was not constitutional interpretation. Plessy did not unitethe nation behind the idea
that segregation was consistent with the Civil War Amendments. Asin its abortion cases, the Court
occasionally upheld the"central holding” of Plessy on stare decisisgrounds, beforefinaly overruling
itinBrown I, 347 U.S. at 494-95, 74 S.Ct. at 691-92. | suggest this comparison not necessarily to
draw any moral parallel between dlavery and abortion, but rather to point out that the Court's
insertion of itself asthe fina arbiter of the abortion debate is unlikely to prove more successful than
its attempt in Plessy.

Plessy is not the only time our nation has faced a conflict between faithful interpretation and
stare decisis. We learned the same lesson about ambitious judicial intervention again in the early
twentieth century, even in the same substantive due process context, in the line of cases following

Lochner v. New York, 198 U.S. 45, 25 S.Ct. 539, 49 L.Ed. 937 (1905). In Lochner and its progeny,



the Court established and upheld on star edecisisgroundsthelai ssez-fairenotion that state regulation
of worker health and welfare violated the substantive due process rights of employersin liberty of
contract. See, e.g., Adkinsv. Children's Hospital of District of Columbia, 261 U.S. 525, 43 S.Ct.
394, 67 L.Ed. 785 (1923). The Court later overruled Adkinsand signaed the end of the Lochner era
in West Coast Hotel Co. v. Parrish, 300 U.S. 379, 57 S.Ct. 578, 81 L.Ed. 703 (1937), holding that
the Due Process Clause did not contain implicit protections of absolute liberty of contract.

In fact, the very first substantive due process case tel Is the same story. In Dred Scott v.
Sanford, 60 U.S. (How.) 393, 450, 15 L.Ed. 691 (1856), the Court held, among other things, that
adave owner did not lose his property interest in the dave when he traveled with the daveto afree
state. Inwhat could be described as the beginning of substantive due process, the Court held that a
section of the Missouri Compromise, which would have recognized such daves as free, was
unconstitutional. The Court held that such governmental intrusion on private property rights,
regardless of procedural safeguards, "could hardly be dignified with the name of due process of law."
Id. Thiswasthefirst timesince Marbury v. Madison that the Court used the power of judicia review,
and the firgt time ever that the Court invalidated a statute under judicial review. That a notion as
controversial as substantive due process sprang from such a cataclysmic opinion is revealing.

Dred Scott was fashioned as an opinion to put an end to a bitter disputein America. It took
one of the most contentious and personal of political issues out of the national debate. But instead
of resolving controversies, Dred Scott tore the nation apart. Although Roe and its progeny have not
resulted inacivil war, the peace over abortion since 1973 has been anything but civil. Thelast twenty
years have seen political protest over the Court's abortion jurisprudence unmatched by any other
political issue of our day. Protest marches, clinic bombings, and fatal shootings have punctuated the
debate. Putting the lid on this pot has caused it to boil over. Regular debate, lobbying, and
legidation at the state level, as contemplated by the Congtitution, may diffuse political pressure,
relieve tensions, and provide for nuanced answersto hard questions about abortion. Removing such
issues from the people prevents their vetting at the local level and requires the political pressure to

be released outside the bounds of civil debate.



In Dred Scott, Plessy, and Lochner, the Court made thingsworse by inserting itself into, and
preempting, the national debate. Although at one time these cases were also defensible on stare
decisis grounds, they are not celebrated cases in our history. By contrast, the cases in which the
Court overruled such precedents, such as Brown | and West Coast Hotel, are celebrated as
constitutional moments. Itisof courseeasier to discern between thetwo typesof casesin retrospect.
| think that enough history has passed for us confidently to conclude that Roe belongsin the former
category, cases in which the Court intervened to settle a national debate by way of expansive
constitutional interpretation. It remains for our Supreme Court to write the analog to West Coast
Hotel extricating itself from the substantive due process morass of abortion cases and returning the
debate to the people.

Deliberation about thissubject, although heated, ishedthy. Asanation, we have not reached
a consensus about when life begins, we have not finaly determined the proper interplay between a
mother's liberty, the interests of an unborn child, and the state's interests in protecting life. At an
ontological level, we the people have yet to decide whether person defineslife or life defines person.
As technology allows fetal independence at an earlier and earlier age, our understanding of these
guestions will not remain static. The Constitution, in al its prescience, does not answer these
guestions. Such ontic questions are quintessentially the right of the people to decide. 1n abortion
cases, law presupposes a theory of ethics and morality, which in turn presupposes deeply persona
ideas about being and existence. Our answersto such questionsaswhen life begins define our ethical
beliefs, and these ethical beliefs should determine how we govern ourselves. It isa serious mistake
to try to reverse this order, to make our law determine how we decide these fundamental, personal,
onticissues. Abortioninthiscontext islessaquestion about constitutional law, and more about who
we are asapeople. | submit that thisis a decision the Supreme Court cannot make. Liberty is not
coextensive with license; it therefore must have limits. Those limits may be imposed only by he
people, either in their Constitution or through their laws, not legidated by the courts. Taking these
issues out of the public discourse threatensto foment hostility, stiflethe search for answers, distance

people from their Consgtitution, and undermine the credibility of that document.



Vv

Bellotti |1 representsatype of legidating that isbetter |eft to Congressor the states. In many
cases, thecourtsmust fill in gapsin statutes, account for unforeseen circumstances, or decidedifficult
issuesthat legidatorsavoid. However, inthisinstance, Louisianaactually did exerciseitslegidative
powers; it debated and struggled and made tough choices. Now we are nullifying L ouisianas choice,
not under the Constitution, but under Roe 's continuing authority based on stare decisis.

Therefore it is not impertinence that makes me question the Supreme Court's abortion
jurisprudence, but ingtitutional modesty. | am uncomfortable invoking the authority of the
Congtitution to invalidate this statute, especially under such an ambiguous mandate from the
Congtitution. Although the Court said in Bellotti Il that Roe and the Fourteenth Amendment set
minimum standardsfor parental consent statutes, it isunclear that the post-Casey Supreme Court till
believesthat the Constitution demandsthisoutcome. Overturning Louisianaslegidatureonsuchthin
authority runs dangerously close to anticonstitutional hubris. As Abraham Lincoln said of Dred
Scott:

The candid citizen must confess that if the policy of the government, upon vital questions

affecting the whole people, isto beirrevocably fixed by decisions of the Supreme Court, the

instant they are made, in ordinary litigation between parties in personal actions, the people

will have ceased to be their own rulers, having, to that extent, practically resigned the

government into the hands of that eminent tribunal.
Abraham Lincoln, First Inaugural Address—Final Text (Mar. 4, 1861), in 4 The Collected Works
of Abraham Lincoln 262, 268 (Roy P. Bader ed., 1953) (cited in Casey, 505 U.S. at 996, 112 S.Ct.

at 2882 (Scalia, J.,, dissenting in part)).



