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W EUGENE DAVIS, Circuit Judge:

St even Tencer and Ronal d Lazar chal |l enge their convictions on
multiple counts related to their schene to submt fraudul ent clains
to insurance conpanies and obtain proceeds for unperforned
chiropractic services. The governnent cross-appeals a nunber of
the district court's rulings. For reasons that follow, we affirm
in part, reverse in part, and remand this case to the district

court for sentencing.



l.

Appel l ants Tencer and Lazar, both |icensed chiropractors,
worked at the Allied Chiropractic Cdinic ("Allied") in Kenner,
Loui si ana. Tencer, who owned the clinic, turned over the bul k of
his practice to Lazar, his enployee, in 1989; thereafter, Tencer
generally supervised the clinic's financial affairs while Lazar
treated patients on a day-to-day basis. Fromsonetine in 1988 to
early 1992, Allied submtted false insurance clains to three
i nsurance conpanies, Blue Cross/Blue Shield of Louisiana ("Blue
Cross"), Mail Handl ers Benefit Plan ("Ml Handl ers"), and Nati onal
Associ ation of Letter Carriers ("NALC'), and col | ected proceeds for
patients who were not treated at all or who received only mnim
treat nent.

To execute the fraud, the appellants paid insurance prem uns
for sonme patients who, in return, signed nmultiple sign-in sheets
indicating their presence in the office awaiting treatnent. Those
sheets were then wused to generate false insurance clains.
Appel lants followed a simlar pattern with patients recruited from
| ocal and federal governnent agencies; patients with good i nsurance
benefits for chiropractic services were paid to sign their nanes
and the nanes of famly nenbers on the clinic's sign-in sheets.
They were al so conpensated for referring coworkers to Alli ed.

Wiile Allied apparently provided sone legitimte services
many patients testified that they and their famly nenbers recei ved
either no treatnent or only cursory treatnent consisting of brief

massages or the application of heat pads. Yet, the claim forns



Allied submtted for these sane patients reported conplicated
di agnoses and el aborate treatnent reginens. As a result of the
schene, Allied submtted hundreds of fraudulent clains and
col l ected nore than $450, 000 i n i nsurance proceeds related to t hese
patients.

Before trial, Tencer noved unsuccessfully to sever his trial
fromlLazar. Following the jury trial, Tencer was convicted of one
count of conspiracy to conmt mail fraud and noney |aundering in
violation of 18 U . S.C. 8 371 (count 1); seventeen counts of mail
fraud in violation of 18 U.S.C. § 1341 (counts 2-18); and ei ghteen
counts of noney laundering in violation of 18 U . S.C. § 1956 (counts
19-29, 31-37). The jury also returned a special forfeiture verdi ct
of $1,598,645.18 and two vehicles allegedly involved in the noney
| aunderi ng. The district court acquitted Tencer on five noney
| aundering counts (counts 26-29, 37) and reduced the jury's
forfeiture order to $700,000. Tencer was sentenced to 78 nonths
i mprisonnment, fined $17,500, and ordered to pay restitution of
$451, 969.60 and to forfeit $700, 000.

Lazar was convicted of conspiracy, mail fraud, and noney
| aundering (counts 1-18, 37), but the court acquitted himon the
nmoney | aundering count (count 37). He was sentenced to 33 nonths
i mprisonnment and fined $30, 000. Tencer and Lazar raise a nunber of
i ssues on appeal, which we discuss below. W also consider bel ow
several issues the governnent raises in its cross-appeal.

1.

Bot h Tencer and Lazar argue that the evidence is insufficient



to support their convictions for mail fraud, noney | aundering, and
conspiracy. Faced with such a challenge, this court nust determ ne
"“whet her, after viewing the evidence and all inferences that nmay
reasonably be drawn from it in the light nost favorable to the
prosecution, any reasonably m nded jury could have found that the

def endant was guilty beyond a reasonabl e doubt.'" United States v.

Krenni ng, 93 F. 3d 1257, 1262 (5th Gr. 1996) (quoting United States

v. Leahy, 82 F.3d 624, 633 (5th Cir. 1996)).
A
To establish a mail fraud violation under 18 U S.C. § 1341,
t he governnent nust denonstrate (1) a schene to defraud; (2) the
use of mails to execute that schenme; and (3) the defendant's

specific intent to commt fraud. United States v. Fagan, 821 F.2d

1002, 1008 (5th Gr. 1987), cert. denied, 484 U S. 1005 (1988).
Counts 2-18 charged appellants with using the mails in furtherance
of a schene to defraud Blue Cross, Mail Handlers, and NALC. Counts
2-10 stemfromnine separate mailings of checks fromBlue Cross to
Allied. Counts 11-18 involve checks mailed fromMil Handl ers and
NALC. The individual check that governnment relies in for the
"mai | ing" on each of the mail fraud counts is identified in the
i ndi ctment and was introduced in evidence at trial.
1

Appel lants first argue that the evidence fails to establish
the mailing requirenent as it relates to the Blue Cross checks
underlying counts 2-10. To convict a defendant under 8§ 1341, the

use of the mails nust be "'incident to an essential part of the



schene. " " Schnuck v. United States, 489 U S. 705, 711 (1989)

(quoting Pereira v. United States, 347 U.S. 1, 8 (1954)). That is,

conpletion of the alleged schene nust depend in sonme way on the
informati on or docunents that passed through the mail. United

States v. Pazos, 24 F.3d 660, 665 (5th Gr. 1994). Even a routine

or innocent mailing may supply the mailing elenent as long as it
contributes to the execution of the scheme. Schruck, 489 U. S. at
714-15.

Anpl e evi dence supports the existence of a schene to defraud
Blue Cross, Ml Handlers, and NALC, and appellants' use of nails
to execute that schene. Several patients testified that they never
received treatnents for which their insurers were billed, and
i nsurance representatives testified that paynents for all clains
were mailed to Allied. The evidence regarding Blue Cross in
particul ar showed that Allied billed the insurer for 2,944 visits
wth patients about whom testinony was offered; Allied received
approxi mately $362,000 from Blue Cross in paynent for the visits.
The Bl ue Cross-insured patients testified that they receivedlittle
or no chiropractic care in return for the noney Blue Cross paid
Allied.

As to each of the counts at issue here (counts 2-10), the
indictnment alleges that Blue Cross mailed a specific check to pay
fraudul ent clains. The governnent, however, failed to produce any
evi dence tendi ng to connect these individual checks with fraudul ent
clains. The record does not reveal the nane of the patient, the

date of the treatnent, or other relevant information denonstrating



what clains the individual checks paid. As the governnent
acknow edged, Allied submtted sone valid clains for legitinmate
treatnent. Consequently, the governnent's evidence is insufficient
to establish that the checks relied on in counts 2-10 were in
paynment of fraudul ent clainms and therefore were used to execute the
schenme to defraud.

The governnent argues that a review of claim fornms, the
checks, and patient testinony supports the i nference necessary for
convictions on these counts. According to the governnent, given
the regularity with which patients signed in and clains were
submtted and paid, the checks described in counts 2-10 nust
contain fraudulent paynents. We di sagree. The governnent
subm tted no evidence to indicate how quickly Bl ue Cross responded
to clains or to illustrate the nunber or anobunt of legitimte
clains Allied submtted to Blue Cross. Therefore, any concl usion
that the nine individual checks were in paynent for fraudul ent
clains is specul ative.

Alternatively, the governnent asserts that proof that each
check contained fraudulent proceeds is not necessary to sustain
mai | fraud convictions. Sinply put, the governnent argues that
because the evidence of both a schene to defraud and the use of
mails is overwhelmng, this court should overlook its failure to
identify specific checks containing fraudul ent proceeds.

The governnment relies on United States v. Reid, 533 F. 2d 1255

(D.C. CGr. 1976), in which the defendant, a credit director,

submtted for paynent inflated bills to a collection agency. The



def endant argued that the evidence was insufficient to support his
mai | fraud convictions because it did not denonstrate that the
i nvoi ces or checks on which the mail fraud counts were based were
inflated billings or paynents. 1d. at 1263. The court di sagreed,
stating:

As a matter of practicality, in nost schenes to defraud,

it would be very difficult for the prosecution to show

that any particular check or invoice was in itself false

or inflated in anmount, because in a course of dealing

over a period of nonths the bills sent and the paynents

made are not necessarily tied in with ascertainable and

accurate accounting data. In fact, it may be assuned

t hat persons engaged in such a schene to defraud woul d

take sonme pains not to tie in the invoices and checks

with other records which would be in the hands of the

person or conpany being defrauded, in order to escape
det ecti on.

However, Reid's reasoning is not applicable here. The D.C
Circuit in Reid enphasized that because of the nature of the
fraudul ent schene, determning what invoices or checks were
fraudul ent woul d be nearly inpossible. |n contrast, the governnent
here makes no contention that the nature of the fraud nmade it
difficult for it to denonstrate what checks contained fraudul ent
proceeds; it argues instead that such a link is unnecessary to
support a conviction. W disagree, and we decline to endorse a
broad reading of 8§ 1341's mailing requirenent that would relieve
the governnent of the burden of proving that nmailings underlying

mail fraud counts are related to the fraud being perpetrated.?

The governnent also asserts that because the continuing
paynment of all Blue Cross clains--both legitimate and illegitinmate-
-was integral to the success of appellants' schene, it is
unnecessary to establish what checks contai ned fraudul ent proceeds.
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In sum we can identify no record evidence denonstrating that
the checks underlying counts 2-10 contai ned fraudul ent proceeds.
Wthout such evidence, a rational trier of fact could not have
found Tencer and Lazar guilty beyond a reasonable doubt of the
of fenses charged in those counts. Because the governnent's
evidence as to counts 2-10 was legally insufficient to establish
guilt beyond a reasonable doubt, the convictions of Tencer and
Lazar on those counts nust be reversed.

2.

Counts 11-18 charge mail fraud based on checks nmiled to
Allied from Mail Handlers and NALC.2 Tencer argues that because
the Allied patients insured by NALC or Mail Handl ers testified that
they had no direct dealings with him the evidence is insufficient
to establish the specific intent to defraud required by 18 U S. C
8 1341 as to these counts. Tencer m sconstrues the intent
requi renent. The governnent need not denonstrate that Tencer was
aware that these particular patients were schene participants;
rather, the intent elenent is satisfied as |ong as the governnent
showed that Tencer willfully participated in a schene to defraud
"Wththe intent that the schene's illicit objectives be achieved."

United States v. Rochester, 898 F.2d 971, 977 (5th Gr. 1990); see

We acknow edge that "innocent" mailings can sonetinmes support mai
fraud convictions. Schnuck, 489 U. S. at 714-15. However, the
governnent has failed to offer any explanation as to how the
paynment of legitimate clains furthered the schene to defraud.

2Because each of these checks identified the clainms being
paid, we are not faced with the gap in the evidence just discussed
in connection with the Blue Cross checks.
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also United States v. Jinenez, 77 F.3d 95, 97 (5th Gr. 1996).

That is, the governnent nust show Tencer participated in the schene
to defraud, not that he took part in every aspect of that schene.
| ndeed, given Tencer's admttedly supervisory role in the clinic,
evi dence of direct patient contact on his part would be unlikely.

The governnment presented overwhel m ng evidence of Tencer's
participation in a schene to defraud insurance conpanies. Allied
enpl oyees testified that Tencer reviewed clai mfornms and, at tines,
tacked on charges to inflate billings, regardless of whether
addi tional services had been provided. Patients testified that
Tencer regularly paid for their insurance in return for their
signature on sign-in sheets and that he instructed themto lie
about their health to insurance representatives to enable themto
obtain insurance nore easily. This evidence is sufficient for a
rational trier of fact to find that Tencer had the requisite intent
to defraud.

Both Tencer and Lazar argue that the governnent failed to
submt evidence of fraud as to three of the counts (counts 13, 15-
16). Count 13 involved a paynent fromMiil Handlers for a clai mby
Darryl Smth, and counts 15 and 16 i nvolved clains for Smth's then
t hree-year-old daughter, Madeline. Nei t her of these patients
testified at trial. However, Jerry Kelley, a coworker of Darryl
Smth, testified that Smth referred Kelley to Allied and that
Smth told him he would be paid for his visits. Shortly
thereafter, Smth and Kelley visited Allied together, and Smth

gave Kelley noney for the visit. In light of Kelley's testinony



that he was recruited into the schenme by Smth and |ater paid by
Smth for his participation in insurance fraud, the jury could
infer that Smth was intimately involved in the fraud hinself and
that the clains submtted on behalf of Smth were fraudul ent.

Counts 15 and 16 were based on checks paying clainms for
treatnent to Madeline Smth. During a five-nonth period, Allied
billed Madeline's insurer for 49 visits for a total of $6,735.50.
Appel lants offered no explanation for the excessive nunber of
visits by a three-year-old child. In addition, Kelley and other
patients testified that the appellants encouraged them to bring
their children into the clinic and to sign their nanmes, regardl ess
of whether they needed or received treatnent.

This circunstantial evidence, viewed in the |ight nost
favorable to the governnent, is sufficient to support appellants
convictions on counts 13, 15, and 16.

Finally, Lazar argues that the governnent failed to establish
that mailings underlying five counts (counts 11-12, 14, 17-18) were
used to execute the fraud. Specifically, he contends that no
evi dence shows that the checks fromNALC and Mail Handl ers were for
fraudul ent clains. W disagree.

The checks at issue were in paynent for clains by Rashad
Sanders, Jerry Kelley, Kelley's four-year-old son, Jerry Kelley
Jr., Barbara Blanchard, and Blanchard's son, Matthew Bl anchard
The governnent presented testinony by Sander's nother, Ernestine
Gray, Kelley Sr., and Barbara Bl anchard. Each testified that they

were paid to visit the clinic, to refer coworkers and famly
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menbers, and to pre-sign Allied s sign-in sheets. For exanple, the
el der Kelley testified that, beginning in March 1992, he visited
the clinic two to three tinmes a week and signed in his own nane and
the nanes of his wife and son. Although Kelley brought his son to
the clinic only twice, Allied billed Mail Handlers for 44 visits
for the younger Kelley over a three-nonth period.

Simlarly, although G ay visited the clinic only four tines in
all, Allied submtted 38 clains for her and 35 clains for her son,
Rashad. On two occasions, Lazar even brought sign-in sheets to
Gray's hone for her to sign. Lastly, Barbara Bl anchard testified
that she and her two children visited Allied about five tines
during spring 1992. Allied billed NALC for 22 visits for Barbara
Bl anchard and for 24 visits for her son, Matthew

Viewing the evidence in the light nost favorable to the
governnent, a reasonable jury could conclude beyond a reasonabl e
doubt that the checks underlying counts 11, 12, 14, 17, and 18 were
mai led as a result of Allied s fraudulent billing and, therefore,
that mails were used to execute the appellants' fraud.

B

Tencer next challenges the sufficiency of the evidence
supporting his conviction for noney |laundering on six counts
(counts 31-36), and the governnent, onits cross-appeal, chall enges
the district court's acquittal of both Tencer and Lazar on one of
the noney | aundering counts (count 37). To support a conviction
under 18 U. S.C. 8§ 1956, the noney |aundering statute, the

gover nnment nust prove that the defendant 1) conducted or attenpted
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to conduct a financial transaction, 2) which the defendant knew
i nvol ved t he proceeds of a specified unlawful activity, 3) with the
intent to conceal or disguise the nature, |ocation, source,
owner ship, or control of the proceeds of unlawful activity. United

States v. West, 22 F.3d 586, 590-91 (5th Gr. 1994), cert. denied,

115 S. Ct. 584 (1994);: 18 U.S.C. § 1956(a)(1)(B)(i).
1

Tencer contends first that the governnent failed to produce
sufficient evidence to establish the conceal ment el enent of six of
t he noney | aundering counts (counts 31-36). Those counts stemmed
fromsix transfers of funds by wire and check from vari ous noney
mar ket accounts t hroughout the country into one account in Tencer's
name at California Federal Bank in Las Vegas, Nevada. A brief
description of the facts is necessary to understand Tencer's
argunent .

Bet ween May 1989 and April 1992, Tencer opened bank accounts
i n various banks across the country and deposited checks drawn on
hi s personal account at Fidelity Honestead and on the Allied dinic
account at Wiitney National Bank. On July 9, 1992, a little nore
than a week after federal agents had executed a search warrant at
Allied Adinic, Tencer faxed instructions to several of the regional
banks where he had accounts. He directed those banks to transm:t
his funds on deposit by mailing cashiers checks by Federal Express
to an Algiers, Louisiana, address at which Tencer neither worked
nor resided. On July 13, 1992, Tencer opened an account at

California Federal Bank in Las Vegas, Nevada, using sone of the
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cashiers checks; his initial deposit total ed $662,637.06. He told
enpl oyees at the Las Vegas bank that he was noving into the area
and needed cash to buy a business. He also directed banks that had
not yet mail ed cashiers checks to the Al giers address to wire funds
totaling $312,297.89 to the account at California Federal Bank
The next day, Tencer deposited an $89,832.10 cashiers check into
t he account and withdrew $9,900.% Later that day, Tencer arranged
to have the entire balance in the account--roughly $1, 055, 000--
delivered to himin cash at a l|ocal airport. Before the funds
coul d be picked up by a security conpany and delivered to Tencer,
a seizure warrant was executed on the California Federal account.

Tencer argues that the governnent has presented no evidence
t hat he sought to conceal the nature, source, ownership, or control
of the funds. He contends that when he opened the regional
accounts initially and later transferred those balances to the
California Federal account, he used his own nane and handled his
own transactions. No third parties were used, and a paper trai
clearly connected Tencer to both the regional and California
Federal accounts.

The governnent counters that the use of a false identity is
not essential to a noney | aundering conviction. It contends that
Tencer's request that funds be sent to an address at which he

nei t her worked nor resided, his use of a Las Vegas bank hundreds of

SWthdrawal s of nore than $10,000 in cash require the
conpletion of a Currency Transaction Report; according to a bank
official, withdrawals slightly bel ow the regul ated anobunt are not
unusual .
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mles away fromhis honme and busi ness to consolidate funds, and his
fal se statenents to bank enpl oyees about his plans to nove to the
area denonstrated his intent to conceal

W reject as overly narrow Tencer's view that 8§ 1956's
conceal nent elenent is satisfied only by an attenpt to di sguise the
defendant's identity. Several circuits, including this one, have
recogni zed that the governnent need not "prove with regard to any
single transaction that the defendant renoved all trace of his
i nvol venent with the noney or that the particular transaction

charged is itself highly unusual."” United States v. Wlley, 57

F.3d 1374, 1386 (5th GCr.), cert. denied, 116 S. C. 675 (1995);
see, e.g., United States v. Kinzler, 55 F. 3d 70, 73 (2d G r. 1995)

("8 1956(a)(1)(B)(i) does not require an attenpt to conceal the
identity of the defendant; a schene that conceals only the source
of the funds falls within the purview of the statute."); United

States v. Mnarite, 44 F.3d 1407, 1416 (9th GCr.) (holding that

def endants, by cashing ganbling chips in small quantities and at
different tinmes and places, showed intent to conceal even though

they made no intent to disguise their identities), cert. denied,

115 S. . 2610 (1995); United States v. Canpbell, 977 F. 2d 854,
857-58 (4th CGr. 1992) (upholding conviction where evidence of
conceal nent consisted of real estate agent's suspicion that
client's funds were derived from illegal activity coupled wth
under-the-table cash transfer of $60,000 cash down payment on

honme), cert. denied, 507 U.S. 938 (1993); United States v. Lovett,

964 F.2d 1029, 1034 n.3 (10th Cr.) ("To find that the noney
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| aundering statute is ainmed solely at those transacti ons desi gned
to conceal the identity of the participants to the transaction is
to ignore the broad | anguage of the statute."), cert. denied, 506
U S 857 (1992). Thus, the fact that Tencer did not seek to
conceal his identity while depositing funds in the California
Federal account does not require us to reverse his conviction on
t hese counts.

Tencer argues that this court's decision in United States v.

Dobbs, 63 F.3d 391 (5th Cr. 1995), supports reversal. |n Dobbs,

t he def endant deposited proceeds of bank fraud into his wi fe's bank
account, converted other proceeds into cashiers checks, and then
used t he account and checks for famly and busi ness expenses. This
Court found insufficient evidence to sustain the defendant's noney
| aundering convictions because the transactions were "open and
notorious"” and no third parties were used to nmake purchases or hide
his activity. Id. at 397; see also Wlley, 57 F.3d at 1388
(reversing conviction where only evidence of conceal nent was
transfer of noney from one account to another).

I n Dobbs, unlike today's case, the governnent produced no
evidence that the transactions were conducted to disguise the
relati onship between the defendant and the fraudul ent proceeds.
Dobbs, 63 F.3d at 398. Wher eas Dobbs openly used fraudulently
obtained funds to pay for business and famly expenses, Tencer
endeavored to consolidate illicit funds in acity that was hundreds
of mles from his hone and where |large cash transactions are

comonpl ace. He asked regional banks to wire funds to an address
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to which he had no connection. H's false statenents to bank
officials showed an intent to mnimze attention to the
transactions. Based on the evidence in the record, a jury could
infer that Tencer was attenpting to conceal the nature of the funds
and facilitate laundering of the proceeds of his fraudul ent
activities.

Tencer argues next that if his conviction on nmail fraud counts
2-10 are reversed, the noney |aundering convictions nust be
reversed as well because the governnent failed to prove "specified
unl awful activity." A review of the noney | aundering statute and
rel evant case |aw persuades us that Tencer's conviction under 8§
1956 will stand; the governnent has denonstrated that the funds
involved are proceeds of a "specified unlawful activity" as
statutorily defined.

Section 1956 requires that the financial transaction "in fact
i nvol ve[ d] the proceeds of specified unlawful activity." 18 U S. C
8§ 1956(a)(1) (enphasis added). "Specified unlawful activity," by
statute, includes any racketeering offense listed in 18 U S . C 8§
1961(1). 18 U.S.C. 8 1956(c)(7)(A). In turn, mail fraud, as set
forth in 8§ 1341, is one of the offenses listed in § 1961(1).

Tencer argues that the governnent did not establish that any
Blue Cross mailings occurred in furtherance of the schene to
defraud. W disagree. |In reversing the appellants' convictions on
counts 2-10, we concluded that the governnent established at trial
both the existence of a schenme to defraud Blue Cross and

appel l ants' use of nmails to execute that schene. Patients insured
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by Blue Cross testified that they never received treatnents for
which Blue Cross was billed, and a Blue Cross representative
testified that paynents for all clains were nailed to Allied. Mre
particularly, the governnent produced evidence that Allied
submitted roughly $362,000 in clains to Blue Cross that were
related to pati ents about whomtesti nony was gi ven. Those patients
testified that they received no treatnent in connection wth a
majority of the clains submtted on their behalf. Blue Cross then
transmtted checks in paynent of those clains through the mail to
Allied. W are unable to affirmthe mail fraud convictions as to
counts 2-10 because the evidence is insufficient to show that the
specific Blue Cross checks alleged in the indictnment--the mailings
on which those counts are based--were in paynent of fraudul ent
clainms and therefore used to execute the i nsurance fraud. However,
our reversal as to those counts does not disturb our conclusion
that the evidence denonstrated that Allied received nore than
$300, 000 through the mail fromBlue Cross in paynent of fraudul ent
clains. This adequately established mail fraud for purposes of the
nmoney | aundering counts.

Tencer contends that this court and ot hers have reversed noney
| aundering convictions where convictions as to the predicate

unlawful activity have been reversed. See United States v.

O Hagan, 92 F.3d 612, 628 (8th Cr. 1996), cert. granted on ot her
grounds, 117 S. C. 759 (1997); United States v. Brum ey, 79 F.3d

1430, 1442 (5th Cr.), reh'g en banc granted, 91 F. 3d 676 (5th Gr

1996). In O Hagan, the court first vacated securities fraud counts
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and then vacated mail fraud counts premsed in the indictnment on
acts that allegedly constituted securities fraud. O Hagan, 92 F. 3d
at 627. Because the court vacated all of the securities fraud and
mai | fraud counts, it found no unlawful activity on which to base
nmoney | aundering convictions. 1d. at 928. Simlarly, in Brun ey,
this court vacated a defendant's noney | aunderi ng convi cti ons where
the counts in the indictnent identified the "specified unlawf ul
activity" by cross-referencing wire fraud counts that had been
vacated. Brum ey, 79 F.3d at 1442.

In Tencer's case, the rel evant noney | aundering counts in the
indictment (counts 31-36) identified the funds at issue as
"proceeds of specified unlawful activity, that is, the know ng and
intentional commssion of mail fraud" under 18 U S.C. § 1341
These counts then incorporated by reference paragraphs in the
indictment describing the nature of the schene to defraud.
However, neither the paragraphs incorporated by reference nor the
| anguage in counts 31-36 define the predicate unlawful activity as
the mil fraud charged in counts 2-18. Because the noney
| aundering counts do not define "specified unlawful activity" in
terms of the mail fraud activities described in counts 2-18, this
court is not [imted to considering only those activities. Cf

United States v. Smth, 44 F. 3d 1259, 1264-65 (4th Cr.) (hol ding

that indictnent describing funds involved in transaction generally
as wire fraud proceeds was sufficient to define specified unlawf ul
activity at issue), cert. denied, 115 S. C. 1970 (1995).

Thus, Tencer's convictions on counts 31-36 will stand as | ong
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as the jury, viewing the evidence in the light nost favorable to
t he governnent, could infer that the six deposits by wire and cash
into the California Federal account "invol ved" mail fraud proceeds
for purposes of 8§ 1956(a)(1l). To do so, the governnment need not
prove that all of the noney involved in the transfers were proceeds
of mail fraud; it is sufficient if the governnent proves at | east
part of the noney represented such proceeds. See, e.g., United

States v. English, 92 F. 3d 909, 916 (9th Cr. 1996); United States

v. Cancelliere, 69 F.3d 1116, 1120 (11th G r. 1995); United States

v. Jackson, 935 F. 2d 832, 840 (7th Cr. 1991); cf. United States v.

Moore, 27 F.3d 969, 976 (4th Cr.), cert. denied, 115 S. C. 459
(1994) .

As noted above, the governnent presented evidence that from
May 1989 to April 1992, Tencer opened accounts in various banks
across the country and deposited checks drawn on his persona
account at Fidelity and on Allied s account at Witney National
Bank. Marcus Veazey, an FBlI agent, testified that the majority of
deposits into the Wi tney account were fromi nsurance conpani es and
that the specific checks in evidence were deposited into that
account as well. FromJuly 1989 through July 1992, $2,681, 205. 60
in insurance proceeds were deposited into the account. Agent
Veazey testified that nearly $452,000 was rel ated to patients who,
according to patient testinony, participated in the insurance
fraud; of that anmount, roughly $362,000 cane from Blue Cross
checks.

Veazey then testified as to the novenent of funds from the
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Wi t ney account. Checks witten on that account went to Allied s
operating account at Fidelity Honestead, Tencer's personal account
at Fidelity, and to several regional accounts. FromJuly 1989 to
sunmer 1992, $756, 066.20 from the Witney account was deposited
into Tencer's personal account at Fidelity. Veazey testified that
during this tinme period, Tencer deposited checks drawn on his
personal account into regional accounts as well. According to a
chart introduced by the FBI agent, Tencer deposited nearly $1.4
mllion in regional accounts during the three-year period. On July
13, 1992, he opened an account at California Federal and deposited
$662,637.06 in checks drawn on five of those accounts. He al so
directed four banks to wire funds totaling $312,297.89 to the
account. On July 14, Tencer deposited $89,832.10 in a check drawn
on one regional account. By establishing that fraudul ent proceeds
were initially deposited into the Whitney account and that Tencer
|ater transferred funds from that account into regional accounts
and, then, into the California Federal account, the governnent has
adequately established that the six transfers at issue "involved"
unl awf ul proceeds.

In sum while the governnent has not denonstrated what
specific Blue Cross checks included fraudulent proceeds, it did
establish that Blue Cross paid Allied approxi mately $362, 000 t hat
was directly related to patients who testified that Allied
submtted clains to Blue Cross on their behalf even though they
received little or no treatnment. The governnent then established

that the checks nmaking up the $362,000 were deposited in the
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Wi t ney account. Funds from the Witney account were |ater
deposited in Tencer's personal account, his regional accounts, and,
finally, in the California Federal account.

G ven this evidence and the vol unme and scope of the insurance
fraud, the jury was entitled to infer that nost of the $362, 000 was
in paynent for fraudulent clains. Furthernore, the jury could
infer that the six transactions underlying counts 31-36 involved
proceeds fromthis unlawful activity--specifically, mail fraud.

2.

The governnent cross-appeal s the district court's acquittal of
both Tencer and Lazar on one of the noney | aundering counts (count
37). That count charged a violation of 18 U S C. 8§ 1956 in
connection with Lazar's August 10, 1992 deposit of approximately
$60, 000 i n i nsurance checks into an Allied Cinic account with Dean
Wtter Reynolds. Lazar made the deposit at Dean Wtter's New
Ol eans office on the sane day Tencer opened the account in a Dean
Wtter office in southern California. Lazar directed the New
Ol eans branch to credit his deposit to the Allied account Tencer
opened with Dean Wtter in California. Sone of the nore than
$60, 000 in insurance checks Lazar deposited were in payment for
clains for patients who had not received the reported treatnent.

As di scussed above, to support a noney | aundering conviction,
t he governnment nust show that the defendant acted with an intent to
conceal . |In support of the conceal nent el enent, the governnent has
shown only that a deposit was nmade with a national brokerage firm

in New Ol eans to be credited to an existing account with the sane
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firmin California. W agree with the district court that although
a geographically distant financial transactionis a factor that can
be considered in support of the conceal nent elenent, it does not
al one establish intent to conceal.

W recognize that the timng of this transaction is
suspi cious: the deposit was nade shortly after the governnent
sei zed Tencer's funds in the Las Vegas account. But the governnent
provided no evidence that the transfer of the funds from New
Oleans to the existing California Dean Wtter account made the
account harder to find or that a depositor would believe such a
transfer would tend to conceal the funds. The district court
correctly acquitted both Tencer and Lazar on this count.

C.

Finally, Tencer contends that the evidence is insufficient to
support his conviction for conspiracy. To establish conspiracy
under 18 U.S.C. § 371, the governnent nust establish "(1) an
agreenent between two or nore persons, (2) to conmt a crine
against the United States, and (3) an overt act in furtherance of
the agreenent conmtted by one of the conspirators."” Krenning, 93
F.3d at 1262. Conspiracy may be proved through circunstanti al
evi dence, and the agreenent need not be formal or spoken. 1d. at
1264. Here, abundant evi dence presented at trial in support of the
mai | fraud and noney | aunderi ng counts set forth above denonstrated
the active participation of both appellants in the schene to
defraud and their cooperative efforts in ensuring its success.

This circunstantial evidence of agreenent, together wth evidence

22



of the appellants' active participation in the schene, is
sufficient to support appellants' convictions for conspiracy.

L1l Tencer argues next that the
district court's denial of his severance notion prevented himfrom
i ntroduci ng excul patory testinony by Lazar, who would testify only
in a separate trial. To support his notion, Tencer submtted
Lazar's affidavits, which stated that, to his knowl edge, Tencer did
not commt any of the acts underlying the charged of fenses.

This court has recognized that, as a general rule, persons
indicted together should be tried together, especially in a

conspiracy case, United States v. Neal, 27 F.3d 1035, 1045 (5th

Cr.), cert. denied, 115 S. C. 530 (1994), and that "'a district
court should grant a severance only if there is a serious risk that
ajoint trial would conprom se a specific trial right of one of the
def endants, or prevent the jury from making a reliable judgnent

about guilt.'" 1d. (quoting Zafiro v. United States, 506 U S. 534,

537 (1993)). To obtain a severance based on a codefendant's
excul patory testinony, a defendant nust initially denonstrate (1)
a bona fide need for the testinony; (2) the testinony's substance;
(3) its exculpatory nature and effect; and (4) the wllingness of

the codefendant to testify. United States v. Ramrez, 979 F.2d

1024, 1035 (5th Cir. 1992), cert. denied, 508 U S. 913 (1993).

Upon such a showi ng, a court nust consi der, anong ot her things, the
significance of thetestinony inrelation to the defendant's theory
of defense and the extent of prejudice caused by the absence of

such testinony. |d. This court reviews the denial of a notion to
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sever for abuse of discretion. United States v. Dillman, 15 F. 3d

384, 393 (5th Cir.), cert. denied, 115 S. Ct. 183 (1994).

The governnent contends that Tencer failed to neet his initial
burden because he did not establish the excul patory nature of
Lazar's proposed testinony. Lazar's affidavits assert generally
that Tencer did not conspire with Lazar to defraud insurance
carriers and, nore specifically, that he was not aware that Tencer
approved billing for unnecessary treatnents, paid patients to sign
names of friends and famly on sign-in sheets, or offered to pay
patients' health-insurance premuns in order to submt false
cl ai ns. Lazar further stated that he, not Tencer, initiated the
clinic practice of paying new patients a "referral fee" and paying
for patients' transportation costs. W agree with the governnent
that Lazar's proposed testinony as to Tencer's | ack of know edge of
the schene to defraud consists of conclusory allegations and

contains no specific facts that woul d exonerate him United States

v. Broussard, 80 F.3d 1025, 1037-38 (5th Cr.), cert. denied, 117

S. C. 264 (1996); see also United States v. DeSinbne, 660 F.2d

532, 540 (5th Gr. 1981) (upholding denial of severance where
affidavit "anmount[ed] to little nore than a bare, conclusory
assertion that he did not conspire with his co-defendants, nor they
wth hinml), cert. denied, 456 U S. 928 (1982). Tencer argues that
he did not know of fraudulent billing practices underlying the
of fenses charged and that Lazar's testinony woul d have cl eared him
of any involvenent. However, even if the jury had heard and

accepted Lazar's testinony that, to Lazar's know edge, Tencer knew
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nothing of billing errors and falsified sign-in sheets, such
testinony would have had little evidentiary value in |ight of the
abundant evidence of Tencer's role in generating fraudulent claim

forms and paying for patients' insurance. See United States v.

Jobe, 101 F.3d 1046, 1060 (5th G r. 1996). Mor eover, Lazar's
affidavits admt to no mail fraud or noney |aundering activities.
A codefendant's proposed testinony |acks credibility when it does
not contravene his own penal interests. See DeSinbne, 660 F.2d at
540; Dillman, 15 F.3d at 394. Wile Lazar acknow edged that he
paid referral fees and transportation costs to patients, he denies
know edge of the fraudulent billing from which the mail fraud
counts arose.

In sum Lazar's affidavits failed to set forth specific
exonerative facts from which the district court could have
concl uded that his testinony woul d have had an excul patory effect,
and Tencer has not denonstrated that he suffered specific and
conpelling prejudice by the denial of his severance notion.
Accordingly, the district court did not abuse its discretion in
denying Tencer's notion to sever.

| V.

Bot h Tencer and the governnent chall enge the district court's
forfeiture order. The jury returned a special forfeiture verdict
of $1,598, 645.18 and two vehicles allegedly involved in all of the
money | aundering counts. Because the court vacated counts 26-29

and count 37, it simlarly vacated the forfeiture verdict related
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to those counts.* O the remaini ng noney | aunderi ng counts (counts
31-36), a verdict of $1,055,395.71--representing the bal ance on
deposit in the California Federal account--was returned. The
district court reduced the forfeiture to $700,000. Tencer argues
that the forfeiture order nust be reversed inits entirety because
it includes proceeds from legitimate insurance clains. The
governnent responds that reversal 1is inappropriate and that,
instead, the jury verdict ordering forfeiture of the California
bank account shoul d be reinstated.

Forfeiture in this case was inposed pursuant to 18 U S. C. 8§
982(a) (1), a mandatory crimnal forfeiture provision stating:

The court, in inposing sentence on a person convicted of

an offense in violation of . . . Section 1956 . . . of
this title, shall order that the person forfeit to the
United States any property, real or personal, involved in

such of fense, or any property traceabl e to such property.
18 U.S.C. § 982(a)(1) (enphasis added). The governnent argues that
all of the funds in the California Federal account were forfeitable
because any |l egitimate funds i nvol ved and "facilitated" the of fense
by providing a cover for the tainted funds. This "facilitation
theory" rests largely on a passage in the legislative history of §
981,° § 982's civil counterpart: "[T]he term' property involved' is

intended to include the noney or other property being |aundered

“The governnment does not challenge this action.

°Section 981, like 8§ 982, uses the phrases "involved in" and
"traceable to." Relatively fewcases have interpreted 8§ 982; those
that have often rely on 8 981 case |l aw. See, e.g., United States v.
Voigt, 89 F.3d 1050, 1087 (3d Cir.), cert. denied, 117 S. C. 623
(1996); United States v. Swank Corp., 797 F. Supp. 497, 500 (E. D
Va. 1992) (both relying on 8§ 981 cases to interpret § 982
| anguage) .
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(the corpus), any comm ssions or fees paid to the |launderer, and
any property used to facilitate the |aundering offense.” United

States v. Al ©Mnies ($477,048.62) In Account 90-3617-3, 754 F.

Supp. 1467, 1473 (D. Hawaii 1991) (citing 134 Cong. Rec. S17365
(daily ed. Nov. 10, 1988) (enphasis added)). Facilitation occurs
when the property nmakes the prohibited conduct "less difficult or

nmore or less free fromobstruction or hindrance.”" United States v.

Schifferli, 895 F.2d 987, 990 (4th Cr. 1990) (defining termin
context of a drug forfeiture statute that expressly used the
"facilitating"” |anguage (internal citations omtted)).

Several district courts have upheld the forfeiture of the
entire bal ance of accounts containing both tainted and untainted
funds. There, courts have concluded that the comm ngling of crinme
proceeds and "cl ean" noney nekes noney |aundering less difficult
and may even be necessary to successful conpletion of the offense.
Such unt ai nted funds have therefore been found to be "invol ved" for

purposes of the forfeiture statute. See United States v. Contents

of Account Nunbers 208-06070 and 208-06068-1-2, 847 F. Supp. 329,

335 (S.D.N. Y. 1994); United States v. Certain Accounts, Together

with AIl Mnies on Deposit Therein, 795 F. Supp. 391, 396-97 (S. D

Fla. 1992); United States v. Certain Funds on Deposit in Account

No. 01-0-71417, 769 F. Supp. 80, 84-85 (E.D.N Y. 1991). The

district court here adopted the facilitation theory and instructed
the jury that "property involved" in the noney | aundering offense
i ncluded "any property used to facilitate the | aundering of fense."

Appel l ants argue that this instruction was incorrect and rely
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on a Seventh Circuit decision. In United States v. $448, 342. 85,

969 F.2d 474 (7th Cr. 1992), the court refused to extend § 981's
reach beyond "property used in or traceable to" the crimnal
of fense. There, the governnent sought forfeiture of funds invol ved
in a fraudulent sales schene that were pooled with allegedly
untai nted funds and argued that the bal ances of seized accounts
were forfeitable regardless of whether all of the funds were
traceable to "specified unlawful activity." 1d. at 476. The court
rejected this argunent and reasoned that sinply conm ngling tainted
funds with legitimte funds did not make an entire account subject
to forfeiture. 1d. at 476. The Seventh Circuit then affirned the
forfeiture of all the funds in the seized accounts because the
summary judgnent evidence revealed that the crimnal proceeds
"vastly exceed[ed] the suns on deposit at the tinme of the seizure."
Id. at 477.

We agree with the Seventh Circuit that nerely pooling tainted
and untainted funds in an account does not, wthout nore, render
t hat account subject to forfeiture. Nevert hel ess, we do not read

$448, 382. 85 as inconsistent with the facilitation theory as applied

by many district courts.® W find the reasoning of the Southern
District of New York persuasive. That court noted:

[L]imting the forfeiture of funds wunder these
circunstances to the proceeds of the initial fraudul ent
activity would effectively underm ne the purpose of the
forfeiture statute. Crimnal activity such as noney

As the Seventh Circuit acknow edged, "nobney need not be
derived fromcrine to be 'involved init; perhaps a particular sum
is used as the bankroll facilitating the fraud." $448,382.85, 969
F.2d at 476 (enphasis added).
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| aundering largely depends upon the use of legitinmate
nmonies to advance or facilitate the schene. It is
precisely the commngling of tainted funds wth
legitimate noney that facilitates the |aundering and
enables it to continue.

Contents of Account Nunbers 208-06070 and 208-06068-1-2, 847 F.

Supp. at 334-35 (quoting Certain Funds on Deposit in Account No.

01-0-71417, 769 F. Supp. at 84-85). The court held that forfeiture
of legitimate and illegitimate funds comm ngled in accounts was
proper as long as the governnent denonstrated that the defendant
had pooled the funds to disguise the nature and source of his

scheme. Contents of Account Nunbers 208-06070 and 208-06068-1-2,

847 F. Supp. at 335. QG her courts have simlarly required the
governnent to denonstrate a substantial nexus between the noney

| aundering offense and the legitimte funds. See Marine M dl and

Bank v. United States, No. 93 Cv. 0207, 1993 W 158542 at * 7-8

(S.D.NY. My 11, 1993) (refusing to apply facilitation theory
where legitimate funds in account had nerely an "incidental or
fortuitous" connection to illegal activity), aff'd in part,

remanded in part, 11 F.3d 1119 (2d Cr. 1993); Certain Accounts

with All Mnies on Deposit Therein, 795 F. Supp. at 394 (hol ding

that funds derived fromlegitinmate sources are forfeitable if used
to effectuate noney | aundering but refusing to allow forfeiture of
funds in indirect accounts where evidence showed only that checks

were witten agai nst suspect account); cf. United States v. Voiagt,

89 F.3d 1050, 1087 (3d Cr.) (noting that governnent nust prove
that property seized under 8 982(a)(1l) has "sone nexus to the

property "involved in'" the noney |aundering offense" (enphasis in
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original), cert. denied, 117 S. C. 623 (1996).

In this case, the noney |aundering counts arose from six
transfers of funds by wre and check from various accounts
t hroughout the country into one account in Tencer's nane at
California Federal. All  of the funds--both legitimte and
illegitimte--were quickly noved into the account within a few days
in order to conceal the nature and source of the mil fraud
proceeds. Faced with such evidence, the jury was entitled to infer
that all of the funds in the account were "involved in" the noney
| aundering and subject to forfeiture pursuant to 8§ 982. Because
sufficient evidence supports the jury verdict, the district court
was bound by the mandatory provisions of 8 982 and erred in
reducing the forfeiture.’

V.

In its judgnent, the district court ordered Tencer to pay a
conbi ned total of $451,969.60 in restitution to Blue Cross, Muil
Handl ers, and NALC. Tencer's final contention is that the district
court |l acked sufficient factual basis for its restitution order.
Specifically, Tencer challenges the restitution order's inclusion
of clains paid on behalf of Darryl Smth, his wife, and his
daughter as to which, he says, there was no evidence of fraud. He

further challenges the court's use of the entire anount of clains

Tencer also argues that forfeiture of all of the funds
violated the Ei ghth Amendnent's Excessive Fines Cause, but he
provi des no persuasive analysis to support his argunent. G ven the
extensive nature of the crimnal activity in this case over a
three-year tinme span and the | arge sum of noney derived fromthat
activity, we conclude that the forfeiture does not represent an
excessive fine under the Ei ghth Amendnent.
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filed on behalf of patients about whom evidence of fraud was

presented; he contends this is excessive because sone of these

patients testified that they had received mninmal treatnent.
Restitution, a crimnal penalty, is reviewed de novo. United

States v. Hayes, 32 F.3d 171, 172 (5th Cr. 1994). An order of

restitution nust be limted to |losses caused by the specific

conduct underlying the offense of conviction. United States V.

Chaney, 964 F.2d 437, 452 (5th Cr. 1992). As established above,
we found that the testinony of Jerry Kelley, a coworker of Darryl
Smth, sufficiently supported a jury finding that the claimforns
submtted in connection with Smth were fraudul ent. Mor eover,
whil e sone patients did testify that they received treatnent, no
patient testified that the cursory treatnent they received was
beneficial or designed to inprove their health. G ven the evidence
of ranpant fraud and patient testinony that nost of the clains
submtted on their behalf were conpletely basel ess, we conclude
that the district court's restitution award is proper. Cf. United

States v. Seligsohn, 981 F.2d 1418, 1421 (3d Cr. 1992) (upholding

i nsurance fraud award for fraudulent clains even though sone of
defendant's cl ai ns were | egi ti mat e where def endant' s own fraudul ent
conduct prevented victi mfromdi stingui shing between | egitimate and
fraudul ent paynents).
VI,
The governnent cross-appeals on two sentencing iSsues;
specifically, it contends that the district court erred (1) in

refusing to enhance appellants' sentence pursuant to the
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obstruction of justice provision of the federal sentencing
guidelines and (2) in determ ning the "val ue of funds" | aundered in
order to set Tencer's base offense level. W reviewthe district
court's findings of facts for clear error and its application of

the Sentencing Guidelines de novo. United States v. Dean, 59 F. 3d

1479, 1494 (5th G r. 1995), cert. denied, 116 S. C. 794 (1996).
A

At the appellants' sentencing hearings, the governnent argued
that evidence in the record supported a two-level sentence
enhancenent under 8 3Cl.1 of the federal sentencing guidelines.?
I n addi ti on, such an enhancenent was recommended by t he presentence
i nvestigation report. Wth one exception, the district court, in
refusing to allow the obstruction of justice enhancenent for both
Tencer and Lazar, satisfactorily explained her reasoni ng. However,
t he governnent pointed specifically to trial testinony that after
a federal search warrant was executed on the clinic and Tencer's
home and a grand jury subpoena was served on Lazar for clinic
records, Lazar and anot her nman® visited a Carencro storage facility
that Lazar had rented earlier under a fal se nane and renoved clinic

records stored there. According to the storage facility nmanager,

8Section 3Cl.1, the Sentencing Guidelines' obstruction of
justice provision, states:
If the defendant willfully obstructed or inpeded, or
attenpted to obstruct or inpede, the adm nistration of
justice during the investigation, prosecution, or
sentencing of the instant offense, increase the offense
I evel by 2 levels.
U.S. Sentencing Quidelines Manual § 3Cl.1 (1995).

There was sone dispute at trial as to whether the man
acconpanyi ng Lazar was Tencer.
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sone of those records were discarded in a dunpster. |f the court
credited this testinony, we see no apparent reason why the
appel I ants' conduct shoul d not warrant enhancenent. W remand this
i ssue for reconsideration by the district court.
B

We reject the governnent's contention that the district court
i nproperly cal cul ated the "val ue of funds" | aundered for sentencing
pur poses. This court reviews the district court's valuation of
funds under the noney |aundering provision of the Sentencing

Quidelines for clear error. United States v. Tansley, 986 F.2d

880, 884 (5th Cir. 1993).

Under 8§ 2S1.1 of the guidelines, a defendant's offense |evel
is increased for sentencing purposes according to the value of
funds i nvol ved. Here, the district court reversed for insufficient
evi dence counts amounting to roughly $500, 000--one-third--of the

approxi mat el y $1, 500, 000 conmi ngl ed funds invol ved in the original

money | aundering counts. It then concluded that, for sentencing
purposes, it should reduce the value of ill-gotten gains | aundered-
-roughly $452, 000--by one-third as well. Based on this reasoning,

t he court placed a val ue of $285,000 on t he funds | aundered. Under
this cal culation, Tencer was subjected to a two-1level increase to
his offense |evel under 8 2S1.1(b)(2)(C), rather than the three-
| evel increase warranted under 8§ 2S1.1(b)(2)(D) when the val ue of
funds is more than $350,000. G ven the broad discretion accorded
to sentencing judges on determ ning val ue, we cannot say that the

court clearly erred in its determ nation
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VI,

In sum we affirmthe conviction of both Tencer and Lazar on
all counts except counts 2-10; we reverse those counts because the
evidence is insufficient to support the conviction. W also affirm
the district court's restitution order. However, we vacate the
court's forfeiture award, and for reasons stated above, direct the
district court toreinstate the jury's forfeiture award related to
counts 31-36.

Because of our reversal of counts 2-10 for both defendants,
the case nust be remanded for resentencing. At resentencing, the
district court should also reconsider its refusal to enhance
appel l ants' sentences for obstruction of justice consistent with
our discussion of this issue.

Accordi ngly, the judgnent of the district court is AFFIRMVED i n
part; REVERSED in part; and REMANDED for further proceedings

consistent with this opinion.
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