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Before H G3d NBOTHAM EM LIO M GARZA and DeMOSS, Circuit Judges.

EMLIOM GARZA, Crcuit Judge:

Fifteen years ago, defendant Arthur J. G@Gllagher & Co.
("Gl l agher"), an insurance broker, presented a proposed i nsurance
coverage plan to The Society of the Roman Catholic Church of the
Di ocese of Lafayette, Inc. and the Di ocese of Lake Charles, Inc.
("the Diocese"), under which, it represented, the D ocese woul d not
be liable for any |osses above $400,000 each policy year. The
Di ocese agreed to the plan. Later, the Di ocese faced nunerous
clains fromboys who were nol ested by pedophilic D ocese priests as
well as clains fromthe boys' parents. These clains resulted in
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mllions of dollars of |osses for the first two years of the plan,
1981-82 and 1982-83. Unfortunately for the D ocese, though, there
was a gap in the plan's excess coverage that resulted in sone
$4,500,000 in uninsured | osses. The Di ocese sued Gallagher to
recover this anount, alleging that Gallagher had expressly
warranted that the Diocese was fully insured above the $400, 000
| oss fund each policy year, and had breached a contract with the
Di ocese to provide full insurance over the |l oss fund. The district
court granted summary judgnent for the D ocese against (all agher
for the $4,500,000 plus interest. Gallagher appeals. W determ ne
that the district court correctly granted sunmary judgnment to the
Di ocese agai nst Gal | agher for breach of contract wwth regard to t he
first year of the plan, but erred in granting summary judgnent for
breach of contract with regard to the second year.

Meanwhi | e, Preferred R sk I nsurance Co. ("Preferred R sk") and
Paci fic Enployers Insurance Co. ("PEIC') had settled with two of
the nolested boys for about $1,532, 000. Under its three-year
primary policy, Preferred Ri sk paid $1, 000,000 of this anpbunt—ts
policy had alimt of $500, 000 per occurrence (which, in this case,
meant per nol ested boy) for the three years—and PEIC, as the excess
carrier, had to pay the rest. However, the Preferred R sk policy
was nonstandard. A standard three-year insurance policy would have
been annual i zed and provided a policy limt of $1,500,000 for each
boy (i.e., the $500,000 policy limt per occurrence woul d have been
"refreshed" each year)-—-whi ch woul d have neant that PEIC woul d have

escaped payi ng any of the $1,532,000 settlenent. Not surprisingly,



PEIC sued third-party defendant Louisiana Conpanies, I nc.
("LACCs"), an insurance agent to the Diocese, for $532,000,
al l eging that LACCS had negligently m srepresented (1) the date of
expiration of the Preferred R sk policy, (2) the scope of the
coverage of this policy, and (3) that this policy was standard.
After a bench trial, the district court agreed with PEIC and
granted final judgnment to PEIC against LACOS for $532,000 plus
interest. LACCS appeals. We find that the district court did not
err in granting final judgnent for PEIC agai nst LACCS.

Also in its final judgnent, the district court equitably
subrogated to Gallagher the D ocese's rights against its excess
carriers. Defendant Interstate Fire & Casualty Co. ("Interstate"),
one of the excess carriers, challenges this ruling on the grounds
that Louisiana does not permt equitable subrogation. We agree
with Interstate.

In deciding this appeal, we wll first examne the
Gal | agher/ Di ocese dispute, then the Preferred Ri sk/PEIC conflict,
and lastly Interstate's argunent about equitable subrogation.

I

W review a district court's grant of summary judgnent de
novo. New York Life Ins. Co. v. The Travelers Ins. Co., 92 F.3d
336, 338 (5th Cr.1996). |In doing so, we enploy the sane criteria
as the district court, and construe all facts and i nferences in the
Iight nost favorable to the nonnoving party. LeJdeune v. Shell GOl
Co., 950 F.2d 267, 268 (5th Cr.1992). Summary judgnent is

appropriate where the noving party establishes that "there is no



genui ne issue of material fact and that [it] is entitled to a
judgnent as a matter of law" FED. R CIV. P. 56(c). The noving
party nust show that if the evidentiary material of record were
reduced to adm ssible evidence in court, it would be insufficient
to permt the nonnoving party to carry its burden of proof.
Celotex v. Catrett, 477 U S. 317, 327, 106 S.C. 2548, 2554, 91
L. Ed. 2d 265 (1986).

Once the noving party has carried its burden under Rule 56,
"its opponent nust do nore than sinply show that there is sone
met aphysi cal doubt as to the material facts." Matsushita Electric
I ndustrial Co., Ltd. v. Zenith Radio Corp., 475 U. S. 574, 586, 106
S.Ct. 1348, 1356, 89 L.Ed.2d 538 (1986) (citations onitted). The
opposing party nust set forth specific facts showing a genuine
issue for trial and may not rest upon the nere allegations or
denials of its pleadings. FED. R dV. P. 56(e); Ander son v.
Li berty Lobby, Inc., 477 U S. 242, 249, 106 S.C. 2505, 2511, 91
L. Ed. 2d 202 (1986).

I

In late 1980, the Di ocese decided to save noney by opting for
a partial self-insurance plan, rather than a traditiona
full-coverage plan. It fornmed a task force to look into this idea.
In 1981, Gallagher net with the task force and offered the D ocese
the so-called Bishop's Program ("the plan"). Under this plan, the
Di ocese would establish a loss fund each policy year. I f an
"occurrence" happened under the plan (i.e., if an event triggered

pl an coverage), the Di ocese would pay up to $100, 000 fromthis fund



for the loss resulting fromthe occurrence. The Di ocese would only
have to use noney from the fund to pay for occurrence |osses.
Excess insurance carriers would be responsible for (1) any anounts
owed above the $100, 000 the Di ocese had to pay for each occurrence
|l oss and (2) any anobunts owed after the fund was exhausted. I n
short, the plan expressly warrants that the D ocese would be fully
insured for all |osses above the |oss fund.?

Gal | agher and the D ocese agreed to the original plan as
proposed, except that they increased the D ocese's "deductible"
from $50,000 to $100,000 and the anount of the loss fund from
$375, 000 to $400, 000.

Unfortunately, the plan operated differently than Gall agher

had represented at the neeting. If the Diocese exhausted the

Specifically, the plan states that

[a]t no time will the Bishops be exposing the
Di ocese to unlimted self-insurance.... If the
Loss Fund is exhausted, the Di oceses [sic] becones
fully insured and | osses are paid as they would be
under a conventional insurance program... The
plan is designed so that no single |loss can use up
the Loss Fund. The Dioceses would pay only the
first $50,000 [changed to $100, 000] of each |oss,
over which there will be full insurance coverage.

The plan al so notes:
Loss Fund—$375, 000 [ changed to $400, 000]

This fund represents the maxi nrum | oss paynents the
di ocese woul d be exposed to in the com ng year.

Stop Loss —

No | oss in excess of $50,000 [changed to $100, 000]
(Conbi ned Perils) wll be charged to the Loss Fund;
therefore, one catastrophe claimcould not w pe out
the entire fund.



$400, 000 |l oss fund, a Lloyd's excess insurance package provi ded as
much as $100, 000 of coverage per occurrence, up to an aggregate of
$450,000 (the parties refer to this layer of coverage as "the
excess aggregate"). After that, a $5,000,000 Interstate excess
policy covered additional | osses fromoccurrences.? The Interstate
policy, however, did not "drop down" to pick up | osses exceeding
$100, 000 per occurrence once the Lloyd' s package had reached its
aggregate limt of $450,000. Assune, for exanple, that the D ocese
faced fifty occurrences resulting in | osses of $100,000 each. |If
so, the Diocese would not only pay out the $400,000 in the |oss
fund, but also $50,000 for the ninth occurrence and $100, 000 for

each of occurrences ten through fifty (a total of $4, 550, 000).

The record i ncl udes a nunber of docunents indicating that, at
the nmeeting, Gallagher did not informthe D ocese about the excess
aggregate or that the D ocese would not be fully insured once the
excess aggregate was exhausted. These docunents were witten by

Ben Schull, Gallagher sales representative, to Tom O Connell,

Gal | agher sal es nmanager. The docunents include the follow ng

statenents regarding the plan:

M "You have reviewed the initial proposal and have seen that there
are nultiple references to totally insured once you have
exceed the | oss fund, and you have al so seen that there is no
mention of any excess aggregate."”

M "All parties stated that they voted for the bishop's program
because there was total insurance after the loss fund was

exceeded. "

M "[ The D oceses'] understandi ng was that as soon as they exceeded

2There were al so other layers, but they are not relevant in
this case.



the loss fund, they were totally insured.”

M "The only nention of the $450,000 excess aggregate is on the
prem um page and is unintelligible to the unknow ng client.
Qur worst fears are realized:

1. The original programwas oversold inthe witten proposal and in
ver bal presentation.”

M "How do we respond to the fully insured m srepresentation?"3
Besi des these docunents, there was also relevant deposition
testinony regarding the plan. The nmenbers of the D ocese task
force all testified that, at the tine the D ocese entered into the
pl an, they believed that the D ocese would be fully insured under
the plan after the exhaustion of the loss fund. Moreover, Janes
Hel oui n, who worked for a Gallagher affiliate and who acconpani ed
Cerald Lillis (Schull's predecessor as sales representative) to the
meeting at which Lillis explained the plan, testified that he | eft
the neeting with the sane i npression. The task nenbers and Hel ouin
also testified that they did not remenber any nention of a $450, 000
excess aggregate at the neeting. Even Lillis conceded in his

deposition that he could not renenber whether he referred to any

These statenents are (1) offered against a party and (2) are
by the party's agents or servants concerning a matter within the
scope of the agency or enpl oynent and nmade during the existence of
the relationship. Thus, the statenents are nonhearsay, and
adm ssi bl e agai nst Gal |l agher under Rule 801(d)(2) of the Federal
Rul es of Evi dence.

In determning the statenents' adm ssibility, the fact
that Schull nmay have had no "personal know edge" of the actual
negoti ations over the contract or its final execution is
irrelevant. See State FarmMiut. Auto. Ins. Co. v. Porter, 186
F.2d 834, 842 (9th Cr.1951) ("The rule is that persona
know edge of the person nmaking an adm ssionis immaterial.");
4 JOiN HENRY WGVORE, WGVORE ON EViDENCE, 8 1053, at 16 (noting
t hat personal know edge is not required for adm ssions).
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excess aggregate. Certainly, thereis nothing in the witten plan
itself regarding such an aggregate.

According to Gallagher's witten proposal, the plan was to
have a three-year term wth adjustnents for the second and third
annual periods to premuns, the service fee, and the |oss fund.
After the parties had agreed to the plan and about two nonths
before it becane effective on Septenmber 1, 1981, Lillis brought
Janes R diver, one of the task force nenbers, binders providing
details about the various insurance policies underlying the plan.
Shortly after he received the binders, Aiver forwarded copies of
themto another task force nenber, Harry Wagner. The bi nders nake
an oblique reference to the excess aggregate. One sheet, for
i nstance, notes the following after the words "Anmount or Limt":

$400, 000 Each and Every Loss and/or Cccurrence

$450, 000 I n the Aggregate annually in respect of the Assured's
Ret ent i on.

EXCESS OF:
$100, 000 Each and Every Loss and/or Cccurrence

$400,000 In the Aggregare [sic] annually in respect of the
Assured' s Retention.

This sheet is dated June 22, 1981 and states that the insurance
policy runs fromJuly 1, 1981 to October 1, 1982.

During the first six nonths of the plan, the D ocese suffered
from a rash of nysterious arson fires. Lillis and O Connell
testified that they spoke to two task force nenbers, Harry Benefi el
and H A Larroque, about howliability fromthe fires m ght exhaust

the | oss fund and about how the Diocese m ght need a second | ayer



of excess aggregate insurance. Lillis and certain task force
menbers also stated that the D ocese was concerned that its
insurers mght not renew the plan policies on July 1, 1982. I n
addition, Wagner testified that around the tinme of the fires, he
realized that the Di ocese m ght face insurance liability exceeding
the amount of the |oss fund. Apparently, as a result of these
concerns, in March 1982 the Diocese agreed to create a separate
| oss fund of $200,000 (in addition to the existing $400,000 | oss
fund) and al so made an additi onal prem um paynent. The additional
$200, 000 | oss fund remained in effect fromApril 1, 1982 to July 1,
1982. Confirmng this change, Gall agher executed an endorsenent,
dat ed August 19, 1982 and effective April 1, 1982, which reads that
"[1]t 1s hereby noted and agreed that the aggregate sum insured
hereon in respect of the first period of insurance, fromJuly 1,
1981 to July 1, 1982, is anended...." The endorsenent then refers
to an excess aggregate of $400,000 and notes the creation of the
$200, 000 |l oss fund. The endorsenent also states that "ALL OTHER
TERMS AND CONDI TI ONS REMAI N UNCHANGED. "

Sonetine before July 1, 1982 (the one-year anni versary date of
the effective date of the plan), Gallagher presented the D ocese
wth a renewal proposal. This renewal proposal differed fromthe
original plan in two main ways. First, unlike the original
proposal, the renewal proposal was not acconpanied with witten
explanatory material assuring the D ocese that it was "fully
i nsured" over the loss fund. Second, the renewal proposal

menti oned the excess aggregate, though it did not illustrate how



the excess aggregate worked. The proposal sinply noted:
"LI oyd' s—Excess Package ... $450, 000 Aggregate excess Loss Fund."
Wiile the renewal proposal suggested a $400,000 |oss fund, just
i ke the contract covering the first year of the plan, the parties
ended up agreeing to a $475,000 | oss fund; however, the parties
al so retai ned a $450, 000 excess aggregate. Gall agher then executed
an endorsenent, dated August 19, 1982 and effective July 1, 1982,
noting that the parties agreed to these anounts and that "ALL OTHER
TERMS AND CONDI TI ONS REMAI N UNCHANGED. "

Around July 26, 1982, Lillis sent a letter to Benefiel
expl ai ni ng how t he $450, 000 excess aggregate affected the two | oss
funds that existed fromApril 1, 1982 to July 1, 1982. As Lillis
stated, "The Ll oyd's of London policy provides a $450, 000 aggr egat e
limt that will apply over these two loss funds. To clarify, this
aggregate limt applies up to $450,000 in total and does not apply
separately and distinctly to each of the | oss funds. Any residua
over the first nine nonth period of the $450, 000 aggregate limt
woul d apply to the second fund." However, Lillis did not attenpt
to show how the Lloyd' s excess aggregate interacted with the
I nterstate excess policy.

Before July 1, 1983, Gallagher gave the D ocese a renewal
proposal simlar to that of the previous year. Thi s proposal
suggest ed a $400, 000 | oss fund and $450, 000 excess aggregate. The
successor to Gal | agher then executed an endorsenent, dated July 19,
1983 and effective July 1, 1983, noting that the parties agreed to
a |l oss fund of $475, 000 and an excess aggregate of $450,000. Al so,
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"all other terns and conditions remai n unchanged."

Before July 1, 1984, llagher furnished the Diocese with a
renewal proposal that, for the first tinme, actually expl ai ned how
t he excess aggregate worked and explicitly stated that the D ocese
was not fully insured above the | oss fund. The renewal proposal,
under the subheadi ng "operation of the plan,"” declares that "I F THE
[ LOSS] FUND | S EXHAUSTED, THE DI OCESAN [ SI C] BECOVES FULLY | NSURED
UP TO THE LEVEL OF THE EXCESS AGGREGATE COVERAGE SELECTED." The
renewal proposal then notes that "[i]n the event the |loss fund
amount of $550, 000 i s exhausted, the London Package policy provides
an additional limt of $450,000 to pay |osses up to the $100, 000
stop-loss Iimt. |If this aggregate |loss fund protection limt is
exhausted, then the diocese would be required to pay losses up to
$100, 000 for each occurrence thereafter.”

Wi | e t he pl an extended t hrough 1984, only the first two years
of the plan, 1981-82 and 1982-83, are at issue in this appeal
During these two years, there were dozens and dozens of occurrences
of nol estation of boys. After various nolested boys and their
parents began filing suits in 1984 agai nst the D ocese, paynents to
t hese individuals quickly exhausted the Diocese's $400,000 |oss
fund, the $200,000 | oss fund, and the Lloyd' s package aggregate of
$450, 000. A portion of the $5,000, 000 I nterstate coverage was al so
used. However, at |east forty-five occurrence losses fell in the
gap between the LI oyd' s package aggregate and the Interstate policy
(i.e., arose in the first year after the $400,000 |oss fund had

been exhausted and $450, 000 excess aggregate had been reached or
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arose in the second year after the $600,000 |oss funds had been
exhausted and the $450,000 excess aggregate had been reached);
this amounted to about $4, 500, 000 of uninsured | osses. Obviously,
the Di ocese had not been fully insured for all |osses above the
| oss fund.
A

The Diocese argues that the |l aw of the case bars Gl l agher
from arguing that Gallagher did not expressly warrant that the
Di ocese was fully insured. Specifically, the Diocese points to
this court's previous decisioninthis matter in The Society of the
Roman Cat hol i ¢ Church of the Di ocese of Lafayette and Lake Charl es,

Inc. v. Interstate Fire & Casualty Co., 26 F.3d 1359 (5th Cr.1994)

("Society I "). In that opinion, we ruled that:
The Di ocese argues that Gall agher warranted a specific result
when it told the Diocese: "If the [Loss] Fund is exhausted,
the Diocese[ ] becones fully insured.” Following [the] |ead

[ of Roger v. Dufrene, 613 So.2d 947 (La.1993) ], the issue is
whet her Gal | agher specifically warranted the anount of the

Di ocese' s coverage, and we conclude that it did. |ndeed, we
find it difficult to see how Gall agher could have been nore
speci fic. The Diocese's claim is contractual because

Gal | agher specifically stated that the |loss fund capped the
EL??ese's potential yearly exposure, which it certainly did
Society |, 26 F.3d at 1367.

The law of the case doctrine was developed to "maintain
consi stency and avoi d [needl ess] reconsideration of matters once
deci ded during the course of a single lawsuit." Royal Ins. Co. of
Am v. Qinn-L Capital Corp., 3 F.3d 877, 881 (5th G r.1993)
(citation omtted), cert. denied, 511 U S. 1032, 114 S. C. 1541,

128 L. Ed. 2d 193 (1994). Under this doctrine, we will foll ow one of

12



our prior decisions wthout reexam nation in a subsequent appeal
unless the evidence in a subsequent trial was substantially
different, controlling authority has since nmade a contrary deci sion
of the | aw applicable to such issues, or the decision was clearly
erroneous and woul d work mani fest injustice. |d.

The | anguage in the Society | opinion quoted above i s somewhat
i nprecise. First, the issue of whether the D ocese's cl ai magai nst
Gal | agher is contractual or delictual is a largely factual one—t
hi nges on a question of fact: did the insured' s agent or broker
expressly warrant a specific result? Roger, 613 So.2d at 949. The
Di ocese was appealing the district court's grant of sunmary
judgnent to Gallagher. Thus, what the panel really neant in the
text quoted above was that there was a genuine dispute of materi al
fact over whether the Di ocese's claimis contractual; and, so, the
panel sinply held that the D ocese's claimwas not delictual as a
matter of law and thus the district court wongly granted Gl | agher
summary judgnent (and this is the nost the panel could have held).
To that extent the panel's statenent was pure dicta. Gal | agher
pointed out in a notion for rehearing to the panel that the
| anguage quot ed above coul d be erroneously interpreted as a factual
finding, but, alas, the panel did not alter its opinion. However,
the fact that the panel did not correct the quoted | anguage does
not mean that dicta sonehow becones the | aw of the case.

Significantly, after the Society | panel remanded the case,
the district court granted the Diocese summary judgnent on the

basis that the D ocese's claimagainst Gal |l agher was contractual .
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This time around, the summary judgnent burden was on the Diocese,
rather than Gall agher. Moreover, the district court considered
additional evidence in granting the D ocese sunmary judgnent,
evidence that it did not have the opportunity to consider when it
erroneously granted Gall agher summary judgnent on the sane issue.
The Di ocese even enphasizes this point inits brief: "On renmand,
the trial court was presented with even stronger evidence than
before on the issue of Gallagher's liability."

This court will not apply the law of the case to factual
determnations if there is a different standard of review in the
two appeals. See Royal, 3 F.3d at 881 (holding that "[b] ecause the
standard of review for factual determ nations on direct appeal is
hi gher than the standard applied during an interl ocutory appeal of
a prelimnary injunction, the interlocutory appeal normally wll
not establish | aw of the case on factual matters”). This court has
al so held that the | aw of the case does not apply where the first
appellate ruling transpired before the parties had the opportunity
to present all their evidence to the district court. See Enlow v.
Ti shom ngo County, Mssissippi, 45 F.3d 885, 888 n. 8 (5th
Cir.1995) (holding that, under |aw of the case, appellate decision
that material factual 1issues precluded summary judgnment on
plaintiff's clainms did not preclude district court from later
granting defendants' notion for a directed verdict because, by
then, the parties had presented all of their evidence).

Gven this authority, the law of the case would not apply

here. There is a different standard of review in Society | and
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this appeal. In Society |, the summary judgnment burden was on
Gal | agher; this court, for instance, construed the facts in favor
of the Diocese. Now, in this appeal, the sunmary judgnment burden
is on the Diocese. Moreover, the parties presented additiona
evidence in the district court after Society |I. Thus, now, thereis
a different record on appeal.

Therefore, the law of the case does not bar Gallagher from
contending that there is a triable issue over whether it expressly
warranted that the Di ocese was fully insured. Accordingly, we wll
next consider Gallagher's argunent to that effect.

B

Gal l agher nmaintains that there is a genuine dispute of
material fact over whether it expressly warranted that the D ocese
woul d be fully insured for all |osses above the |loss fund. |If it
is correct, a jury question exists whether the Diocese's claimis
contractual or delictual. |[If the claimis contractual, then the
Di ocese had a ten-year prescriptive period in which to file its
action. If the claimis delictual, it had a one-year prescriptive
period. The Diocese filed this action several years after it knew
or should have known of Gallagher's alleged negligent acts, that
is, several years after the one-year prescriptive period began to
run.

Gal | agher first asserts that there can only be an express
warranty if there is a contract. In this regard, it contends that
there is material evidence that the plan was not a contract and

that the Diocese knew of the excess aggregate limt before the
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second year of the plan. Second, Gallagher avers that a vice of
consent prevented the plan from becom ng a contract.

Clearly, there can only be an express warranty for purpose of
determ ning whether the Diocese's claimis contractual if that
express warranty was part of sone sort of contract. See Harrison
v. Core, 660 So.2d 563, 568 (La.App.) (suggesting that, under
Roger, the ten-year prescriptive period applies only if the

plaintiff's «claim is grounded in a special obl i gation
contractually assuned by the obligor"), wit denied, 664 So.2d 426
(La.1995). In other words, at a mninmum there nust be no genuine
di spute of material fact that there was a contract that contained
the express warranty. At the time of the events in dispute, a
contract was an agreenent, in which one person obligates hinself to
another, to give, to do or permt, or not to do sonething, express
or inplied by the agreenent.? Julius Cohen Jeweler, Inc. wv.
Succession Junonville, 506 So.2d 535, 538 (La. App.) (applying pre-
1984 law), wit denied, 511 So.2d 1155 (La.1987). The G vil Code
required four elenents for a valid contract: (1) the parties nust
have the capacity to contract; (2) the parties' nmutual consent
must be freely given; (3) there nmust be a certain object for the
contract; and (4) the contract nust have a |lawful purpose. Id.

Gal | agher contends that triable issues exist on the second and

third el enents here—the exi stence of consent and a certain object.

“The Civil Code articles dealing with obligations were
extensively revised in 1984. The articles in effect before the
1984 revisions apply here. W will apply them throughout this
opi ni on.
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In response, the Diocese generally cites Roger and clains that
there was a unilateral or gratuitous contract.

The Diocese's reply is totally inadequate. For one thing
there was no unilateral contract. Qoviously, if the Diocese
consented to the plan, it would be obligated to pay
prem uns/ comm ssions in return for brokerage services. In other
words, assumng there was a contract, it inposed obligations on
both the D ocese and Gal |l agher. Therefore, any contract would be
synal | agmati c. Bul l ock v. Louisiana Indus., 370 So.2d 148, 149
(La. App. 1979); Kaplan v. Wiitworth, 116 La. 337, 40 So. 723, 724
(1905). The Diocese is also wong to say that the all eged contract
was gratuitous. Gallagher was demanding a price for its services
(i.e., premuns/conm ssions). So, the contract cannot be
gratuitous. Arnour v. Shongal oo Lodge No. 352, Free and Accepted
Masons, 330 So. 2d 341, 345 (La. App.1976), judgnent rev'd for other
reasons, 342 So.2d 600 (La.1977).

The gist of Gallagher's argunent here is that the docunent
containing the "fully insured" |anguage was just a proposal, that
sone terns were changed during negotiations, and that the parties
never actually entered into a contract (or, if they did enter a
contract, it is unclear what that contract really included).
However, there is much evi dence that, except for slight alterations
in the dollar amounts, the proposal was Gall agher's offer and the
Di ocese agreed to it; there is really no material proof to the
contrary. To wn a reversal on this point, Gllagher nust

denonstrate a jury question on the follow ng: that sonetine after
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Gal | agher presented the plan to the Di ocese and before the D ocese
agreed to it (with a few changes in dollar anounts), Gallagher
wthdrew its representation that the Diocese was fully insured
But al | agher cannot. The record plainly indicates that both
Gal | agher and the Di ocese consented to the plan (with the dollar
changes) and that there was a certain object to the plan (i.e., the
provision of full insurance coverage above the Iloss fund).
Therefore, the D ocese and Gallagher had a valid contract, and
Gal | agher expressly warranted a specific result. Accordingly, the
Di ocese's clainms against Gallagher, at least with regard to the
first year of the plan, are contractual and thus tinely filed.
Next, Gall agher contends in the alternative that, even if it
expressly warranted that the D ocese would be fully insured for the
first year of the plan, it specifically explained the $450, 000
aggregate limt to the Di ocese before the beginning of the second
year of the plan, and the D ocese chose not to purchase additi onal
coverage. The contract between the Di ocese and Gal | agher was for
a three-year term and provided for adjustnents to prem uns, the
service fee, and the loss fund for the second and third annua
periods. The "renewal proposals" Gallagher provided to the D ocese
for the second year presented such adjustnents. 1In agreeing to a
change in terns, parties may intend to nmake a new and separate
contract rather than nodify an existing contract. See Ketteringham
v. Eureka Honmestead Soc., 140 La. 176, 72 So. 916, 917 (1916).
However, we do not see the changes made pursuant to the renewal

proposal s as creating new contracts. The summary judgnent record
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does not present evidence that there were three separate one-year
contracts, and Gllagher does not argue that in its brief.
Therefore, Gallagher nust denonstrate that it and the D ocese
nodi fied their contract to di scharge Gall agher fromthe warranty.?®

Under Loui siana | aw, contracts nmay be nodified only by nutual
consent of the parties to the contract. See WIllianms Eng'g, Inc.
v. Goodyear, 480 So.2d 772, 778 (La.C. App.1985), aff'd, 496 So.2d
1012 (La.1986). 1In order to constitute a valid nodification, an
agreenent nust be clearly defined, and the party sought to be held
to the nodification nust have in fact actually agreed to and
aut hori zed the nodification. See Cardos v. Cristadoro, 228 La.
975, 84 So.2d 606, 610 (1955) (holding that there was no evi dence
that parties actually agreed to nodi fy stock purchase agreenent and
thus contract was effective as originally witten); see also Wse
v. Lapworth, 614 So.2d 728, 731 (La.C.App.1993) (holding that
subsequent nodifications to a witten proposal, which constituted
a contract upon oral acceptance, were not part of the contract

because they were done w thout the know edge or consent of other

SNine nonths into the first year of the plan, the D ocese and
Gal | agher nodified the contract by agreeing that the D ocese would
establish an additional |oss fund of $200,000 and pay an extra
prem um However, we do not see the parties' nodification here as
a new contract. As @Gl lagher stated in its endorsenent, the
parties here nerely agreed to "anmend[ ]" the "aggregate sum agreed
hereon in respect of the first period of insurance, fromJuly 1,
1981 to July 1, 1982." Because this anendnent did not create a new
contract, it did not discharge Gallagher's original express
warranty. See Ketteringhamv. Eureka Honmestead Soc'y (In re Sal zer
), 140 La. 176, 72 So. 916 (1916) (holding that parties, who agreed
to substitute a hot-water heating system for the hot-air system
stipulated in contract, did not make a new contract but only
anended the existing contract).
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party). Modifications may, however, be effected by inplication

silence, or inaction. See, e.g., WR Aldrich & Co. v. Spalitta,
285 So.2d 835, 836-37 (La.C.App.1973) (holding that although
person who hired an excavati ng conpany di d not expressly consent to
a nodification in the cost of the contract, he did consent by
i nplication when he asked for | ocation of excavati on to be changed,
was advi sed that the cost woul d be greater, and nmade no objection).
A nodification will, however, not be effected when there is no
nmeeting of the mnds regarding the nodification, such as when the
parties did not discuss or agree to the change. See WIIlians
Eng'g, 480 So.2d at 776 (holding that because there was no
di scussi on or agreenent regardi ng change in engineer's nethod of
provi ding cost estimates to conpany that hired him there was no
meeting of the mnds and thus no nodification as to how the
engi neer shoul d provide cost estinmates).

The i ssue, then, becones whether the D ocese consented, either
expressly or inpliedly, to the discharge of Gallagher's warranty
that the Diocese was fully insured. On the one hand, nenbers of
the Diocese task force generally testified that they believed until
1984 that the Di ocese was fully insured over the loss fund. Al so,
the record indicates that Gallagher did not fully illustrate how
the excess aggregate operated in any of its proposals until 1984.
On the other hand, sone evidence exists that Gallagher alluded to
and even explained the excess aggregate to nenbers of the task
force before the parties entered into the 1982-83 plan year. For

i nstance, the plan binders and first renewal proposal nentioned the
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excess aggregate. Also, Wagner testified that he knew during the
first year of the plan that the D ocese mght face insurance
liability over the anmount of the loss fund. Finally, Lillis and
O Connell testified that they spoke to two task force nenbers
around the tine of the arson fires about howthe D ocese m ght need
anot her |ayer of excess aggregate insurance. Thus, a genuine
di spute of material fact exists as to whether the D ocese inpliedly
consented to discharge Gallagher's warranty by continuing the
programin the second year knowi ng the ri sk of i nadequate cover age.
Consequently, a genuine dispute of material fact exists as to
whet her the Di ocese's clains arising out of the second year of the
pl an are delictual, and thus tine barred.

Gal | agher also argues that a "vice of consent" exists that
precl udes the formati on of a contract under Louisiana | aw, and t hat
the contract nust be annulled because of unilateral error.
Gal | agher clains that the D ocese knewthat it would be |iable for
pedophilic acts by its priests and failed to inform Gall agher of
this before entering into the plan. Gallagher al so suggests that
the Diocese breached its duty under agency law by failing to
disclose that it knew sone of its priests had nol ested boys.

To show vice of consent on the basis of unilateral error,
Gal | agher nmust show that (1) the Di ocese nade m srepresentations,
(2) Gallagher justifiably relied on these m srepresentations, (3)
the error bears upon the principal cause of the contract, and (4)
the Di ocese knew or should have known that its m srepresentations

woul d be relied upon. MCarty Corp. v. Pullman-Kellogg, Dv. of
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Pul l man, Inc., 751 F.2d 750, 755 (5th G r.1985).

Gal | agher has gathered evidence that, before the Diocese
entered into the plan, Larroque and Bishop Gerald L. Frey knew
about incidents of priestly pedophilia. There is at least a
triable issue that the D ocese nmade material om ssions.

The biggest obstacle here for Gllagher, though, is the
principal cause elenment. Wth regard to errors of fact, article
1823 provides that "a principal cause for nmaking the contract
may be either as to the notive for making the contract, to the
person with whom it is nade, or to the subject matter of the
contract itself." There is no alleged unilateral error here with
regard to the subject matter of the plan; both the Di ocese and
Gal | agher knew what the plan principally covered. True, the
Di ocese did not specifically know about the excess aggregate before
entering into the 1981-82 plan year. However, even if the excess
aggregate was a principal cause of the making of the contract,
there is no indication that the D ocese knew or should have known
about it; the record indicates that Gall agher did not provide any
information to the Diocese about the excess aggregate until after
the parties entered into the 1981-82 plan year and that Gall agher
had in fact expressly warranted that the D ocese was fully insured
over the loss fund. Hence, the contract cannot be annulled. See
Carpenter v. Christian, 496 So.2d 1364, 1368 (La. App.1986) (ruling
that "a contract may be invalidated for unilateral error as to a
fact which was the principal cause for nmaking the contract only

when t he ot her party knew or shoul d have known it was the principal
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cause").

The only issue left regarding the principal cause el enent,
then, is notive, that is, whether the Di ocese entered into the plan
for the purpose of having Gallagher cover sone of its expected
| osses fromclains arising from pedophilic Di ocese priests. See
Savoie v. Bills, 317 So.2d 249, 255 (La.App.) (finding that
"def endants knew that these errors were the principal cause for the
signing of the contract by the two |andowners. The
m srepresentations ... were for the very purpose of securing the
signatures."), wit dismssed, 320 So.2d 554 (1975). There is
absolutely no evidence of such a notive; in fact, Gallagher's
argunent here is inplausible. |If the D ocese really intended to
avoid |l arge |l osses that it expected frompedophiliaclains it would
hardly have tried to pass these |osses along to @Gllagher—ts
i nsurance agent. Instead, it would have tried to slough the | osses
of f on sone insurer. Moreover, the D ocese would not have entered
an insurance coverage plan that contained a |arge coverage gap
such as the one at issue here. Rather, it would have entered into
a conventional insurance scheme, one that ensured that the
i nsurance conpani es woul d pay the maxi numanount of the anti ci pated
liability tab. There is certainly no genuine dispute of materi al
fact on whether the Di ocese entered into the plan with the primary
pur pose of making Gal | agher pay for uninsured | osses.

Lastly, Gallagher nmakes an agency argunent. |t contends that
it was the agent of the Diocese, and the Diocese had the duty to

inform it of the risk of pecuniary loss that existed in the
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performance of its duties in brokering the plan. Gallagher avers
that the Di ocese breached its fiduciary duty by failing to inform
it that Gall agher m ght be |iable to cover certain | osses incurred
fromthe activities of pedophilic priests. This breach, Gall agher
clains, precludes the Diocese fromrelying on the express warranty
to argue that Gallagher is liable for the D ocese's uninsured
| osses.

Gal l agher is correct that it was the agent of the Diocese.
See Motors Ins. Co. v. Bud's Boat Rental, Inc., 917 F.2d 199, 204
(5th Cr.1990) (noting that wunder Louisiana |law, an insurance
broker is generally deened to be the agent of the insured rather
than the insurer); Tassin v. Golden Rule Ins. Co., 649 So.2d 1050,
1054 (La. App.1994) (holding that insurance broker is generally
agent of insured). Its agency argunent fails, though—at |east with
regard to the first year of the plan. The Diocese had no duty to
provi de Gal | agher with any i nfornmati on about possible future | osses
either when the parties entered the plan or during the plan's
initial year. First, at the tine the Di ocese agreed to the plan,
it reasonably believed (given Gallagher's express warranty) that
the plan would cover all |osses over the loss fund. Hence, even
assum ng that a task force nmenber knew before 1981 that the D ocese
m ght face | osses resulting frompriestly nolestations, this person
woul d have thought that the insurance conpani es underwiting the
pl an—ot @Gl | agher—-aoul d cover the | osses. Second, during the
first year of the plan, Gall agher was contractually bound to ensure

that the Diocese remained fully insured over the loss fund. This
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contractual obligation would have stayed unchanged even if the
Di ocese had | earned about the excess aggregate during this period
and told Gallagher that it mght be liable for the Diocese's
uni nsured | osses. Hence, the D ocese had no duty during the first
year of the plan to share any information it had with Gall agher
about pedophilic priests.

In addition, even if the D ocese did have a duty to inform
Gal | agher about possible future |osses and breached that duty
during the first year of the plan, this would not be grounds for
preventing the D ocese from relying on the express warranty.
Absent an explicit agreenent to the contrary, a principal has no
duty to indemify an agent for |osses incurred due to the agent's
fault. Shair-A-Plane v. Harrison, 291 Mnn. 500, 189 N W2d 25,
27-28 (1971) (citing RESTATEMENT ( SECOND) OF AGENCY 88 438 & 440(a) and
acconpanying cnts.). Here, Gallagher's liability to the D ocese
stens fromthe fact that Gallagher nmade an express warranty that
was flatly incorrect. Refusing to recognize that liability would
force the Diocese to indemify Gallagher for |osses that resulted
fromGallagher's own error. Therefore, the Diocese is not barred
fromusing the express warranty to hold Gall agher responsible for
the Diocese's uninsured |losses during the first year of the plan.

Accordingly, we determne that, with regard to the first year
of plan coverage, there is no genui ne di spute of materi al fact over
whet her Gal | agher expressly warranted that the D ocese would be
fully insured for all |osses above the loss fund. However, wth

regard to the second year of plan coverage, we conclude that a
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genui ne di spute of material fact exi sts over whet her Gal | agher nade
such an express warranty.
C

Gal | agher maintains that a triable i ssue exists on whether it
breached a contract with the D ocese. As denonstrated above
Gal | agher and the Diocese had a contract, and as part of that
contract, Gallagher expressly warranted that the D ocese was fully
i nsured above its loss fund. It is undisputed that the D ocese was
not fully insured above its |oss fund. Hence, no jury question
exi sts over whether G@Gallagher breached this contract with the
Di ocese for the first year.

D
Gal | agher contends that the parties did not reasonably
contenplate as a matter of |aw that Gallagher (as opposed to the
i nsurance conpani es providing the D ocese with coverage) woul d be
liable for danmages arising from child nolestation by pedophilic
Di ocese priests.

Absent fraud or bad faith, a party in breach of contract is
"l'table only for such danmages as were contenplated, or may
reasonably be supposed to have entered into the contenpl ation of
the parties at thetinme of the contract." L.S. A -C. C art.1934(1).
At the tinme they entered into the plan, the parties reasonably
contenpl ated that Gall agher woul d be |iable for damages that arose
if, contrary to Gall agher's express warranty, the Di ocese was not
fully insured above its 1loss fund. Therefore, Gallagher's

contention here has no nmerit.
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E

Gal | agher asserts that a genuine dispute of material fact
exi sts on whether its express warranty caused the D ocese danmages.
First, it avers that the district court did not determ ne how the
i nsurance policies interrelated. However, the interrelation of the
i nsurance policies is clear fromthe record. As discussed earlier,
fromthe Diocese's perspective, the primary problemw th the pl an
was that the Interstate policy did not "drop down" to pick up
| osses exceedi ng $100, 000 per occurrence once the Lloyd' s excess
package had reached its aggregate limt of $450,000. This resulted
in some $4, 500,000 in uncovered | osses. Obviously, if the D ocese
was fully insured beyond the loss fund, which Gllagher had
expressly warranted, it would not have incurred these | osses.
Hence, the Diocese is entitled to conpensatory damages of about
$4, 500, 000. As the breaching party, Gallagher nust put the D ocese
in as good a position as it would have been had Gal | agher fulfilled
its express warranty.

Second, Gallagher clains that there is a jury issue on
whet her the D ocese commtted crimnal acts, which would be
excluded from coverage. Apparently, Gallagher naintains that
various Diocese officials violated 8§ 14:403 of the Louisiana
Statutes and thus conmtted the m sdeneanor of failing to report
child abuse. However, it is only a crine in Louisiana for certain
persons to fail to report child abuse; the Diocese officials here
are not such persons. La. Stat. 8 14:403; L.S. A -Ch. C art. 609.

Gal | agher al so suggests that Diocese officials aided and abetted
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child nolestation. There is no evidence of this.

I n conclusion, Gallagher has failed to show a genui ne di spute
of material fact on the express warranty issue with regard to the
first year of the plan. No rational jury could find for Gall agher
on the express warranty i ssue. BMs Music v. Martinez, 74 F.3d 87,
91 (5th Cir.1996). However, (Gallagher has succeeded in
denonstrating a triable issue over whether it nmade an express
warranty with regard to the second year of the plan.?®

11

The issue rai sed on appeal by LACCS ari ses out of |awsuits by
two children nolested by a pedophilic priest in the D ocese. One
child's suit was settled for about $900, 000 and the other child's
suit for about $632, 000.

Preferred Ri sk provided the primary i nsurance for the D ocese
from July 1978 to July 1981 through a three-year policy with a
[imt of $500,000. This policy did not contain an annuali zation
clause, that is, it provided a policy Iimt of $500,000 for the
three years together rather than a policy limt of $500,000 for
each of the three years. In other words, the policy suggested that
Preferred Ri sk only offered $500, 000 of coverage, not $1, 500, 000.

Houst on General |nsurance Co. ("Houston") and PElIC provided

excess coverage for the Di ocese. Houston furnished a one-year

Gal | agher also clainms that there is a triable issue on
whet her the Diocese's |osses would have been covered by a
"conventional" insurance plan (i.e., whether, but for entering the
fl awed Bi shop's Program the D ocese woul d have sust ai ned damages) .
Thi s cause-in-fact argunent, though, is inappropriate for a breach
of contract action. Hence, we do not discuss it.
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excess policy from July 1978 to July 1979, and PEIC provided a
one-year excess policy fromJuly 1979 to July 1980 and a one-year
excess policy fromJuly 1980 to July 1981.

To obtain excess coverage from PEIC during the 1979-80 and
1980-81 periods, LACOS numiled applications to an agent of PEIC
These applications allegedly contain materially false information.
First, the 1979-80 application states that the Preferred Ri sk
policy period runs fromJuly 1, 1979 to July 1, 1980 and that the
pol i cy provides $500, 000 of coverage per occurrence. In turn, the
1980-81 application states that the Preferred Ri sk policy period
runs fromJuly 1, 1980 to July 1, 1981 and that the policy provides
$500, 000 of coverage per occurrence. However, as this court ruled
in Society |, the Preferred Risk policy only furnished a total of
$500, 000 of coverage for the period fromJuly 1, 1978 to July 1,
1981. Second, the statenent in the 1979-80 application that the
Preferred Risk policy expired on July 1, 1980 was fal se—+the policy
infact did not expire until July 1, 1981. Third, each application
states that the Preferred Ri sk policy does not "afford coverage
| ess than standard in any respect." However, the district court
found that the insurance i ndustry at the tine the applications were
sent regarded three-year policies that were not annualized as
“nonst andard. "

In Society I, this court adopted an "exposure rule" to
allocate | osses stemm ng fromthe nolestations. This rule defined
what an "occurrence" would be under the insurance policies. W

held that there was an occurrence when a child was first nol ested
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during a policy period, and that all subsequent nol estations of a
particular child during the policy period, as well as any resulting
injury to the child' s parents, arose out of the sanme occurrence.
W also ruled that a | oss due to an occurrence would be all ocated
anong the insurers according to the percentage of the tine or
period that each occurrence happened during an insurer's policy
peri od.

Under this rule, Preferred Ri sk had to contri bute $500, 000 f or
each of the two settlenents. PEIC then had to pay the renaining
$532, 000. Cbviously, if the policy Iimt for each occurrence under
the Preferred Ri sk was $1, 500, 000, rather than $500, 000, then PEIC
woul d have had to pay not hing.

PEI C t hen sued LACOS to recover the $532,000. It alleged that
LACOS was |i abl e for negligent msrepresentation. Specifically, it
asserted (1) that LACOS had failed to disclose that its primary
policy was for three years, rather than one; (2) that LACOS
m srepresented that the primary policy had policy limts of
$500, 000 for each year; and (3) that LACOCS failed to di sclose that
the primary policy was "substandard” in that it did not have an
annual i zati on cl ause.

PEI C and LACOS submtted this issue to the district court for
a bench trial. The district court reliedentirely ontrial briefs,
depositions, and docunentary evidence. The district court
determ ned that a |l egal duty exists between LACOS and PEI C because
"[c] ommobn sense dictates that the excess carrier or its agent nust

know the material details of the underlying policy." The district
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court then found that LACOS breached this duty by "m sstating the
expiration of the policy and by m srepresenting the scope of the
underlying coverage." The court also appears to have inplicitly
found that LACOS m srepresented the coverage as standard when it
was in fact substandard. Finally, the district court ruled that
PEI C had suffered damages because, if the Preferred Ri sk policy
provi ded annualized coverage, as LACOS had suggested, then PEIC
woul d not have had to pay $532, 000.

LACCS alleges that the district court erred in finding that
it had negligently msrepresented the terns of the policy. A
person commts the tort of negligent m srepresentation when (1) he
has a legal duty to supply correct information; (2) he breaches
that duty; and (3) his breach causes danages to the plaintiff.
Barrie v. V.P. Extermnators, Inc., 625 So.2d 1007 (La.1993);
L.SSA-CC arts. 2315 & 2216. This tort applies in both
nondi scl osure and m sinformati on cases. Nesbhitt v. Dunn, 672 So. 2d
226, 231 (La. App. 1996).

LACOS avers that all three of these elenents are |acking.
First, LACOS asserts that it had no "duty to read the Preferred
Risk Policy and identify the lack of "annualization' |anguage
therein." Second, LACGCS concedes that it msstated the expiration
of the policy, but asserts that this was not a nmaterial
m srepresentation. Simlarly, it avers that, at the tinme of the
policies in question, the insurance industry treated three-year
policies as one-year policies. Therefore, LACOS asserts that it

did not breach any duty to PEIC. Third, it clains that PEI C would
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have witten the excess coverage even in the absence of LACOS
al l eged m srepresentations and om ssions, and thus it was not the
cause in fact of PEIC s damages.

W di sagree with LACOS first contention. LACOS clearly had
a legal duty to provide correct information to the Diocese. It was
the Di ocese's insurance agent.

LACOS nakes two argunents why it did not breach any duty it
had to the Diocese. First, LACOS alleges that it was industry
practice in the late 1970s and early 1980s to annualize three-year
i nsurance policies and that this was what Preferred Risk didto its
policy. Thus, LACOS avers that it did not rmake any
m srepresentations. There was nuch testinony in the district court
on industry practice at the tinme the policies were witten. There
was no dispute that three-year insurance policies were generally
annual i zed. The only di spute was over whet her three-year insurance
policies that |acked an annualization clause would typically be
annual i zed. The district court sided with the D ocese's expert on
this point. It believed that the nost credible explanation of
i ndustry practice was that three-year policies with annualization
cl auses woul d be annualized, and three-year policies wthout such
cl auses woul d not; otherwi se, it reasoned, there was no reason to
have annualization clauses at all. W agree with the district
court's logic. Certainly, it is not clearly erroneous. Since the
Preferred Ri sk policy |acked an annualization clause, then, LACCS
negligently msrepresented that the Preferred Ri sk policy was

st andar d.
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Second, LACOS clains that this court's adoption of the
"exposure rule" in Society I was a "watershed" decision that
created newlaw. Under the exposure rule, a three-year policy that
is not annualized provides |ess coverage in a situation where
children are repeatedly nolested over several years than three
one-year policies (or a three-year policy that is annualized).
LACOS suggests that the clains it nmade to the Diocese about the
Preferred Risk policy predate Society 1, and thus were not
m srepresentations at the tine they were made. This contention is
ared herring. |If industry practice was to include annualization
clauses in three-year policies, then LACOS breached its duty by
representing that the Preferred Ri sk policies were standard. The
"exposure rule" is irrelevant here.

In addition, we determ ne that LACOS was the cause in fact of
PElI C s damages. There was evidence that LACOS msled PEIC into
t hi nking that the Preferred R sk policy was not annualized. There
was al so proof that PEIC woul d not have provi ded excess coverage if
it had known that the Preferred R sk policy was not annuali zed.
Therefore, PEIC would not have suffered injury if LACOS had not
negligently m srepresented the terns of the policy.

I n conclusion, PEIC has denonstrated that LACOS negligently
m srepresented the Preferred Ri sk policy. Thus, the district court
did not err in granting final judgnent to PEIC for $532, 000.

|V
In its final judgnent, the district court ruled that "[t]he

Di ocese hereby expressly subrogates to ... Gallagher its rights
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agai nst the Di ocese's excess carriers or other debtors.™

Interstate alleges that the district court erred in including
t he | anguage quoted directly above. Interstate did not raise this
i ssue below. Thus, we review for plain error. Douglass v. United
Services Autonpbile Ass'n, 79 F.3d 1415, 1422 (5th G r.1996).

Gal l agher did not nmake a claim for subrogation in the

district court. Apparently, the district court added the
subrogation | anguage at the Diocese's invitation. |In any event,
t hough, the common-law theory of equitable subrogation does not
exi st in Louisiana. Institute of London Underwiters v. First
Hori zon Ins. Co., 972 F.2d 125, 127 (5th G r.1992). Louisiana |law
recogni zes only conventional subrogation (i.e., subrogation by
contract) and |egal subrogation (i.e., subrogation specifically
recogni zed by the Gvil Code). ld. Under the Cvil Code, |ega
subrogation takes place in five instances:

(1) In favor of an obligee who pays another obligee whose

right is preferred to his because of a privilege, pledge, or

nor t gage;

(2) In favor of a purchaser of novable or inmovabl e property

who uses the purchase noney to pay creditors holding any

privilege, pledge, or nortgage on the property;

(3) In favor of an obligor who pays a debt he owes with others

or for others and who has recourse agai nst those others as a

result of the paynent;

(4) In favor of an heir with benefit of inventory who pays
debts of the estate with his own funds;

(5) In the other cases provided by |aw
L.SSA-CC art. 1829. Comment (e) to article 1829 expl ai ns what
the "ot her cases provided by |law' are. These other cases—all of
which are in the Louisiana statutes—+nclude subrogation of a
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state-supported charity hospital to the rights of a patient,
subrogation of an enployer or insurer who pays an enployee
wor knmen' s conpensation to the rights of that enployee against a
third person under the Wrknen's Conpensati on Act, and subrogation
of a taxpayer to the right of the collecting authorities.

In this case, neither conventional nor |egal subrogation
exi sts. Therefore, the district court erred in providing for
equi t abl e subrogation, which is not permtted under Louisiana | aw.
We, nevertheless, affirmthe district court's transfer of rights
fromthe Diocese to Gal l agher. In passing, Gllagher nentions that
only the Diocese has standing to challenge the court's transfer of
its right to Gall agher. And the Diocese did not object to the
court's subrogation. Qobviously, Interstate has sone reason to
think that the rights are nore dangerous in the hands of Gall agher
than in the hands of the Diocese. But as far as the law is
concerned, the subrogation paragraph did not adversely affect
Interstate's rights. See Dairyland Ins. Co. v. Mkover, 654 F.2d
1120, 1123 (5th Gr. Unit B Sept.1981) (applying the rule that
"ordinarily only a litigant who was a party below and who is
aggrieved by the judgnent or order may appeal"). Accordingly, the

district court's ruling on subrogation nust be affirned.’

I'n response to Interstate's appeal, Gallagher argues that
this court lacks jurisdiction because Interstate's notice of appeal
is technically deficient. This argunent is wthout nerit.
Interstate stated that it was appealing "from the Final Judgnent
entered on August 30, 1995, and from the March 10, 1995 Partia
Summary Judgnment, if the August 30, 1995 Final Judgnent is
interpreted to have nodified or anended the judgnent in favor of
Interstate Fire & Casualty Conpany in the March 10, 1995 Partia
Summary Judgnent." Gall agher woul d have us read the conditional
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V

For the foregoing reasons, we AFFIRM the district court's
j udgnent agai nst Gal | agher for occurrences during the first year of
pl an coverage and REVERSE and REMAND as to this judgnent for
occurrences during the second year of plan coverage; AFFIRMthe
district court's judgnent agai nst LACCS; and AFFI RM par agr aph f our
of the district court's final judgnment (which pertains to
subr ogation).

DeMOSS, Circuit Judge, concurring in part and dissenting in
part:

| concur in the analysis and hol dings of parts II1(A), II(E
11, and IV of the majority opinion. | concur also as to certain
limted holdings in part I1(B). | respectfully dissent, however,
as to the remainder of 11(B) and as to parts I1(C) and (D). I
wite nowto set forth nmy reasons for these positions.

| .

| concur in part II(A of the majority opinion, which holds
that certain | anguage fromour Court's prior opinion in Society of
the Roman Catholic Church v. Interstate Fire & Casualty Co., 26
F.3d 1359 (5th Cir.1994) [hereinafter Society | ], does not bar
Gal | agher from contending that there is a triable issue over

whet her it expressly warranted that the D ocese was fully insured.

clause as applying to the entire sentence. But it applies only to
the phrase "from the March 10, 1995 Partial Sunmary Judgnent.™
Interstate's notice of appeal adequately indicated that it was
appealing the Final Judgnent unconditionally. And according to
Interstate, Gallagher did not raise the i ssue of subrogati on bel ow,
so Interstate never had an opportunity to contest it. Thus,
Interstate has not waived its right to appeal the issue.
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See ante, at 397 (quoting Society I, 26 F.3d at 1367). |n essence,
the majority categorizes this quote as dicta, pointing out that
"what the [Society | ] panel really neant ... was that there was a
genui ne dispute of material fact over whether the Diocese's claim
is contractual; and, so, the [Society |I ] panel sinply held that
the Di ocese's claimwas not delictual as a matter of |aw and thus

the district court wongfully granted Gal |l agher summary judgnent

(and this is the nost the panel could have held)." Ante, at 397-
98.

While the majority does not discuss it, | amconcerned by the
fact that the district court, in rendering sunmary judgnent in

favor of the Diocese after remand, quoted the sane Society |
| anguage. | think it is therefore highly probable that the
district judge treated the statenent in Society | not as dicta, but
rather as a ruling which dictated a grant of summary judgnent in
favor of the Diocese after renand. I cannot fathom any other
reason why the district judge would have referred to it in his
summary judgnent determ nation, and fromny review of this record
| have serious doubts that the district judge woul d have granted
summary judgnent in favor of the Diocese if the opinion in Society

| had not included the quoted | anguage, but had instead said what

the majority opi nion now says the panel in Society | "really neant™
to say.
1.
A
| concur with the |anguage of part [1(B) of the majority
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opi nion which disposes of the D ocese's contentions regarding
"unilateral” or "gratuitous" contracts. Likewse, | concur with
the majority's determnation in part 11(B) that the contractua
relati onship between Gl lagher and the Di ocese was for a term of
one year only with the parties being able to renew and extend t hat
contractual relationship for subsequent years by making renewal
agreenents each year. Finally, | also concur with the majority's
determnation in part 11 (B) that, with regard to the "second year

of plan coverage," there was a genui ne dispute of material fact as
to whether Gall agher nmade an express warranty.
B

| cannot concur with and therefore dissent fromthe mgjority's
determnation in part I1(B) that, "with regard to the first year of
pl an coverage, there is no genuine dispute of a material fact over
whet her @Gal | agher expressly warranted that the D ocese would be
fully insured for all |osses above the loss fund." Ante, at 403.
From ny reading of the summary judgnent record in this case, |
think there is sufficient evidence upon which a jury could
reasonably conclude that the "fully insured" |anguage in the first
pl an proposal did not create an express warranty by Gal | agher that
the Diocese would be fully insured for all |osses above the |oss
f und.

The best exanple of the evidence upon which | think a jury
could so conclude is the parties' actions followng the "rash of

mysterious arson fires" which occurred during the first year of the

plan. See ante, at 395-96. The | osses sustained by the Diocese
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fromthese arson fires were of such nunber and nagnitude as to nmake
readi |y apparent that the | oss fund of $400,000 for the first year
woul d not be adequate to absorb the | osses involved and al so pay
the other | osses which the parties had estimated would need to be
covered by the loss fund. |If the D ocese truly believed that the
"fully insured" l|anguage in the first-year proposal created an
express warranty by Gall agher that the D ocese woul d never have to
pay nore than $400, 000 on | osses in the first year, then surely the
Di ocese would have immediately asserted its rights under that
express warranty and called upon Gallagher to pay the | osses
chargeable for the first year against the loss fund in excess of
t he $400, 000 upper limt. | could find absolutely nothing in the
summary judgnent record which indicated that the Diocese ever
asserted such a right at that tine; accordingly, | think a
reasonable jury could infer that at the tinme of the "rash of
mysterious arson fires" the parties did not construe the | anguage
of the first-year proposal as creating such an obligation on the
part of Gall agher.

Li kewi se, when the parties addressed the task of entering into
the renewal agreenent for the second year of the plan, the renewal
proposal did not include any "witten explanatory material assuring
the Diocese that it was "fully insured' over the |loss fund." Ante,
at 396. If the Diocese truly considered the "fully insured”
| anguage in the first proposal as creating an express warranty on
the part of @Gallagher, one would expect the Diocese to raise sone

obj ection about the exclusion of this l|anguage in the second
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proposal. From ny exam nation of the summary judgnent record,
saw no indication that that was the position taken by the Di ocese.
Consequently, | think a jury could reasonably infer that the
Di ocese did not consider the "fully insured | anguage" as an express
warranty on the part of Gall agher because (i) they did not insist
on conpliance therewth during the first year of the plan, and (ii)
they did not raise any objection to the elimnation of this
| anguage in the proposal for the second year.

In reviewing a grant of sunmary judgnent, we are required to
"construe all facts and inferences in the light nost favorable to
t he nonnoving party," see ante, at 393, which in this circunstance
is Gall agher. Consequently, | would not distinguishthe first year
fromthe second year of the plan. | would sinply send the whole
i ssue of what the parties intended by use of the "fully insured
| anguage" for trial on the nerits by the jury.

C.

| cannot concur with the mgjority's holding that "[t]he
Di ocese had no duty to provide Gallagher wth information about
possi bl e future | osses either when the parties entered the plan or
during the plan's initial year." Ante, at 402-03. The nmgjority
cites no case |law or statute to support that proposition regarding
the duty owed by a proposed insured to the agent who is going to
arrange insurance coverage for the insured. Wile | cannot cite
any Loui siana case which deals specifically with the situation of
proposed i nsured and its i nsurance agent, | read the opinion of the

Loui siana Suprene Court in Bunge Corp. v. GATX Corp., 557 So.2d
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1376 (La.1990), as a broad overview of the circunstances in which
di scl osure is required. In that opinion, the Louisiana Suprene
Court stated: "Modern law ... inposes on parties to a transaction
a duty to speak whenever justice, equity and fair dealing demand
it." Bunge, 557 So.2d at 1383 (quoting W Page Keeton,
Fraud—€onceal nent and Non-Di scl osure, 15 TexasL. Rev. 1, 15 (1936)).
Furthernore, the Louisiana Suprene Court stated in that sane
opi ni on:
It has long been held that the duty to disclose exists
where the parties stand in sone confidential or fiduciary
relation to one another, such as that of principal and agent
or executor and beneficiary of an estate.
| d. 557 So.2d at 1383-84 (footnote omtted and enphasis supplied).
We are bound to apply Louisiana lawin this diversity case, and |
think that under the |anguage and phil osophy of Bunge we should
hold that there is a duty upon a proposed insured to disclose to
the insurance agent all of the know edge and awareness which the
i nsured m ght have as to possible clains and risks for which the
proposed i nsured wants to be protected by insurance. | think that
duty woul d be particularly applicable in the circunstances of the
present case where the Di ocese nowcl ains that Gall agher gave it an
express warranty that it would be fully insured and yet did not
tell Gallagher about the incidents of nolestation which had al ready
occurred. There is sufficient sunmary judgnment evidence of such
prior knowl edge on the part of the Diocese as to raise a triable
i ssue that the D ocese had know edge which was not discl osed.

The possible liability which the D ocese would face as a
result of sexual nolestation of young boys by its priestsis, inny
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view, not the sort of standard or typical risk which a reasonably
prudent insurance agent would be expected to anticipate in
arranging for insurance coverage. If the Diocese wanted to be
"fully insured" as to that particular risk, it should have fully
di scl osed the nature and extent of the prior incidences of sexual
nmol estation by its priests. The summary judgnent record in this
case indicates that Gllagher nmade inquiries about the 1oss
experience of the Diocese in prior years and tailored its plan
based upon that prior |oss experience. The task of an insurance
agent in designing the types and |l evels of insurance coverage so
that an insured may be "fully insured" cannot be done unless the
agent knows all of the types of risks and clains to which the
insured is exposed. Inny viewthereis atriable jury issue as to
whet her the phrase "fully insured" constituted an express warranty
by allagher, but even assumng it did, | think fairness and
justice and the |anguage of Bunge would say that there is a
legitimate jury issue as to (i) whether the Di ocese knew and fail ed
to disclose to Gallagher the risk of sexual nolestation clainms as
a result of the conduct of pedophilic priests and (ii) whether
Gal | agher should be held for liability under its special warranty
as to a risk which was not a standard and ordinary risk and which
was a risk of which it had no prior know edge.
D.

In nmy view, there are innunerable fact issues which a jury

shoul d deci de. Undoubtedly, Gall agher's sal es representatives used

a lot of puffery in selling their program to the D ocese. The
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Di ocese denonstrated by its actions, however, that it recogni zed
that it was just puffery and not a special contractual warranty.
Everything was working fine until the landslide of the sexual
nol estation cases hit. Because there were so nmany of these clains
and the dollar anobunt of each claim was so high, the |ayer of
Ll oyd' s excess coverage was burned up by the first few settl enents
of the child nolestation clains. As a consequence, the D ocese had
to pay the first $550, 000 of each later claimrather than just the
first $100,000. A jury mght find that at that point, the D ocese
deci ded that it woul d go back and change the puffery into a speci al
contractual warranty and shift the loss to Gallagher. Gall agher
responds that it was the D ocese's enployee, the priest, who was
commtting all of the acts of sexual nolestation, and the D ocese
knew about it and did not tell Gallagher. How, Gall agher asks,
could it be expected to design an insurance plan that would
adequately cover a risk it did not know about? The place to sort
out all of these cross-currents of clains and factual disputes is
before the trial jury, and under the facts available in this case,
the jury could find either for the D ocese or for Gall agher and the
evi dence woul d support either finding. Summary judgnent in favor

of the Di ocese was, therefore, error.
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