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LI BERTY MUTUAL | NSURANCE COVPANY; (QGust K. Newberg Construction
Co./Hardaway Co., A Joint Venture, Plaintiffs-Appellants,

V.
PI NE BLUFF SAND & CGRAVEL CO., INC., Defendant-Appellee.
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Appeal from the United States District Court for the Wstern
District of Louisiana.

Bef ore H G3 NBOTHAM W ENER and PARKER, Circuit Judges.

WENER, Circuit Judge:

Plaintiffs-Appellants Gust K. Newberg Construction Conpany
(Newberg) and its insurer, Liberty Mitual Insurance Conpany
(Liberty Mitual),! appeal from the district court's grant of
summary judgnent in favor of Defendant-Appellee Pine Bluff Sand and
Gravel Conpany, Inc. (Pine Bluff) on their indemification claim
Concl uding that (1) an anbiguity in the indemity provision of the
contract between Pine Bluff and Newberg prevents the contract from
being interpreted as a matter of law, and (2) Newberg is entitled
to a post-settlenent determnation of its fault, if any, wth
regard to the underlying suit that gave rise to the i ndemification

claim we reverse the grant of summary judgnent and renmand t he case

Y1'n discussing the facts and proceedings | eading up to the
instant action, we refer to Newberg and Liberty Mitual
individually as "Newberg" and "Liberty Miutual." In discussing
the actions taken by Liberty Miutual and Newberg in the
prosecution of the instant action, however, we refer to Newberg
and Liberty Mutual collectively as "Newberg."
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to the district court for further proceedings consistent with this
opi ni on.
| .
FACTS AND PROCEEDI NGS

In 1988, in conjunction wth an ongoing project designed to
render the Red River navigable, the United States Arny Corps of
Engi neers (the Corps) contracted with Newberg for the construction
of a lock and dam near Colfax, Louisiana. Newberg then
subcontracted the dredging work for the | ock and damto Pi ne Bl uff.
The contract between Newberg and Pine Bluff (the Subcontract
Agreenent) provides that Pine Bluff will indemify Newberg for
specified clains arising out of Pine Bluff's performance of its
dredgi ng operations, "provided that any such claim... is caused in
whol e or in part by any negligent act or om ssion of [Pine Bluff]

except to the extent [the clain] is caused in part by

[ Newber g] . "2

2The Subcontract Agreenent between Newberg and Pine Bl uff
originally required Pine Bluff to

i ndemmify and hold harmless the ... General Contractor
[ Newberg] ... fromand against all clains, danages,
causes of action, |osses and expenses, including
attorney's fees, arising out of or resulting fromthe
performance of the work, provided that any such claim
damage, | oss or expense (1) is attributable to bodily
injury, sickness, disease or death, ... and (2) is
caused in whole or in part by any negligent act or

om ssion of the Subcontractor [Pine Bl uff]

regardl ess of whether it is caused in part by a party
i ndemmi fi ed hereunder. (enphasis added)

I n August 1988, however, Newberg and Pine Bluff anended
t he Subcontract Agreenent. Under the terns of the contract
after the anendnents, Pine Bluff is required to



Pursuant to its contract with Newberg, Pine Bluff excavated a
channel through the Red R ver and deposited the dredged silt from
the excavation in six different disposal areas around the | ocation
selected for the construction of the lock and dam In July 1990,
one of those di sposal areas was the site of an autonobil e acci dent
i nvol vi ng Zane Lenoi ne, who was allegedly injured when the car in
whi ch he was riding collided with one of Pine Bluff's dredge pipes.
In March 1992, Lenpine filed suit in federal district court
against, inter alia, Pine Bluff, the Corps, and Newberg. Newberg
demanded that Pine Bluff indemify and defend it in the Lenoine
suit; however, Pine Bluff refused. Newberg's defense was provided
i nstead by Liberty Mitual.

The Lenoine suit settled before trial. Under the terns of the
settlenment, Pine Bluff contributed $100, 000; Newber g— hr ough
Li berty Mutual, and after expressly reserving its rights to pursue
a contractual indemity claim against Pine Bluff—eontributed
$100, 000; and the Corps contributed $25,000. The suit was then
di sm ssed.

Subsequently, in June 1994, Newberg filed this diversity

actionin federal district court, seeking recovery, pursuant to the

indemmify and hold harmless the ... General Contractor
[ Newberg] ... fromand against all clains, danmages,
causes of action, |osses and expenses, including
attorney's fees, arising out of or resulting fromthe
performance of the work, provided that any such cl aim
damage, | oss or expense (1) is attributable to bodily

injury, sickness, disease or death, ... and (2) is
caused in whole or in part by any negligent act or
om ssion of the Subcontractor [Pine Bluff] ... except

to the extent it is caused in part by a party
i ndemmi fi ed hereunder. (enphasis added)



i ndemmi fication provision of the Subcontract Agreenent, of the
$100, 000 that it had contributed to the Lenpine settlenment and the
costs that it had incurred in defendi ng agai nst the Lenoi ne acti on.
Ei ght nonths later, the district court granted a sunmary j udgnment
of dismssal in favor of Pine Bluff. Newberg tinely appealed to
this court.
.
ANALYSI S

A. STANDARD OF REVI EW

W will affirma grant of summary judgnent only if we are
"convinced, after an independent review of the record, that there
IS no genuine issue as to any material fact and that the novant is
entitled to judgnment as a matter of law. "3 Fact questions nust be
considered with deference to the non-novant; questions of |aw are
revi ened de novo.* Qur de novo review of |egal questions includes
the interpretation and application of indemity agreenents.® The
prelimnary determ nation whether an agreenent is anbi guous al so
constitutes a question of law that is reviewed de novo.°®

B. THE MERI TS

SHerrera v. MIlsap, 862 F.2d 1157, 1159 (5th Cir.1989)
(internal quotations omtted).

‘See i d.

°See Janes v. Hyatt Corp. of Delaware, 981 F.2d 810, 814-15
(5th Gr.1993); see also id. at 812 ("The interpretation of the
terms of indemity ... contracts are [sic] matters of |aw which
we review de novo.").

6See City of Austin, Texas v. Decker Coal Co., 701 F.2d 420
(5th Cr.1983), cert. denied, 464 U S. 938, 104 S.Ct. 348, 78
L. Ed. 2d 314 (1983).



Under Louisiana |aw, indemity provisions are construed in
accordance with general rules governing contract interpretation.’
When the terns of a contract are unanbi guous and | ead to no absurd
consequences, we interpret themas a matter of law.® On the other
hand, anbiguity in the terns of a contract gives rise to a fact
guestion concerning the intent of the parties.®

Here, the indemity provision of the Subcontract Agreenent
specifies that Pine Bluff will indemify Newberg

fromand agai nst all clains, danages, causes of action, |osses

and expenses, including attorney's fees, arising out of or

resulting fromthe performance of the work, provided that any
such claim damage, |oss or expense (1) is attributable to

bodily injury, sickness, disease or death, ... and (2) is
caused in whole or in part by any negligent act or om ssion of
[Pine Bluff] ... except to the extent it is caused in part by
[ Newber g] .

‘See Abbott v. Equity Goup, Inc., 2 F.3d 613, 626 (5th
Cr.1993), cert. denied, --- U S ----, 114 S.C. 1219, 127
L. Ed. 2d 565 (1994).

8See id. (citing Carter v. BRVAP, 591 So.2d 1184, 1188
(La. Ct. App. 1991)).

°See, e.g. Couvillion v. Shelter Mut. Ins. Co., 672 So.2d
277 (La. Ct. App. 1996) ("Wiere there is anything doubtful in
i ndemmity agreenents, the court nust endeavor to ascertain the
comon intent of the parties.”) (citing Poole v. Ocean Drilling &
Expl oration Co., 439 So.2d 510, 511 (La.Ct.App.)), wit denied,
443 So.2d 590 (La.1983); Anoco Prod. Co. v. Fina Ol & Chem
Co., 670 So.2d 502, 511 (La.C.App.) ("In cases in which the
contract is anbiguous, the agreenent shall be construed according
to the intent of the parties. Intent is an issue of fact which
isto be inferred fromall the surrounding circunstances.")
(citations omtted), wit denied, 673 So.2d 1037 (La.1996);
McDuffie v. Riverwood Int'l Corp., 660 So.2d 158, 160
(La. Ct. App. 1995) ("[When the ternms of a witten contract are
susceptible to nore than one interpretation, or where there is
uncertainty or anbiguity as to its provisions, or the intent of
the parties cannot be ascertained fromthe | anguage enpl oyed,
extrinsic evidence is admssible to clarify the anbiguity or to
show the parties' intent.").



At the heart of this appeal is a dispute over the neaning and
significance of the indemity provision's stipulation that Pine
Bluff is not required to indemify Newberg "to the extent that"
Newber g causes the | oss.
1. The Dispute

The two parties proffer antithetical interpretations of the
pertinent |anguage from the Subcontract Agreenent. Pine Bl uff
argues that under the terns of the Subcontract Agreenent, it is
required to indemify Newberg only if Newberg is not in any way
responsible for an underlying claim Stated differently, Pine
Bluff reads the indemity provision as freeing it from any
obligation to indemify Newberg if an underlying claimis caused in
any part by Newberg. In a related argunent, Pine Bluff asserts
that Newberg's decision to participate in the Lenpine settlenent
anpunts to a waiver of its right to seek indemification fromPine
Bluff, as the settlenent precluded a trial on the nerits to
det erm ne whet her Newberg was free fromfault.

For its part, Newberg contends that the indemity provision
i ncor por at es t he principles of conparative negl i gence.
Specifically, Newberg argues that Pine Bluff is required to
indemify it for the total sumof its expenses or |osses resulting
from an underlying claim less the portion of those expenses or
| osses that corresponds to Newberg's degree of faul t.
Addi tionally, Newberg urges that it did not waive its right to seek
i ndemmification from Pine Bluff by participating in the Lenbine

settlenent. Instead, insists Newberg, the case shoul d be remanded



for proceedings on the issue of its fault, if any, for Lenbine's
injuries, and if fault be found, then to what degree.
2. Assessing the |ssues
a. Interpreting the Indemity Provision

We examne first the issue of the neaning of the indemity
provision's stipulation that Newberg is not entitled to
indemmification from Pine Bluff "to the extent that" a claimis
"caused in part" by Newberg. As detailed above, both Pine Bluff
and Newberg have advanced reasonable interpretations of this
| anguage. Each interpretation is consistent with the substance of
t he Subcontract Agreenent as a whole; neither produces an absurd
result; and the intent of the parties to the contract "cannot be
ascertained from the |anguage enployed."?° Accordingly, the
i ndemmi ty provisionis "anbi guous and uncertain as to the intention
of the parties"!; and the district court erredininterpretingthe
provision as a matter of law 2 For these reasons, the issue nust
be remanded to the district court for additional proceedings
consistent with this opinion.

b. Waiver of Right to Pursue Indemity
(1) Pine Bluff's Contribution Theory
Pine Bl uff urges that remand i s not necessary. Specifically,

it insists that, irrespective of how the contested |anguage is

0i xi e Canpers, Inc. v. Vesely Co., 398 So.2d 1087, 1089
(La. 1981).

1] d.
12See cases cited supra note 9.
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interpreted, Newberg waived its right to seek indemification by

participating in and contributing to the Lenoi ne settlenent. Pine

Bluff presents two formul ations of this waiver argunent. It first
argues as follows: (1) the Subcontract Agreenent actually
i ncor por at es a contribution provi si on, rat her t han an

i ndemmi fication provision, because the contract requires an
apportionnment of fault between Pine Bluff and Newberg; (2) under
general principles of Louisiana tort law, a settling party is not
entitled to seek contribution from joint tortfeasors?s (3)
therefore, as a settling party, Newberg is not entitled to seek
contribution fromPine Bl uff.

Al t hough we applaud Pine Bluff's creativity, we decline to
i npose this novel approach on the |aw of Louisiana that governs
indemmity agreenents. First, as a fundanental nmatter, indemity
agreenents are controlled by the law of contracts, not torts.?
Thus, tort principles governing contribution and indemification
are inapplicable to the instant case.?®

Second, we note that under Louisianalaw, "an i ndemification

13See, e.g. Diggs v. Hood, 772 F.2d 190 (5th Cir.1985).

4See, e.g., Brown v. Drillers, Inc., 630 So.2d 741, 758
(La. 1994) .

15See Rouillier v. Illinois Cent. Gulf RR, 886 F.2d 105,
108 (5th Cir.1989) (noting that indemity agreenents "give rise
to contractual indemity clains not to clainms in tort") (applyin
Loui siana law); see also Anthony v. Louisiana & Arkansas Ry Co.,
316 F.2d 858, 866 (8th Cr.) ("Since we have held that the |oss
here is covered by contractual indemity, liability is controlled
by the provisions of the contract and consi deration need not be
given to common | aw standards of indemity or contribution
between joint tortfeasors."), cert. denied, 375 U S. 830, 84
S.C. 74, 11 L.Ed.2d 61 (1963).



agreenent will not be construed to cover losses arising from an
indemmitee's negligence unless a nutual intent to provide such
indemification is expressed in unequivocal terns."'® |In effect,
then, wunder Louisiana law indemity agreenents are frequently
presunmed to contenplate sone apportionnment of fault. Yet Pine
Bl uff has not cited, and i ndependent research has failed to reveal,
any authority for the proposition that indemity provisions that

apportion fault should be treated as "contri bution provisions" and

subjected to general tort-based contribution principles. Al in
all, we are not persuaded by this fornmulation of Pine Bluff's
ar gunent .

(2) Pine Bluff's Alternate Theory

Not to be so easily deterred, Pine Bluff contends in the

alternative that, even if the Subcontract Agreenent is not governed

by general contribution principles, Newberg's decision to

participate in the Lenoine settlenent constitutes a waiver of its

right to seek indemification from Pine Bluff. Pine Bluff's
reasoning is as foll ows:

If the Lenpbine case had gone to trial and Newberg was

determned to be free from fault, Newberg would not be

i ndebted to Lenoine and no indemity would be owed. On the

ot her hand, if Newberg was [sic] determned [after atrial] to

be negligent, any anount awarded to Zane Lenoi ne woul d not be

indemmified by Pine Bluff under the subcontract. However,
instead of going to trial on the nerits, Newberg chose to

®Anpbco Prod. Co. v. Forest Q| Corp., 844 F.2d 251 (5th
Cir.1988) (citing Gahamv. MIky Way Barge, Inc., 824 F.2d 376
(5th Cir.1987)); see also See Couvillion v. Shelter Miut. Ins.
Co., 672 So.2d 277, 284 (La.Ct.App.1996); Carr v. City of New
Ol eans, 626 So.2d 374, 381-82 (La.Ct.App.1993), wit denied, 634
So.2d 398 (La.1994); Soverign Ins. Co. v. Texas Pipe Line Co.,
488 So.2d 982 (La.1986).



avoid the "hazards of litigation".... |n such circunstances,

Newber g cannot recover indemity for the noney paid either in

settlenment or for cost of defense.
We di sagree. Louisiana | aw does not bar Newberg from pursuing a
post-settlenment determnation of fault through an action agai nst
Pine Bluff to enforce the terns of their indemification
agr eenent . ¥’ | ndeed, such a bar would conflict with firmy
est abl i shed public policy encouraging settlenents. 8

The nature of the Lenoine settlenent nakes evident the
i nadvi sability of precluding Newberg fromhaving its day in court
on the apportionnment of fault issue: Newberg was sinply one of
several players participating in a single, global settlenent. It
contributed a lunp sum equal to the anpbunt contributed by Pine
Bluff, and it expressly reserved its right to pursue an
i ndemmi fication claimagainst Pine Bluff. The manifest object of

the settl enent was the avoi dance of an expensive and ti ne-consum ng

lawsuit with Lenobine and the "capping”" of the quantum of any

YI'n Janmes v. Hyatt Corp. of Delaware, 981 F.2d 810 (5th
Cir.1993), for instance, a service agreenent between Hyatt
Cor poration and Schi ndl er El evator provided that Schindler would
indemmify Hyatt for clains directly caused by Schindler's
negligence. In an underlying lawsuit, G ace Janes filed an
action against Hyatt claimng that she had been injured as a
result of an escalator malfunction in a Hyatt hotel. 1d. at 812.
Hyatt settled with Janes and pursued a third party action agai nst
Schindler. 1d. After a (post-settlenent) trial, the nmagistrate
j udge found no negligence on the part of Schindler, and concl uded
that under the terns of the indemity provision Schindler was
therefore not obligated to indemify Hyatt for the amount of its

settlenment with Janes. 1d. Wthout questioning the propriety of
a post-settlenent determnation of fault, we affirnmed. |d. at
815.

8See Bass v. Phoenix Seadrill/78, Ltd., 749 F.2d 1154, 1164
(5th Gr.1985); St. Romain v. Lanbert, 521 So.2d 618, 620
(La.Ct.App.), wit denied, 523 So.2d 233 (La. 1988).
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eventual judgnent regardless of who mght be cast-—precisely the
result that is contenplated by the public policy that pronotes
settlenments. Pine Bluff essentially invites us to puni sh Newberg
for its willingness to help advance a multi-party settlenent; for
obvi ous reasons, we decline that invitation.

Pine Bluff maintains that our decisionin Tanksley v. Gulf Q|
Corp.! mandates a different conclusion. W again disagree. In
Tanksl ey, we held the Louisiana O lfield Indemmity Act? nullified
an indemity agreenent between a platform owner (the indemitee)
and an injured worker's enployer (the indemitor) for the reason
that the platformowner had settled with the injured worker prior
to seeking indemification from the enployer.?# W noted in
Tanksl ey that our hol di ng

isintension wth the established precept that "public policy

favors voluntary settlenents which obviate the need for

expensi ve and tinme-consumng litigation." ... Regardless, we
are convinced that the Louisiana [GIfield Indemity Act], as
interpreted by the Louisiana Suprenme Court, nmandates this
result.?
The O lfield Indemmity Act is in no way inplicated by the instant
appeal ; and we are confronted by no conparable 1egislation
conpelling us to create an exception to established public policy.

Accordingly, Pine Bluff's reliance on Tanksley is unavailing.

Wth that thread renoved from its analysis, Pine Bluff's

19848 F.2d 515 (5th Cir.1988).
20l A, REV. STAT. ANN. 8§ 9: 2780 (West 1991).
2lTanksl ey, 848 F.2d 515.
221 d. at 518 (citations onitted).
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argunent unravel s: Havi ng already contributed $100,000 to the
gl obal settlenent in the Lenbi ne case, Newberg would be entitled to
indemity if post-settlenent proceedings were to determ ne that
Newberg was free from fault. Moreover, if the |anguage of the
Subcontract Agreenent were construed as i ncorporating principles of
conparative negl i gence, Newber g woul d be entitled to
indemmification, less its ratable share of the |oss based on its
degree of fault. Conversely, even if the indemification provision
were interpreted to free Pine Bluff from its indemification
obligation in the event that Newberg is at fault to any degree,
post-settl ement proceedings would still be needed to establish
whet her Newberg was in fact at fault at all. Thus, we renmand the
instant case for (1) an interpretation of the indemity provision
(conmparative fault or any fault), (2) a determ nation whether
Newberg was guilty of any fault whatsoever, and (3) if so—and if
conparative fault is determned to be the standard—then for an
apportionnent of fault.
L1,
CONCLUSI ON

For the foregoing reasons, the district court's grant of
summary judgnent in favor of Pine Bluff is reversed; and the case
is remanded for further consideration consistent with this opinion.

REVERSED AND REMANDED.
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