UNI TED STATES COURT OF APPEALS
FIFTH CCRCU T

No. 95-31000

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

ver sus

ALFRED LEW S BROVWN, al so known as CGoat,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana

Novenber 16, 1998

Before PCOLITZ, Chief Judge, and REYNALDO G GARZA, KING JOLLY,
H G3 NBOTHAM DAVI S, JONES, SM TH, DUHE, W ENER, BARKSDALE, EM LI O
M GARZA, DeMOSS, BENAVI DES, STEWART, PARKER, and DENNIS, Gircuit
Judges.
EMLIOM GARZA, Crcuit Judge:

We granted rehearing en banc as to count twenty-four, which
all eged violation of 18 U S.C. § 924(c)(1), to consider whether to
adopt a harmless error rule in cases in which a jury convicts a

def endant under an erroneous pre-Bailey “use” instruction.
I
Def endant, Alfred Brown, supplied drugs to the Bottons Boys,

a street gang in Shreveport, Louisiana. Police conducted a



| engthy investigation of the gang that culmnated in the arrest
of Brown and thirteen other gang nenbers.! A grand jury indicted
Brown on several offenses, including count twenty-four which
charged Brown with using and carrying a firearmduring and in
relation to a drug trafficking offense, in violation of 18 U S. C
§ 924(c)(1).2 At trial, the district court instructed the jury

on section 924(c)(1), using the then-current Fifth Grcuit

Pattern Jury Instruction.® The court did not define “use” or

. The facts and proceedings in the underlying case can be
found in the panel opinion. See United States v. WIlson, 116 F. 3d
1066 (5th Gr. 1997). W granted en banc review of Brown's section
924(c) (1) conviction. Thus, we vacated only Part | X C of the panel
opi nion by our grant of rehearing en banc. See 5TH QR R 41.3.
The panel opinion as to Brown's other convictions and the
convictions of all other defendants-appellants remai ns unaffected.

2 18 U.S.C. 8§ 924(c)(1l) provides, in relevant part:

“Whoever, during and in relation to any . . . drug trafficking
crime . . . uses or carries a firearm shall, in addition to the
puni shment provided for such . . . drug trafficking crine, be

sentenced to inprisonnent for five years

3 Except for mnor grammatical differences, the district
court’s instruction was the sane as the old Fifth Grcuit Pattern
Jury Instruction. See Record, v. 44 at 113-14. The Fifth Grcuit
Pattern Jury Instruction (Crimnal Cases), No. 2.45 (Wst 1990)
provi ded:

Title 18, United States Code, Section 924(c) (1),
makes it a crine for anyone to use or carry a firearm
during and in relation to a drug trafficking crine.

For you to find the defendant guilty of this crine
you nust be convi nced that the governnent has proved each
of the follow ng beyond a reasonabl e doubt:

First: That the defendant commtted the crine
allege in Count __ . | instruct you that __ is a drug
trafficking crinme; and

Second: That the defendant knowi ngly used or

carried a firearm during and in relation to the
def endant’ s conm ssion of the crine alleged in Count
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“carry” except to instruct that the governnent need not prove
that Brown “actually fired the weapon or brandished it at soneone
in order to prove use. . . .” Brown did not object to the
instruction. The jury convicted Brown, and he appeal ed.

On appeal, Brown argued that under Bailey v. United States,

_US. _, 116 S. &. 501, 133 L. Ed. 2d 472 (1995), he had not

actively used the firearm that the court’s instruction on “use

was erroneous, and thus, we could not sustain his conviction. At

oral argunent, the governnent acknow edged that the jury

instructions included el enents of passive “use,” invalidated by

Bailey. It argued, however, that the facts supported a

conviction for “carrying,” and that the jury could not have

convicted Brown for “use” without also finding that he had

“carried” the firearm

I n our panel opinion, we agreed that “the jury could not

have i nproperly convicted Brown for a 'use' that would not also

The governnent is not required to prove that the
def endant actually fired the weapon or brandished it at
soneone in order to prove “use,” as that termis used in
this instruction. However, you mnmust be convinced beyond
a reasonabl e doubt that the firearmplayed a role in or
facilitated the comm ssion of a drug offense. In other
words, you nust find that the firearm was an integral
part of the drug of fense charged.

The term*“firearnf neans any weapon which will or is
designed to or may readily be converted to expel a
projectile by the action of an explosive. The term
“firearnmi also includes the franme or receiver of any
weapon, or any firearmnuffler or firearm silencer, or
destructive device.
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support a proper conviction for carrying a weapon.” United

States v. WIlson, 116 F.3d 1066, 1090 (5th Cr. 1997). Thus, we

found the erroneous “use” instruction harm ess. W noted that

reversal made “little sense, but we believed oursel ves

constrained by United States v. Fike, 82 F.3d 1315 (5th GCr.
1996), and United States v. Brown, 102 F.3d 1390 (5th Cr. 1996).

These two cases established a per se rule requiring remand for a

new trial on the issue of “carrying,” whenever a district court

instructs the jury under the expansive, pre-Bailey definition of

use.”* Accordingly, we vacated Brown’s conviction and renmanded

4 We are the only circuit that has required remand i n cases
in which a jury convicts the defendant under an erroneous pre-
Bail ey “use” instruction. QG her circuits apply sone form of a

harm ess error analysis. See United States v. Pinentel, 83 F.3d
55, 60 (2d G r. 1996)(concluding remand not required if jury’'s
verdict is the “functional equivalent” of a finding of “carrying”);
United States v. Price, 76 F. 3d 526, 529 (3d Cir. 1996) (concl udi ng
remand not required because “it is highly probable that the error
did not contribute to the judgnment of the jury”); United States v.
Chen, 131 F.3d 375, 385 (4th GCr. 1997)(equally divided
court)(WIllians, J., concurring)(stating that “district court’s
instruction on nonessential elenent of the offense is subject to
harm ess error analysis”); United States v. CGolden, 102 F.3d 936
(7th Cr. 1996)(applying a three-factor harmess error test to
flawed jury instructions); United States v. Beasely, 102 F.3d
1440, 1452 (8th G r. 1996) (applying plain error analysis to fl awed
jury instructions); United States v. Lopez, 100 F.3d 98, 103 (9th
Cr. 1996) (concluding that “we nust apply harm ess error reviewto
the 'carrying' prong on these facts”); United States v. Holl and,
116 F. 3d 1353, 1357 (10th G r. 1997)(concluding that, despite the
erroneous instruction, the jury “found the elenents necessary to
sustain a conviction for 'carrying'”); United States v. Farris, 77
F.3d 391, 395 (11th Cr. 1996) (affirm ng convi cti on notw t hstandi ng
erroneous instruction, because “rational trier of fact could have
found the defendant guilty beyond a reasonabl e doubt”).
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for a newtrial on the “carrying” prong of section 924(c)(1)
al one. The governnent noved for rehearing, and we granted en
banc revi ew and vacated our panel opinion with respect to Brown’s
convi ction on count twenty-four only.
I

Two recent Suprene Court decisions informour interpretation
of section 924(c)(1): Bailey v. United States, = US. _ , 116
S. . 501, 133 L. Ed. 2d 472 (1995), and Muscarello v. United
States, __ U S _, 118 S. C. 1911, 141 L. Ed. 2d 111 (1998).
In Bailey, the Suprene Court held that section 924(c)(1) requires
evi dence sufficient to show active enploynent of a firearmby the

def endant, and not nere possession or intended use. See Bail ey,

__at _, 116 S. . at 505-09. The Court noted al so that
Congress intended the terns “use” and “carry” to have
“particul ar, nonsuperfluous neaning.” 1d. at __, 116 S. C. at

507. Thus, according to the Court:

a firearmcan be used w thout being carried, e.g., when

an of fender has a gun on display during a transaction,

or barters with a firearmw thout handling it; and a

firearmcan be carried wthout being used, e.g., when

an of fender keeps a gun hidden in his clothing

t hroughout a drug transaction.
ld. The Court in Bailey did not define “carrying” for purposes
of section 924(c)(1), but clarified the definition in Miscarello.
In Muscarello, the Court held that the phrase “carries a firearnt

enconpasses nore than the nere carrying of a firearmon one’s
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person. According to the Court, the phrase also “applies to a
person who know ngly possesses and conveys firearns in a vehicle,
including in the | ocked gl ove conpartnent or trunk of a car,
whi ch the person acconpanies.” Miscarello, _ at _, 118 S. C
at 1913-14.°

The facts found by the jury fit squarely within Miscarello’s
definition of “carries a firearm” On the day of Brown’s arrest,
the police set up surveillance in an area of Shreveport
controlled by the Bottons Boys. They observed Brown make hand-
t o- hand exchanges with other people, and open his car’s trunk on
several occasions. Wen police officers stopped Brown, they
observed a gun in the front seat of his car. The officers then
searched the car and di scovered two bags of cocai ne conceal ed
near the gun’s location. A search of the car’s trunk recovered

anot her firearmand approxi mately two thousand dollars in cash.®

5 See Fifth Crcuit Pattern Jury Instruction (Crimnal
Cases), No. 2.49 (West 1997)(“To prove the defendant ‘carried a
firearm the governnent nust prove that the defendant carried the
firearm in the ordinary sense of the word ‘carry,’ such as by
transporting a firearm on the person or in a vehicle. The
defendant’s carrying of the firearm cannot be nerely coinci dental
or unrelated to the drug trafficking crine.”).

6 These facts were the only evidence before the jury on
which it could have convicted Brown on count twenty-four.
Significantly, the record does not reflect nultiple episodes in
which Brown “used or carried” a firearmin relation to a drug
of f ense. See, e.g., United States v. CGolden, 102 F.3d 936 (7th
Cir. 1996) (in context of nmultiple episodes, finding erroneous “use”
i nstruction not harm ess because court could not “tell whether the
jury verdict rested on an erroneous understanding of ‘use’” or on
the jury’s belief that the defendants carried the firearn.
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Nonet hel ess, in light of Bailey, the panel held correctly

that the district court instructed the jury erroneously as to

use. Under our prior precedent, this finding would require us
to remand. W now nust decide whether that error was harm ess,
that is, notwi thstanding the erroneous “use” instruction, whether
the jury found beyond a reasonabl e doubt the facts necessary to
support a conviction for “carrying.” See Carella v. California,
491 U. S. 263, 271, 109 S. C. 2419, 2423-24, 105 L. Ed. 2d 218
(1989)(Scalia, J., concurring).’

We find that the jury necessarily found Brown “carried” a
firearmas defined in Miuscarello. To convict Brown, the jury had
to find only that Brown “know ngly used or carried a firearm”
and that the firearm “was an integral part of the drug offense
charged.” The jury instructions enconpassed Miscarell o’ s
definition of “carrying.” Thus, in concluding that Brown “used”
a firearm pursuant to the pre-Bailey “use” instruction, the jury

necessarily found that Brown “carried” the firearm See United

States v. Lopez, 100 F.3d 98, 104 (9th G r. 1996)(noting that “no

! As Justice Scalia stated:
When the . . . facts necessarily found by the jury[] are
so closely related to the ultimte fact to be presuned
that no rational jury could find those facts wi thout al so
finding that ultimate fact, naking those findings is
functionally equivalent to finding the elenment required
to be presuned. The error is harm ess because it is
“beyond a reasonabl e doubt” that the jury found the facts
necessary to support the conviction.
Carella v. California, 491 U S at 271, 109 S. C. at 2423-24
(Scalia, J., concurring)(enphasis added).
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rational jury could have found that the pistol was 'in the
def endants' possession or under their control' wthout also
necessarily finding that either [defendant] 'carried the

firearnf). In other words, on the facts of this case, the jury’'s

finding of passive “use” anpunted to a finding of “carrying.”

See Carella, 491 U S at 271, 109 S. O at 2423-24 (Scalia, J.,

concurring). We hold, therefore, that the erroneous “use
i nstruction was harnl ess.
1]
Brown’ s conviction on count twenty-four is, therefore,

AFFI RVED. 8
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8 To the extent that our decision today is inconsistent
with our decisions in Fike and Brown, those decisions are
overr ul ed.
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