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DENNI'S, G rcuit Judge:

Under the Rural Electrification Act of 1936, as anmended, 7
US C 8 901 et seq., ("RE Act") the Secretary of Agriculture
("Secretary") is enpowered to make and guarantee | oans t o whol esal e
power supply borrowers that generate electric energy for retai
el ectrical systens which furnish electricity to persons in rura
areas. The principal issue in the present case is whether the RE
Act authorizes the Secretary by regulation to (1) pre-enpt a state
regul atory agency's jurisdiction over a borrower's rates if the

Secretary determnes that the borrower has failed to pay as



requi red on | oans nmade or guaranteed pursuant to the RE Act and
that the borrower's rates are inadequate to permt it to do so;
and (2) require the borrower to establish rates sufficient to
satisfy the |loan requirenents. Alternatively, we are asked to
deci de whether the RE Act, under the circunstances of this case,
inplicitly pre-enpts state ratenmaking jurisdiction.

The Secretary (through the Rural Utilities Service ("RUS") of
the Departnment of Agriculture), pursuant to 7 CF. R 8§ 1717.300 et
seq., notified a power supply borrower, Cajun Electric Cooperative
Corporation ("Cajun"), and the Loui siana Public Service Conmm ssion
("LPSC') that Cajun had failed to pay as required, Cajun's rates
were found to be inadequate, the LPSC s jurisdiction over Cajun's
rates was pre-enpted, and Cajun was required to imrediately
establish rates sufficient to satisfy the requirenents of its RE
Act | oans. Cajun brought this action for a declaratory judgnent to
deci de whether it nust conply with the Secretary's regulation or
the state conm ssion's rate order. The District Court held that
the LPSC rate order was not pre-enpted because the Secretary's
regul ation was invalid. W affirm

By enacting and anending the Rural Electrification Act of
1936 (RE Act), 7 U . S.C. §8 901 et seq., Congress did not authorize
the Secretary to pre-enpt the jurisdiction of a state regul atory
authority over a power supply borrower's rates for the purpose of
rai sing the rates and revenues of the borrower to enable it to nake
paynments on | oans made or guaranteed pursuant to the RE Act. The RE

Act does not expressly authorize the Secretary to regulate the



rates of power supply borrowers. |[If the Act del egates that power
inplicitly, it requires the Secretary to exercise it
conprehensively to further the primary purpose of the statute,
i.e., to provide rural Anerica with Iow cost electricity, and to
fix just and reasonable rates after balancing the consuner and
other interests involved. The RE Act itself does not inplicitly
pre-enpt the LPSC s rat enmaking jurisdiction under the circunstances
of this case.
BACKGROUND

In 1936 Congress enacted the Rural Electrification Act ("RE
Act"), presently codified at 7 U.S.C. 8§ 901 et seq., enpowering the
Rural Electrification Admnistration ("REA"), an independent
federal agency, to provide rural Anerica with | owcost electricity
and tel ephone service by lending funds to rural electric and
t el ephone systens directly at below narket interest rates. See,
e.g., Mrgan Gty v. South Louisiana Elec. Coop., Ass'n. 31 F.3d
319, 322 (5th Cir.1994), reh'g denied 49 F.3d 1074 (5th Cir.),
cert. denied, --- U S ----, 116 S.C. 275, 133 L. Ed. 2d 196 (1995);
Al abama Power Co. v. Alabama Electric Co-op. Inc., 394 F.2d 672,
677 (5th Gr.1968), reh'g denied, 397 F.2d 809 (5th Cr.), cert.
denied, 393 U. S. 1000, 89 S. Ct. 488, 21 L.Ed.2d 465 (1968); Wabash
Val | ey Power Ass'n., Inc. v. Rural Electrification Adm nistrati on,
988 F. 2d 1480, 1490 (7th Cr.1993); Public Uility Dist. No. 1 of
Pend Oreille County v. United States, 417 F.2d 200 (9th G r.1969);
Salt River Project Agr., Inp. & Power Dist. v. Federal Power Comm ,
391 F.2d 470, 473 (D.C.Cr.1968). In 1939, pursuant to the



Reor gani zation Plan No. 2 of 1939, the REA was transferred to the
Departnent of Agriculture and was pl aced under the supervision and
direction of the Secretary of Agriculture. 5 U S C 8§ 903. The
REA was | ater renaned as the Rural Utilities Service ("RUS") by the
Federal Crop Insurance Reform and Departnent of Agriculture
Reor gani zati on Act of 1994. In response to the RE Act and its
precursor Executive Branch order, cooperative electrical systens
were fornmed to seek governnent subsidized |oans and deliver
electricity to rural consuners. Concomitantly, groups of rura

el ectrical cooperative systens forned central generation and
transm ssi on cooperatives ("G & Ts") which al so borrow under the RE
Act for the purpose of generating and purchasing electric energy
for sale at wholesale to their respective rural electrica

cooperative nenbers that retail electricity to ultimte consuners.
See, e.g., Mirrgan Cty, 31 F.3d at 322.

Caj un El ectrical Cooperative Corporation ("Cajun") isaG&T
cooperative that provides whol esale electricity to 12 rural retai
cooperative owner-nenbers. Cajun's retail cooperative nenbers,
Beauregard El ectric Coop., Inc., Caiborne Electric Coop., Inc.,
Concordia Electric Coop., Inc., Dxie Electric Coop., Inc.,
Jefferson Davis Electric Coop., Inc., Northeast Louisiana Electric
Coop., Inc., Pointe Coupee Electric Menbership Corp., South
Loui si ana El ectric Coop. Association, Southwest Louisiana Electric
Menbership Corp., Teche Electric Coop., Inc., Valley Electric
Menber ship Corp., and Washi ngton-St. Tammany El ectric Coop., Inc.,

provide electricity to one mllion ultimte consuners in areas



conprising 80% of Louisiana | ands.

In 1979, Cajun, at the behest of the REA, purchased a 30%
interest in GQulf States Uilities Co.'s unfinished R ver Bend
nucl ear power plant in St. Francisville, Louisiana. |In 1981, the
REA | oaned Cajun $1.6 billion to finance Cajun's investnment in
Ri ver Bend. Before approving the loan, the REA conducted site
visits at River Bend, reviewed cost and ot her data submtted by GSU
and others, and provided Cajun with financial and technical
assi stance and advice. The REA, and subsequently the Secretary,
have required, as a condition to maki ng or guaranteei ng any | oans
to power supply borrowers, that the borrower enter into whol esale
power contracts with its several nenbers and assi gn and pl edge the
contracts as security for the repaynent of the loans. 7 CF.R 8§
1717.301. See, e.g., Fuchs v. Rural Electric Conveni ence Co-op.
858 F.2d 1210 1212 n. 8 (7th Cr.1988), cert. denied, 490 U S
1020, 109 S.C. 1744, 104 L.Ed.2d 181 (1989).

Article 1V, 8 21(B) of The Louisiana Constitution of 1974
provides that the Louisiana Public Service Comm ssion ("LPSC'")
"shall regulate all common carriers and public utilities and have
such other reqgqulatory authority as provided by law." The LPSC
however, did not assert its constitutional jurisdiction over Cajun
as a public utility until Septenber 3, 1987, when it initiated an
exam nation of Cajun's rates and t he prudence of Cajun's R ver Bend
nucl ear generator investnent. On Septenber 30, 1987, Cajun and
ot her nonprofit electrical cooperatives brought suit against the

LPSC seeking declaratory judgnent that they were not public



utilities within the neaning of Article IV, 8 21(B) of the state
constitution and that statutes renoving the LPSC s authority over
them were constitutional. The trial court declared that |aws
exenpting the cooperatives fromregul ati on were unconstitutional.
The Suprene Court of Louisiana held that Article IV, § 21(B) of the
state constitution delegated to the LPSC the plenary |egislative
power to regul ate and nmake rates for all public utilities and that
Cajun and the other electrical cooperatives were utilities for
pur poses of the constitutional provision. Cajun Elec. Power Coop.
Inc. v. Louisiana Public Service Comm ssion, 544 So.2d 362
(La. 1989) (on rehearing), cert. denied, 493 U. S. 991, 110 S. Ct. 538,
107 L. Ed. 2d 536 (1989); see also, Cajun Elec. Power Coop., Inc. v.
Loui si ana Public Service Conm ssion 532 So.2d 1372 (1988) (ori gi nal
opi ni on vacated on rehearing).

In 1987, Cajun defaulted on its RE Act | oans and began debt
restructuring negotiations. On May 31, 1990, Cajun and the REA
entered a debt restructuring agreenent ("DRA"), dividing the debt
into note A of $2,147,994,670 and note B of $1, 037,007, 550, subj ect
to LPSC approval . On July 20, 1990, the LPSC approved the DRA,
subject to the conditions that the LPSC retained jurisdiction to
determ ne the justness and reasonableness of Cajun's rates and
services, the LPSC was not required to set rates at any particul ar
level, the LPSC was not commtted to set rates at a |[evel
sufficient to neet the debt service paynents provided by the DRA
and the appropriate rates for Cajun would depend on ratenaking

considerations that could not be considered in the expedited



proceedi ng. The LPSC authorized 54.5 mlls as the nmaxi nrum aver age
rate for Cajun through Decenber 31, 1991, subject to any ratenaking
adj ustnments ordered by the LPSC as a result of rate investigation.
Nevert hel ess, by Decenber 20, 1994, despite the paynent of $450
mllion pursuant to the DRA, Cajun's RE Act debt increased by $ 1
billion (to $4.2 billion) as a result of accrued but deferred
i nterest.

On Decenber 16, 1994, the LPSC entered a rate order directing
Caj un by Decenber 21, 1994 to reduce its annual revenues by $30. 23
mllion and its average rates from54.4 mlls to 48.81 mlls. The
rate order was based on studies and anal yses from which the LPSC
determned that Cajun's investnent in the R ver Bend nuclear
generator project was inprudent and that Cajun's interest in River
Bend was not wused and wuseful wunder traditional regulatory
principles. The LPSC found that inter alia allowi ng recovery of
the River Bend investnent would have catastrophic effects upon
Caj un's nenber cooperatives and the rural econony of the state.
Accordingly, the LPSC ordered that the River Bend investnent nust
be excluded from Cajun's rate base.

The Secretary (acting through RUS) on Decenber 20, 1994
notified Cajun that the rate order was pre-enpted by federal |aw
On Decenber 21, 1994, Cajun filed (1) a new tariff in accordance
wth the LPSCrate order; (2) a petition for relief under Chapter
11 bankruptcy; and (3) the present suit for declaratory judgnment
as to whether the Secretary or the LPSC had jurisdiction over

Cajun's rates. Cajun's nenbers intervened in support of the



District Court's judgnent, asserting additionally that the
Secretary's pre-enption regul ati ons vi ol ate t he Bankruptcy Code. W
pretermt the bankruptcy issue because we conclude that the
Secretary was not authorized to pre-enpt the LPSC s ratenmaking
jurisdiction or to raise Cajun's rates to facilitate RE Act debt
collections. The Secretary filed a third-party conplai nt seeking
a declaration that the LPSC s ratenaking jurisdiction over Cajunis
pre-enpted by federal |aw.

After notions had been filed by the parties, the district
court granted sunmary judgnent in favor of the LPSC, hol ding that
neither the RE Act nor the Secretary's regulations expressly or
inpliedly pre-enpt the LPSC s rate order. The Secretary appeal ed.

DI SCUSSI ON

The pre-enption doctrine, which is derived fromthe Suprenacy
Clause, US Const., Art. VI, cl. 2, requires us to exanm ne
congressional intent. Fidelity Federal Sav. and Loan Ass'n v. de
| a Cuesta, 458 U. S. 141, 152, 102 S.C. 3014, 3022, 73 L.Ed.2d 664
(1982). Pre-enption nay be either express or inplied, and "is
conpel l ed whether Congress' command is explicitly stated in the
statute's language or inplicitly contained in its structure and
purpose."” Jones v. Rath Packing Co., 430 U S. 519, 525, 97 S. Ct
1305, 1309, 51 L.Ed.2d 604 (1977). Wthout explicit pre-enptive
| anguage in the rel evant statute, congressional intent to displace
state law nmay be inferred because the "[t]he schene of federal

regul ati on may be so pervasive as to nake reasonabl e the inference

that Congress left no room for the States to supplenent it,"



because "t he Act of Congress may touch a field in which the federal
interest is so domnant that the federal systemw || be assuned to

precl ude enforcenent of state | aws on the sane subject,"” or because
"t he object sought to be obtained by federal |aw and the character
of obligations inposed by it may reveal the sanme purpose.” Rice v.
Santa Fe El evator Corp., 331 U S. 218, 230, 67 S.Ct. 1146, 1152, 91
L. Ed. 1447 (1947).

Even where Congress has not totally supplanted a state | aw,
the state law is voided to the extent that it directly conflicts
with federal aw. de |a Cuesta, 458 U. S. at 153, 102 S.C. at 3022.
This type of conflict arises when "conpliance with both federal and
state regulations is a physical inpossibility." Florida Line &
Avocado G owers, Inc. v. Paul, 373 U S 132, 142-143, 83 S. C.
1210, 1217, 10 L. Ed.2d 248 (1963); or when state | aw "stands as an
obstacle to the acconplishnent and execution of the full purposes
and obj ectives of Congress.” Hines v. Davidowitz, 312 U. S. 52, 67,
61 S.Ct. 399, 404, 85 L.Ed. 581 (1941).

Federal regulations have no less pre-enptive effect than
federal statutes. Gty of New York v. F.C.C., 486 U S. 57, 63, 108
S.C. 1637, 1641-42, 100 L.Ed.2d 48 (1988); Loui siana Public
Service Coominv. F.C.C, 476 U S. 355, 368, 106 S.Ct. 1890, 1898,
90 L.Ed.2d 369 (1986); Capital Cties Cable, Inc. v. Crisp, 467
U S 691, 699, 104 S.Ct. 2694, 2700, 81 L.Ed.2d 580 (1984); de la
Cuesta, 458 U. S. at 153-154, 102 S. Ct. at 3022-23 I n general, where
"Congress has directed an adm ni strator to exercise his discretion,

his judgnents are subject to judicial review only to determne



whet her he has exceeded his statutory authority or acted
arbitrarily." ld.; United States v. Shiner, 367 U S. 374, 381-
382, 81 S.C. 1554, 1559-60, 6 L.Ed.2d 908 (1961). Regul ati ons
seeking to pre-enpt state law, are subject to the follow ng
judicial scrutiny:

“"If [h]is choice represents a reasonable accommobdati on of

conflicting policies that were conmtted to the agency's care

by the statute, we should not disturb it unless it appears

from the statute or its legislative history that the

accommodation i s not one that Congress woul d have sancti oned. "
de la Cuesta, 458 U S. at 154, 102 S. . at 3022-23 (quoting
Shinmer, 367 U S at 383, 81 S. (. at 1560-61). See also Blumyv.
Bacon, 457 U.S. 132, 145-146, 102 S. . 2355, 2363-64, 72 L.Ed.2d
728 (1982); Ridgway v. Ridgway, 454 U.S. 46, 57, 102 S.Ct. 49, 56,
70 L.Ed.2d 39 (1981)(regulations nust not be "unreasonabl e,
unaut hori zed, or inconsistent with" the underlying statute); Free
v. Bland, 369 U S. 663, 668, 82 S.C. 1089, 1093, 8 L.Ed.2d 180
(1962).

Consequently, the primary questions upon which resol ution of
this case rests are whether the Secretary neant to pre-enpt the
LPSC s rate order, and, if so, whether that action is within the
scope of the Secretary's del egated authority.

The Secretary's intent to pre-enpt the rates set for Cajun by
the LPSC i s unanbi guous. The regul ations on "Federal Pre-enption
in Rate WMking in Connection Wth Power Supply Borrowers”
promul gated by the Secretary, 7 C.F.R 8§ 1717.300-309, in

pertinent parts, provide:

§ 1717.305 Pre-enption.

10



(a) Inadequate rates. State regulatory authority
jurisdiction over a power supply borrower's rates shall be
pre-enpted by the RE Act if the Admnistrator shall have
determ ned that the borrower's rates approved by the state
regul atory authority are, after taking into account the
borrower's costs and expenses, inadequate to produce revenues
sufficient to permt the borrower to nmake required paynents on
its secured | oans and the borrower has failed to nake required
paynments on its secured | oans.

(b) Public Notice. The Adm nistrator shall:

(1) Notify the borrower and the state regulatory
authority in witing of the determnation, indicating the
jurisdiction of the state regulatory authority over the rates
of the borrower has been pre-enpted pursuant to this part and
the borrower shall henceforth establish its rates in
accordance with the term of the REA docunents.

* * * * * *
§ 1717.306 REA required rates.

(a) Upon the publication in the FEDERAL REQ STER of the
notice of pre-enption of state regulatory authority as

provided in this subpart, REA wll exercise exclusive
jurisdiction over the rates of the borrower pursuant to the
ternms of the REA docunents. The borrower shall inmmediately

establish rates with the approval of REA that are sufficient
to satisfy the requirenents of the REA whol esale power
contract and other REA docunents described in 8§ 1717. 303 of
this subpart. The borrower shall establish such rates
notw t hst andi ng any provision of the REA docunents referring
to such laws, rules, orders or actions.

* * * * * *

The regulations plainly provide that state regulatory
jurisdiction over a power supply borrower's rates shall be
pre-enpted when the Secretary determ nes that the borrower's rates
set by the state regulatory authority are inadequate to produce
revenues to permt the borrower to make required paynents on its
secured loans and the borrower has in fact failed to nake such
paynments. |d. 8 1717.305(a). Furthernore, the regulations also
provide that, upon pre-enption, the Secretary wll exercise

11



excl usive jurisdiction over the rates of the borrower and that the
borrower shall inmmediately establish rates with the approval of the
Secretary that are sufficient to satisfy the requirenents of the
| oans nmade or guaranteed pursuant to the RE Act.

It remains to be seen, however, whether the Secretary acted
nonarbitrarily within his statutory authority in issuing the
pre-enption regul ations. The Rural Electrification Act of 1936
("RE Act"), as anmended, 7 U S.C. 8§ 901 et seq., authorizes and
enpowers the Secretary of Agriculture (A) to make loans for (1)
rural electrification and the furnishing of electric energy to
persons in rural areas who are not receiving central station
service, (2) furnishing and inproving electric and telephone
service in rural areas, and (3) assisting electric borrowers to
i npl emrent denmand si de nmanagenent, ener gy conservation prograns, and
on-grid and off-grid renewable energy systens; (B) to pronote
studi es, investigations, and reports concerning the condition and
progress of the electrification of and the furnishing of tel ephone
service inrural areas; and to publish and di ssem nate i nformation
W th respect thereto, 8 902(a); (C to issue interimregulations
to inplenent the authority contained in 8 902(a) to nake | oans to
i npl emrent denmand si de nmanagenent, ener gy conservation prograns, and
on-grid and off-grid renewabl e energy systens, 8 902(b); and (D)
to make loans to finance the construction and operation of
generating plants, electric transm ssion and distribution |ines or
systens for the furnishing of electric energy to persons in rural

areas who are not receiving central stations service and for the

12



furnishing and inproving of electric service to persons in rural
areas, 8§ 904.

The RE Act plainly does not expressly enpower or authorize
the Secretary to pre-enpt the jurisdiction of a state regul atory
agency or to regulate the rates of a power supply borrower. The
| anguage and history of the RE Act convince us that, if Congress
inplicitly delegated to the Secretary any power to pre-enpt state
jurisdiction or to fix rates, the Act does not authorize the
Secretary to do so with the narrow objective of raising a
borrower's rates and revenues for the purpose of satisfying the
requi renents of the borrower's RE Act | oan obligations.

There are reasons to doubt that the Secretary is authorized to
pre-enpt state ratemaki ng power or to fix borrowers' rates for any
purpose. As the Suprene Court observed, "[n]othing in the Rural
Electrification Act expressly pre-enpts state rate regul ation of
power cooperatives financed by the REA'" and "the REA is a | ending
agency rather than a classic public utility regulatory body in the
mold of either FERC or the Arkansas PSC. " Arkansas Elec. Coop
Corp. v. Arkansas Pub. Serv. Commn, 461 U S. 375, 385-386, 103
S.C. 1905, 1913, 76 L.Ed.2d 1 (1983). The Court further noted
that "the legislative history ... nmakes abundantly clear ... that,
al though the REA was expected to play a role in assisting the
fledgling rural power cooperatives in setting their rate
structures, it would do so within the constraints of existing state
regul atory schenmes." 1d. at 386, 103 S.C. at 1913, (citing 80
Cong. Rec. 5316 (1936)(Rep. Lea); Hearing on S. 3483 before the

13



House Comm ttee on Interstate and Forei gn Comrerce, 74th Cong., 2d
Sess., 30, 37, 51, 52 (1936)). Moreover, the Suprene Court pointed
to REABulletin 111-4, at 1-2 (1972) which stated that "[Db]orrowers
must, of course, submt proposed rate changes to any regul atory
comm ssions having jurisdiction and nust seek approval in the
manner prescribed by those comm ssions.” 1d. at 387-388, 103 S. C
at 1914. In light of these factors, the Court acknow edged, "an
argunent mght be nmade that state rate regulation of rural power
cooperatives engaged in sales for resale is not only not
pre-enpted, but is indeed affirmatively authorized by the Rura
El ectrification Act." 1d. at 388 n. 15, 103 S.Ct. at 1914 n. 15. On
bal ance, however, the Court concluded, Congress and the Secretary
most likely "intended no nore than to leave in place state
regul ation otherwise consistent with the requirenents of the
Commerce Cl ause." 1d.

The devel opnments subsequent to Arkansas Elec. raise fresh
doubts about inferring a Congressional intent to delegate to the
Secretary the authority to pre-enpt state ratemnaking jurisdiction.
The enornously unprofitable RE Act |oans for nuclear generators
magni fy the Secretary's interest and concerns as a creditor and
appear toinpair hiseligibility as a fair and inpartial ratenaker.
Consequently, it is difficult to conceive that Congress would
sanction the Secretary's di spl acenent of state regulatory authority
under the circunstances of the present case.

Nevert hel ess, the Supreme Court in Arkansas Elec. left the

question partly open by adding an adnonitory dictum evidently
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designed to deter state regulatory agencies from engaging in
unprinci pl ed ratenmaki ng at the expense of the federal governnent.
The Court suggested what it m ght decide under two hypot heses:

"There may cone a tinme when the REA changes its present
policy, and announces that state rate regulation of rural

power cooperatives is inconsistent with federal policy. |If
that were to happen, and if such a rule was valid under the
Rural Electrification Act, it would of course pre-enpt any

further exercise of jurisdiction by the Arkansas PSC.
Simlarly, as Arkansas al ready recogni zes, the PSC can nmake no
regul ation affecting rural power cooperatives which conflicts
with particul ar regul ati ons pronul gated by the REA. Moreover,
even Wi thout an explicit statenent fromthe REA, a particular
rate set by the Arkansas PSC nmay so seriously conpron se
i nportant federal interests, including the ability of the AECC
to repay its loans, as to be inplicitly pre-enpted by the
Rural Electrification Act. W wll not, however, in this
facial challenge to the PSC s nere assertion of jurisdiction,
assune that such a hypothetical event is solikely to occur as
to preclude the setting of any rates at all."

ld. at 389, 103 S.Ct. at 1915 (citations omtted).

We cannot derive much guidance from the passage in the
present case, however. First, it has the distinctive earmarks and
weaknesses of dictum i.e., it "could have been deleted w thout
seriously i npai ring t he anal yti cal f oundati ons of t he
hol di ng—fand], being peripheral, nay not have received the full and
careful consideration of the court that uttered it." Sarnoff v.
American Honme Products Corp., 798 F.2d 1075, 1084 (7th
Cir.1986) (Posner, J.) Moreover, it is anbiguous and may not be
relevant here at all. The first hypothesis assunes a change in
policy—if such a rule was valid under the [RE Act]." Arkansas
Elec., 461 U. S. at 389, 103 S.Ct. at 1915—under which the Secretary
pre-enpts all state regulation of power supply borrowers and

undertakes conprehensive federal rate regulation, rather than

15



displacing individual rate orders on an ad hoc basis. The
Secretary concedes that his regulations purporting to pre-enpt a
particular state's ratemaking jurisdiction and to index a
particular borrower's rates wth its RE Act debt paynent
obligations do not constitute "ratemaking" at all, nuch |ess
conpr ehensi ve ratenaki ng. The second hypothetical situation
evidently refers to an unreasonable and unjust rate that is the
product of inproper or wunprincipled state ratenmaking, i.e., a
particul ar rate that may "so seriously conpron se i nportant federa

interests, including the ability of the [borrower] to repay its
| oans, as to be inplicitly pre-enpted by the [RE Act]." 1d. The
record designated for our review does not reflect inproper
ratemaking or a failure to establish just and reasonabl e rates;

and the dictum does not necessarily indicate that the inportant
federal interests in just and reasonable rates and |ow cost
electricity for rural Anerica should be seriously conprom sed for
the sake of enabling a power supply borrower to repay its
gover nnent | oans.

Assum ng arguendo, however, that the RE Act inpliedly
aut hori zes and enpowers the Secretary, under sone circunstances, to
pre-enpt the jurisdiction of a state public utilities conm ssion
and exercise ratenmaki ng power over an RE Act borrower's rates, we
conclude that the Act does not authorize the types of pre-enption
and rate fixing at issue in the present case. The uncontested
primary purpose of the RE Act is to "bring[ ] abundant, | ow cost

electric energy to rural Anmerica." Al abama Power Co. v. Al abama
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Elec. Co-op., Inc., 394 F. 2d 672, 677 (5th Cr.1968), reh' g deni ed,
397 F.2d 809 (5th Cr.), cert. denied, 393 U.S. 1000, 89 S. Ct. 488,
21 L.Ed.2d 465 (1968) (quoting from Dairyland Power Coop., 37
F.P.C. 12, 18, 35 L.W 2385 (1967)). Accord, Mdrgan City v. South
Loui siana Elec. Coop. Ass'n., 31 F.3d 319, 324 (5th G r.1994),
reh' g denied, 49 F. 3d 1074 (5th CGr.), cert. denied, --- U S ----,
116 S. Ct. 275, 133 L. Ed. 2d 196 (1995) (federal purpose of providing
| owcost, reliable electric service to rural areas); Wbash Valley
Power Ass'n., Inc. v. Rural Electrification Adm n., 988 F.2d 1480,
1490 (7th Cr.1993)(the REA pronotes and facilitates investnent in
electricity ... for rural areas in order to ensure that these
regi ons recei ve power at reasonable prices); Public Uility D st.
No. 1 of Pend Oeille County v. United States, 417 F.2d 200 (9th
Cir.1969). See also, Salt R ver Project Agr., Inp. & Power Dist.
v. FPC, 391 F. 2d 470, 473 (D.C. Cir.1968) ("The [ REA' s] objective was
to provide electricity to those sparsely settled areas which the
i nvestor-owned utilities had not found it profitable to service.").
The rate-nmaki ng process requires the fixing of just and reasonabl e
rates and involves the balancing of the investor and the consuner
interests. See Federal Power Conm ssion. v. Hope Natural Gas Co.,
320 U. S. 591, 603, 64 S.Ct. 281, 288, 88 L.Ed. 333 (1943); Jersey
Cent. Power & Light v. FERC, 810 F.2d 1168, 1177-78
(D.C.Cir.1987)(en banc ). See al so, Wabash Vall ey Power Ass'n.
Inc. v. Rural Electrification Admn., 903 F.2d 445, 448 (7th
Cir.1990)( [Plerhaps the "real" owners—at |east the effective

controll ers—ef an electric co-op are the debt investors, who would
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be tenpted to raise prices past the conpetitive level in order to
make their |oans nore safe or hike up the rate of interest.)

If the RE Act inplicitly del egates pre-enption and rat enmaki ng
powers to the Secretary, it must be presuned that Congress intended
for the Secretary to use the powers to make and apply regul ati ons
in conformty wth the purpose of the Act and the principles of
ratemaking. |In other words, the Secretary is required to use such
powers in furtherance of the RE Act's purpose of bringi ng abundant,
| ow cost electric energy to rural America—er at |east to seek a
reasonabl e accommodation of this primary goal and any nonentarily
conflicting subsidiary policy; and the Secretary is obliged in
exercising any ratemaking power to balance the consuner and
i nvestor or creditor interests in the fixing of just and reasonabl e
rates.

It is evident, therefore, that in the present case the
Secretary's regul ati ons and actions did not conport with ratenmaking
principles or the principal RE Act purpose. I nstead, the
pre-enption and rate fixing neasures were taken solely for debt
coll ection purposes and w thout any consideration of their inpact
on the goals of affording |ow cost electricity to the consuner or
of balancing his interest with that of the investor or creditor to
establish a just and reasonable rate. W do not believe Congress
intended to authorize the Secretary to fix a power supply
borrower's rates to be passed on to consuners by nechanistically
tying them to whatever charge per unit is necessary to raise

revenues sufficient to neet the requirenents of |oans nmade or
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guar anteed pursuant to the RE Act. Consequently, it is clear that
the Secretary exceeded his statutory authority or acted arbitrarily
in pronul gating and applying the pre-enption and rate indexation
regul ati ons. Accord, Wabash Valley Power Ass'n. v. Rural
Electrification Adm n., 988 F. 2d 1480, 1491 (7th Cr.1993) (" The REA
has not identified a source of authority in either the express
| anguage or the purpose and operation of the RE Act to justify its
pre-enption regulations.... [I]t is clear that the REA nay not
dictate who shall bear the risk because that would anmount to the
agency conferring power on itself.").

Nor are we persuaded by appellant's alternative argunent
based on the Suprene Court's dictumin Arkansas El ec. The Secretary
contends that the rate set for Cajun by the LPSC so seriously
conprom ses i nportant federal interests, including Cajun's ability
to repay its loans, as to be inplicitly pre-enpted by the RE Act.
The argunent, however, bases its concl usion on assunptions that are
as much i n need of proof or denonstration as the conclusion itself.
Al t hough it may reasonably be assuned that the subsidiary federa
interest in debt collection will not be strongly pronoted by the
LPSC-set rates, it can as plausibly be assuned that the federa
interest of primary i nportance under the RE Act —affordabl e el ectric
energy for rural consuners—would be seriously conprom sed by the
i ncreased consuner rates that would be required by the Secretary's
pre-enption and rate escalation regulations. Also, it Dbears
el aborating, the record presented with this appeal does not

denonstrate that the LPSC acted arbitrarily or inproperly, that the
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rates established for Cajun were unjust or unreasonable, or that
the rates were less just or reasonable than rates that woul d have
been fixed by any other fair and inpartial ratemaker bal ancing the
consuner, creditor and investor interests.

Accordingly, the District Court's judgnent declaring that the
jurisdiction of the LPSC over Cajun's rates is not pre-enpted and
that Cajun must conply with the LPSC rate order rather than the
Secretary's pre-enption regulations or notices is AFFI RVED

STEWART, Circuit Judge, concurs in the judgnent only.
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