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Bef ore REYNALDO G GARZA, DeMOSS, and PARKER, Circuit Judges.
DeMOSS, Circuit Judge:

Inthis case, two vessels were unabl e to successfully navigate
the M ssissippi Rver and avoid colliding with one another in the
process. The district court found the MV ALASKA and the MV
RELI ANT SEAHORSE to be equally at fault in causing the collision
and assessed liability 50% agai nst each ship. After a conplete
review of the record, we find that sufficient evidence exists to
support the district court’s findings and we AFFI RMt he deci si on of
the district court. The judgnent of the district court is,
however, nodified to reflect the parties’ in remand in personam

cl ai ms.

BACKGROUND

On March 6, 1994, the MV ALASKA and the MV RELI ANT SEAHORSE
collided while attenpting to navigate the Southwest Pass of the
M ssi ssippi River in heavy fog. The owner of the MV ALASKA, Burnma
Navi gation Corporation, filed suit against the MV RELIANT
SEAHORSE, in rem and Zapata Gulf Marine Operators, Inc., Tidewater
Marine, Inc., and Tidewater Marine Service, Inc., in personam
Zapata @ulf Marine and Tidewater Marine sued the MV ALASKA, in

rem and Burma Navigation, in personam for damages ari sing out of



the sanme collision. Pennzoil Exploration & Production Conpany al so
brought suit agai nst Burma Navigation for damage to cargo carried
by the MV RELI ANT SEAHORSE. Burma Navigation filed third-party
clains and «cross-clains seeking defense, contribution, and
indemmity fromthe Pennzoil clains. The cases were consoli dated
and the parties agreed to a bench trial. The district court then
bi furcated the trial on the issues of liability and damages.

The MV RELIANT SEAHORSE, a 176-foot |ong offshore supply
vessel , owned by Zapata Gul f Marine, Inc. and operated by Ti dewat er
Marine, Inc., was outbound from the Southwest Pass of the
M ssi ssippi River headed toward the entrance/exit channel to the
Gul f of Mexico at clutch speed, the slowest avail abl e maneuveri ng
speed. The MYV ALASKA, a 600-foot ocean-going cargo vessel, was
i nbound traveling full ahead. The two vessels agreed on a port-to-
port passing. The two ships collided at 8:36 a.m The ALASKA
struck the RELI ANT SEAHORSE about 22 feet aft of her pilothouse
near the starboard exhaust stack, inpaling the RELI ANT SEAHORSE on
the ALASKA's bow. The parties disputed alnost all other facts
relevant to the collision, such as the exact speed of the ALASKA,
course changes of each vessel, the conmmunications between each
vessel, and the | ocation of the vessels before and at the tinme of
t he col lision.

After hearing the testinony and reviewing the evidence
presented, the district court found both vessels to be equally at
fault and assessed liability 50%agai nst t he ALASKA and 50% agai nst
RELI ANT SEAHORSE. All parties appeal ed.



DI SCUSSI ON
The district court made the followng findings and
concl usi ons:

(1) This was clearly a heavy fog situation wherein
visibility was restricted and | amsatisfied after
listening to further testinony that the captain of
t he notor vessel RELI ANT becane disoriented in that
particular fog situation;

(2) the notor vessel ALASKA was proceeding at an
excessive rate of speed, given the circunstances
and weat her conditions then existing;

(3) the notor vessel ALASKA s course recorder does
not have a four and a half degree error, no course
change from full ahead was ever recorded on this
course recorder. To believe Pilot Durabb when he
i ndi cated that he ordered 350 when com ng on board,
whet her there was or was not a four and a half
degree error, it would have to have been recorded
at the tinme and that does not appear on that course
recorder.

As to that aspect, the Court is convinced that
the vessel, up until 8:32, was on a course of 340

or 345 which would have put that vessel in a
different position then [sic] is testified to by
Dur abb. Furt her, Durabb did not mai ntai n

sufficient radar contact or radar observation
during the period of tineg;

(4) the Court finds that Webb is not credible with
respect to his actions and entry of his Loran
poi nts. I am unconvinced that Captain Wbb nade
accurate or correct entries nor aml| satisfied with
respect to his version of the events as related by
hi m | am satisfied that Wwbb clearly becane
disorientated in the fog and make that specific
factual finding;

(5 Web’'s [sic] activity in approaching the nunber
one sea buoy clearly put himin a situation where
he had to take evasive maneuvers to avoid the
nunber one buoy and after rounding the nunber one
buoy, then chose the course of conduct which would
put himin a situation perpendicular to the then
appeari ng notor vessel ALASKA;



(6) [t]he Court clearly finds that Futcher is
credible with respect to reporting the ship being
on the port bow the entire tine. The Court
believes that for M. Futcher to have testified
contrary would have been for himto disregard his
own safety and this Court is not convinced that
Fut cher woul d have manufactured and/or fabricated
his testinony to his detrinent.

(7) This accident did occur or likely occurred on
the western side of the channel. | reach this
concl usi on based upon no finding of a four and a
half degree error in this particular course
recorder.

(8 [T]he Court finds that the cases cited by the
def endant, specifically one case of Judge Rubin,
I ndian Tow ng v. The Tug Westerly W 264 F. Supp
892 [E.D.La. 1967], and the other cases cited
therein are factually distinguishable. The
Westerly W saw the approaching vessel and even
grounded her tow into the trees. Therefore, that
tug absolutely took every possible rmaneuver
avail able to avoid the pending accident. In this
case, however, Captain Wbb, wupon rounding the
nunber one sea buoy, instead of either stopping,
sl ow ng, or nmintaining additional contact, chose
to go to a port maneuver which put his vessel
across the bow of the notor vessel ALASKA

In this case, the Court feels that Webb made
no sight of the ALASKA and if his version is
correct, never got any reports from Futcher.
However, the Court disregards that testinony and
beli eves that Futcher was giving reports, although
Captain Webb apparently did not receive or
acknow edge sane.

The sane can be said with respect to Pil ot
Dur abb, al though Pil ot Durabb may believe that he
ordered a course change upon entry on to the
vessel, | am convinced that he took no appropriate
measures to ensure if the order was given that it
in fact was executed.

Havi ng made all of these findings, the Court
must therefore decide if one vessel is solely or
exclusively at fault and if not what degrees of
fault are attributable to each vessel. After
listening to the entire testinony and finding the
actions of both vessels -equally caused and
contributed to this accident, when added one on top
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of the other, the Court finds that both vessels in
this collision were equally liable, at fault, and
therefore assess liability of these vessels
specifically at fifty percent.

Appel | ant s RELI ANT SEAHORSE, Zapata Gul f Marine, and Ti dewat er
Marine (collectively “Tidewater”) argue that the ALASKA (1) failed
to proceed along the course of the channel as near to the outer
[imt of the channel on her starboard side as is safe and
practicable; (2) inproperly traveled at full speed in poor
visibility; (3) failed to properly check the radar; (4) proceeded
t hrough the channel at an excessive speed; and (5) failed to have
her |ookout immediately report the sighting of the RELIANT
SEAHORSE. According to Tidewater, these acts violated the
Navi gation Safety Regulations, 33 CF.R §8 164, and the Inland
Navi gational Rules, 33 U. S.C. 88 2001-2038, in particular, Rules
9(a)(i) and 9(a)(ii) - the Narrow Channel Rule.?

Tidewater maintains that the district court failed to make
specific findings as required by FED. R CQv. P. 52(a) as to these
violations and, as a result, inproperly apportioned fault in this
case. Interfirst Bank of Abilene, N.A v. Lull Mg., 778 F. 2d 228,
234 (5th Cr. 1985). Ti dewater al so contends Marine Transport
Lines, Inc. v. MV TAKO | NVADER, 37 F.3d 1138, 1143 (5th Cr.
1994), requires the district court to decide whether the Narrow

Channel Rules applied and whether these rules affected the

! The Narrow Channel Rule, 33 U S.C. § 2009(a)(i), states:

A vessel proceeding along the course of a narrow
channel or fairway shall keep as near to the outer limt
of the channel or fairway which lies on her starboard
side as is safe and practicable.
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apportionnment of fault under the facts presented. The absence of
sufficient findings onthese i ssues undermned the district court’s
application of the Pennsylvania Rul e.?

Appel | ees ALASKA and Burma Navi gation (collectively “ALASKA")
argue that Tidewater did not object to the district court’s oral
findings and conclusions nor did they file post-judgnent notions
asking the court to nmake nore specific findings. As such, ALASKA
contends that Tidewater raises this Rule 52(a) specificity argunent
for the first tinme on appeal and, therefore, the argunent is not
properly before this Court. MIller v. Bittner, 985 F.2d 935, 940-
41 (8th Cir. 1993) (challenges to the sufficiency of the district
court’s findings will not be consi dered on appeal in the absence of
atinly Rule 52 notion).

Even if this Court reaches Tidewater’s sufficiency argunents,
t he ALASKA contends that the argunents | ack nerit and are nerely an
attenpt to circunvent the clearly erroneous standard of review.
The ALASKA argues that Rule 52 only requires the district court to
make findings that show a cl ear understanding for the basis of its
decision. Chandler v. City of Dallas, 958 F.2d 85, 89 (5th Cr.
1992), cert. denied, 114 S. C. 1386 (1994). Further, the district
court’s findings need only be specific enough to provide a basis
for the judgnent and for neaningful appellate review. ld. The

ALASKA contends that the district court’s findings provide a

2 In The Pennsylvania, 86 U S. (19 Wall.) 125, 136 (1873),
the Suprenme Court held that when a party violates a rule or
regul ation enacted to prevent collisions, the burden of proof
shifts to the party who violated the rule to show that the
violation did not cause the collision.
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sufficient basis for appellate review by orally summarizing the
testinony of the major fact wi tnesses and experts and indicating
whi ch testinony and evidence it found credible.

Appel l ees further contend that The Pennsylvania rule is a
burden of proof rule and is not applicable to apportionnent of
liability. Pennzoil Producing Co. v. Ofshore Express, Inc., 943
F.2d 1465, 1472 (5th Cr. 1991). United States v. Reliable
Transfer, 421 U S. 397, 95 S. C. 1708 (1975), holds that the
apportionnment of liability nust be determ ned according to the
conparative fault of the parties. According to the ALASKA, the
district court properly applied Reliable Transfer to the present

case and correctly refused to consider The Pennsyl vania rule.

A. Specificity/Sufficiency under Rule 52

Tidewater’s challenge to the specificity of the district
court’s fact findings under Rule 52(a) appears to be a thinly
veiled attenpt to turn a sufficiency-of-the-evidence argunent into
a legal challenge.® Assumng we were to “take the bait,” Rule
52(a) provides “[f]indings of fact, whether based on oral or
docunentary evidence, shall not be set aside unless clearly
erroneous, and due regard shall be given to the opportunity of the
trial court to judge the credibility of the witnesses.” FeED. R

CGv. P. 52(a). Rule 52(a) “exacts neither punctilious detail nor

3 “Wien findings of fact are nade in actions tried without a
jury, the sufficiency of the evidence supporting the findings may
be | ater questioned whether or not in the district court the party
rai sing the question objected to the findings, noved to anend t hem
or noved for partial findings.” FeD. R Qv. P. 52(b).
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slavish tracing of the clains issue by issue and w tness by
W tness.” Schlesinger v. Herzog, 2 F.3d 135, 139 (5th Gr. 1993)
(internal quotations omtted). In fact, Rule 52 requires the
district court to sinply issue findings with sufficient detail to
enable the appellate court to consider the findings under the
applicable reviewing standard. 1d.; Collins v. Baptist Memnorial
Ceriatric Cr., 937 F.2d 190, 194 (5th Cr. 1991), cert. denied,
502 U. S. 1072 (1992). Rule 52 is satisfiedif the district court’s
findings give the reviewing court a clear understanding of the
factual basis for the decision. Interfirst Bank of Abilene, 778
F.2d at 234. Upon reviewing the district court’s oral findings and
concl usi ons, we have a cl ear understandi ng of the factual basis for
the decision and we hold that the district court sufficiently
specified its findings for purposes of satisfying Rule 52(a).

Finding no legal error with the specificity of the district
court’s findings and conclusions, we are then asked to determ ne
whet her sufficient evidence exists to support those findings. W
may not set aside the district court’s findings of fact unless
those findings are clearly erroneous. Gaspar v. Dowell D v., Dow
Chem Co., 750 F.2d 460, 462 (5th Gr. 1985).

When, as in this instance, a case turns on credibility
assessnents, “Rule 52(a) denmands even greater deference to the
trial court’s findings.” Anderson v. City of Bessener Cty, NC
470 U. S. 564, 575 (1985). “Were the court’s finding is based on
its decision to credit the testinony of one w tness over that of

another, “that finding, if not internally inconsistent, can



virtually never be clear error.’” Schl esinger, 2 F.3d at 139
(quoting Anderson, 470 U S. at 575). The district court orally
summari zed the testinony of the major fact and expert w tnesses and
made specific credibility assessnents of those w tnesses. The
district court then found specific instances of fault on the part
of each vessel which contributed to the collision. After a
conplete review of the record, we find sufficient evidence exists
to support the district court’s findings. Consequently, we are
convinced that the district court did not clearly err in assessing
fault at 50% for each vessel

Furthernore, appellees correctly state that The Pennsyl vani a
rule “does not determne a party’s ultimate share of liability for
a loss.” Ofshore Express, 943 F.2d at 1472. Reliable Transfer
requires that the courts use a conparative fault schene for
maritime matters. I1d. (citing Reliable Transfer, 421 U S. 397, 95
S. &. 1708). As such, the district court commtted no | egal error
by using conparative fault principles in assessing fault in this

case.

B. The Narrow Channel Rul es

Ti dewat er contends that the district court erred as a matter
of law in dividing liability equally between the parties because
vessel s crossing the centerline in violation of the Narrow Channel
Rul e are considered at fault for all resulting damages. State of
Loui siana v. MV TESTBANK, 564 F. Supp. 729 (E.D. La. 1983), aff’d,
767 F.2d 916, 917 (5th Cr. 1985). Based on the Narrow Channe
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Rul es, Tidewater contends that it was entitled to presune that the
ALASKA woul d keep to her own side and would pursue the customary
track of vessels in the channel.

The appellees ALASKA and Burma Navigation contend that,
assumng the ALASKA violated Rule 9, violations of this
navi gational rule have never constituted greater than 50%
negligence as a matter of |aw nor have such viol ati ons established
per se liability. MV TESTBANK, 564 F. Supp. 729. Appel | ees
further point out that Reliable Transfer nmakes all ocation of fault
inmritime collision cases a fact question. See Southern Natural
Gas Co. v. Pontchartrain Materials, Inc., 711 F.2d 1251, 1259 (5th
Cr. 1983). In support of the district court’s liability
allocation, the appellees note that the district court found (1)
that Captain Whbb |acked credibility; (2) that Wbb becane
disorientated in the heavy fog; (3) that Wbb turned his vessel to
port across the bow of the oncom ng ALASKA whi | e t aki ng neasures to
avoid the nunber one buoy; and (4) that the Coast Guard report
showed that the SEAHORSE's turn was the primary cause of the
col l'i sion.

Finally, appellees argue on their cross appeal, that the
district court clearly erred in finding that the ALASKA was on the
west side of the channel and in allocating 50%fault to the ALASKA
The appellees base their contention on the facts that (1) the
channel is only 600 feet wwde and (2) the mate of the RELIANT
SEAHORSE, Futcher, testified that the SEAHORSE was running the

western edge of the channel with the ALASKA 300 feet to her east.
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This testinony put the ALASKA to the east of the center of the
channel. Appellees naintain that the SEAHORSE s mate’ s position
fix, photographs of the ALASKA taken m nutes after the collision,
and the debris caused by the collision reflect that the ALASKA was
on the eastern side of the channel. Therefore, appellees maintain
that the district court clearly erred in assessing 50%fault to the
ALASKA in this case.

Vessel s navigating the M ssissippi River nust adhere to the
Narr ow Channel Rules (Rules 9 and 14) unl ess otherw se agreed. See
Marine Transport, 37 F.3d at 1143-44. However, a vessel’s position
on one side or the other of the center of the river does not
conclusively establish that a rule was violated. 1d. at 1145. W
have previously held that a downbound vessel’s right-of-way under
Rule 9 is conditional in that the downbound vessel, in this case
t he RELI ANT SEAHORSE, nust have proposed a manner and place for
passage and i niti ated maneuvering signals under Rule 34(a)(i). Id.
at 1144. \Wen the downbound vessel exercises its authority under
Rule 9(a)(ii), the upbound vessel nust give way. 33 US.C 8§
2009(a)(ii); and see Marine Transport, 37 F.3d at 1144.

In this case, the district court specifically found that
Capt ai n Webb did not maintain contact wwth the ALASKA and, in fact,
chose a course of conduct which put the RELI ANT SEAHORSE in a path
per pendi cul ar to the oncom ng vessel. Although the district court
did not expressly delineate the various rules violations, its fact
findings are nore than sufficient to showthat its apportionnent of

fault was based on rules violations by both vessels. Even though
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the district court found the ALASKA to be on the western side of
the river, atechnical violation of Rule 9(a)(i), this finding does
not support the inposition of 100% liability on the ALASKA. The
district court also found that Captain Webb did not stop, slow his
vessel, or mmintain additional contact with the ALASKA. |nstead,
Webb chose to initiate a port maneuver which put his vessel across
t he bow of the oncom ng ALASKA. The district court al so found that
Webb did not see the ALASKA and apparently did not receive or
acknowl edge his mate’'s reports of the location of the oncom ng
vessel. These findings support its apportionnment of fault at 50%
for each vessel. After carefully reviewng relevant portions of
the record itself, we are satisfied that the district court’s

apportionnent of fault is not clearly erroneous.

C. Oher Cdains

The parties agree that the judgnent should be anended to
reflect in personamliability as to Burma Navigation, Zapata Qulf
Marine, and Tidewater Marine as well as inremliability as to the
ALASKA and the RELI ANT SEAHORSE. W agree. Therefore, we anend
the judgnent of the district court to reflect both in remand in
personamliability in this case.

Next, Ti dewater contends that Burma Navi gation “nmanufactured”
a 4.5 degree error in the course recorder to show that the ALASKA
was on the east side of the channel in an effort to avoid
liability. Tidewater argues that they incurred substantial costs

in repudiating the fabricated course recorder error and that the
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district court erred in refusing to sanction Burma Navigation for
this fabrication.

ALASKA and Burnma Navi gation contend that Tidewater’s argunent
is frivolous and presents nothing for this Court to revi ew because
no Rule 11 notion was ever made by Tidewater. They al so argue
that, even if the appellants properly filed a notion in accordance
wth FED. R Qv. P. 11(c)(1), the sanctions issue is nobot because
the case has been tried, no objections to ALASKA' s theories were
made, and Rule 11 requires that a witten notion be served on the
of fendi ng party.

In their reply brief, Tidewater concedes that the sanctions
issue is not properly before this Court. As such, it is not

necessary for this court to reach the issue of sanctions.

CONCLUSI ON

Sufficient evidence exists to support the district court’s
findings in this case. Further, the district court commtted no
| egal error in assessing fault at 50%for each vessel. All parties
agree that the district court erred in entering judgnent only in
rem when the suit also contained in personam clains. Therefore,
the judgnent of the district court is recast to reflect the in
personamclains. Finally, appellants admt in their reply brief
that the sanctions issue was not raised below As such, we do not

reach the sanctions issue.
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For the foregoi ng reasons, the judgnent of the district court
is nodified to reflect the in rem and in personamclains and, in

all other respects, the judgnent is AFFI RVED
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