IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30600

DWAYNE BLAIR, GLORI A BLAI R,
Plaintiffs,

ver sus

SEALI FT, I NC. ,
Def endant —Fhird Party Pl aintiff—Appel | ant,
vVer sus
LOUI SI ANA | NSURANCE GUARANTY ASSCOCI ATI ON,
Def endant —Fhird Party Def endant —Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

August 5, 1996

Bef ore H G3 NBOTHAM W ENER and PARKER, Circuit Judges.
WENER, Circuit Judge:

More than a decade ago, Defendant-Third Party Plaintiff-
Appel lant Sealift, Inc. (Sealift) inpleaded Defendant-Third Party
Def endant - Appel | ee Loui si ana | nsurance Quaranty Associ ati on (LI GA)

into the instant action. Since that tinme, the case has been



appealed to this court; consolidated with a nunber of simlar
cases; forwarded by us together wth a certified case to the
Loui si ana Suprene Court; decided by us on the basis of the answer
to the question certified; remanded to the district court; and,
now, appealed once again to this court. At the heart of this
ongoi ng controversy is the question whether LIGA is obligated to
reinsure standard workers' conpensation policies when clains are
brought under those policies for maritinme-related injuries. The
particular issue raised by the instant appeal is whether the
district court on remand properly held that LIGA is not obligated
to cover such clainms, and that it therefore need not reinburse
Sealift for its costs, including attorneys' fees. Notw thstanding
the fact that this last holding by the district court 1is
i nconsistent with this court's holding inthe initial appeal of the
i nstant case, we affirmbecause of superveni ng changes in the | aw.
l.
FACTS AND PROCEEDI NGS

A LI GA

In response to an increasing nunber of insolvencies anong
i nsurance conpanies statewide, the 1970 Louisiana Legislature
enacted the Insurance @Quaranty Association Law (I GAL).! The | GAL
“created LIGA as a non-profit, unincorporated entity to pay valid

clains, up to statutory limts, in the event an insurer who was a

1See LA. Rev. STAT. ANN. 88 22: 1375 et seq. (West 1995).
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nenber of [LI GA] becane insolvent.”? Specifically, when insurance
conpanies that are nenbers of LIGA becone insolvent, LIGA is
required to “assune . . . the benefits and obligations of the
direct insurance policies underwitten by the defunct carrier.”?
The | GAL expressly provides, however, that several particular
kinds of direct insurance wll not be reinsured by LIGA*
Significant to the instant appeal is the fact that “ocean marine
i nsurance” is one of those kinds of insurance excluded fromLIGA s
rei nsurance obligations.?® Since 1985, the precise neaning of
“ocean marine insurance” has been the subject of nmuch litigation.
That litigation, and the 1989 anendnents to the | GAL adopted in
response to it, are discussed bel ow
B. PROCEDURAL BACKGROUND

1. In District Court: Phase |

In Novenber 1984, Plaintiffs Dwayne Blair (Dwayne) and his
wfe, GoriaBlair, (collectively, the Blairs) filed suit under the
Jones Act and general maritinme |law against Sealift, Dwayne's
enpl oyer. The Blairs alleged that Dwayne had been injured in the
course of his enploynent as a crew nenber on one of Sealift's

vessel s. At the time of Dwayne's alleged injury, Sealift was

’Deshotels v. SHRM Catering Serv., Inc., 845 F.2d 582, 583
(5th Cir. 1988).

3See Sifers v. Gen. Marine Catering Co., 892 F.2d 386, 388
(5th Gr.), nodified on other grounds, 897 F.2d 1288 (5th Cr.
1990) .

‘See LA. Rev. STAT. ANN. § 22:1377 (West 1995).
5See i d.



i nsured under a “Standard Wrknen's Conpensation and Enpl oyers
Liability” insurance policy (the WJEL policy) issued by Transit
Casualty Conpany (Transit), a nenber of LIGA Under the W EL
policy, Transit owed Sealift the duties of defense and indemity.

In Decenber 1985, Transit was declared insolvent by the
Loui si ana's Comm ssi oner of Insurance, and Transit's policies were
canceled. As aresult, in January 1986, Sealift demanded that LI GA
assune Transit's obligations under the WJ EL policy. LIGA refused,
asserting that the policy constituted “ocean marine insurance”
within the neaning of the statutory exception to its reinsurance
obl i gati ons.

In response, Sealift filed a third party conplaint against
LIGA in the Blair lawsuit, and the Blairs named LIGA as an
additional defendant. In April 1986, Sealift filed a notion for
summary judgnent agai nst LI GA, asserting that LI GA was obligated to
pay the full anpbunt of the Blairs' claim Sealift also sought
paynment fromLI GA of any attorneys fees and other costs i ncurred by
Sealift inits defense against the Blairs' suit, as well as inits
prosecution of the coverage claim against LIGA |In opposing the
motion, LIGA insisted that (1) the WIJ EL policy constituted “ocean
marine insurance”; and (2) LIGA was therefore |iable for neither
the Blairs' claimnor Sealift's attorneys' fees and costs.

In Cctober 1986, Sealift and the Blairs reached a settl enent
inthe amount of $150,000. The Blairs agreed not to execute on the
settl enment against Sealift, however, until LIGA s obligations were

judicially determ ned. Based on that settlenent, the district



court entered a final, sunmary judgnent dismissing the Blairs
clains against Sealift. In that judgnent, the court also ordered
LIGA to pay the anount owed to the Blairs under the settl enent and
to reinburse Sealift for its attorneys’ fees and ot her costs.

2. Fi rst Appea

a. Certification
LIGAtinely appealed to this court fromthe district court's
grant of summary judgnent. We consolidated that appeal wth a
nunber of simlar but unrel ated cases that al so rai sed the i ssue of
LIGA's obligation to pay a claim brought for maritinme-rel ated
injuries under a general workers' conpensation policy. W then

certified one of the cases, styled Deshotels v. SHRM Services, to

t he Loui si ana Suprene Court.® W al so suggested that, in answering
the question certified in Deshotels, the Louisiana Suprene Court
“nfight] . . . find helpful portions of the record in two other
cases pending before this court”—nanely, the instant case, Blair

v. Sealift, Inc., as well as another of the consolidated cases,

Sifers v. General Mrine Catering.’

6See Deshotels v. SHRM Catering Serv., Inc., 845 F.2d 582, 585
(5th Gr. 1988) (“The style of the case in which certification is
made is Joseph M ke Deshotels, Plaintiff, versus SHRM Catering

Services, Inc. . . . on appeal fromthe United States District
Court for the Wstern District of Louisiana.”) (certifying the
follow ng question: “Does this <claim for maritinme-related
injuries, brought on the Standard Wrknen's Conpensation and
Enpl oyers' Liability policy with a marine endorsenent, involve
‘ocean marine insurance' so as to be excluded . . . from the

coverage of the Insurance Guaranty Associ ation Fund?”).

'See id. As a result of our decision to forward the Blair
record to the Louisiana Suprenme Court, there is sonme anbiguity as
to whether we actually certified Blair as well as Deshotels. W
need not resolve this debate, though, as its resol ution does not
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In January 1989, the Louisiana Suprene Court answered the
question certified in Deshotels. That court held that the disputed
“claim for maritine-related injuries, brought on a Standard
Wor knmen' s Conpensati on and Enpl oyers' Liability policy . . . does
not involve 'ocean marine insurance' and is not excluded fromthe
coverage of the Insurance Quaranty Association Fund.”®

b. The Legi sl ature's Response

Wthin nonths follow ng the i ssuance of the Loui siana Suprene
Court's answer to the question certified in Deshotels, the
Loui si ana Legi sl ature responded by anending the | GAL. Prior to the
enact nent of the anmendnents, the |GAL provided that LIGA would

reinsure "all kinds of direct insurance, except life, health,
nortgage guaranty, and ocean marine insurance."® The anendnents
added the followng |anguage to the statute: "The kind and
coverage of insurance afforded by any policy shall be determ ned by
the coverage specified and established in the provisions of that
policy regardl ess of any nane, | abel, or marketing designation for
that policy."?° The anendnents also inserted the follow ng
definition of "ocean marine insurance":
“Ccean marine insurance” includes marine insurance as

defined in RS 22:6(13), except for inland narine, as
well as any other form of insurance, regardless of the

affect our analysis of the nerits of the instant appeal. See
di scussion infra part I1.B.

8Deshotels v. SHRM Catering Serv., Inc., 538 So.2d 988, 993
(La. 1989) [hereinafter Deshotels].

°See LA. Rev. STAT. ANN. § 22:1377 (West 1989).
0See LA. ReEv. STAT. ANN. § 22:1377 (West 1990).
6



nanme, |abel or marketing designation of the insurance
policy, which insures against maritinme perils or risks

and other related perils or risks . . . . Such perils
and risks include . . . liability of the insured for
personal injury, illness or death . 1

C. Post-Certification

Soon after the anmendnents were enacted, and “[w]ith the
benefit of th[e Louisiana Suprene Court's] [pre-anmendnent]
resolution of our certified question,”'2 we again considered the
consol i dated appeals. LIGA argued that we should reject the pre-
anmendnent result reached by the Louisiana Suprene Court on
certification and instead retroactively apply the supervening
anendnents to the |1GAL, thereby releasing LIGA from any
responsibility to assume the WJEL policies involved in the
consol i dat ed cases.

We rejected LI GA's recommended appr oach, however, as we “s[aw
no reason” to depart fromthe general rule that a state court's
answer to a certified question is “final and binding upon the
parties between whomthe issue arose . . . [and thus] generally .

the 'l aw of the case' in any further federal court proceeding
i nvol ving those parties.”® |In particular, we “question[ed] whether
the Louisiana Suprene Court would conclude that the recent

| egi sl ation overruled its decision in Deshotels.”

1See LA. ReEv. STAT. AWN. § 22:1379 (West 1990).

12Sifers v. Gen. Marine Catering Co., 892 F.2d 386, 389 (5th
Cir. 1990) [hereinafter Sifers].

Bl d. at 391.
¥l d. at 392.



Havi ng determ ned that the Deshotels decision governed all of
the consolidated appeals, we held that LIGA was required to
reinsure the clains arising fromthe standard workers' conpensati on
policies involved in the cases. W also addressed the issue of
LIGA' s obligation to pay the attorneys' fees and other costs of
litigation incurred by the insured enployers. First, we held that
an insured could not recover attorneys' fees and costs incurred in
t he successful prosecution of a clai magai nst LI GA unl ess on renmand
the district court found that LIGA had acted “arbitrarily,
capriciously, or wthout probable cause.”? In addition, we
concluded that LIGA could not be held liable for fees and costs
incurred by an insured such as Sealift in the defense of clains
brought by plaintiffs such as the Blairs if by statute those clains
are excluded from LIGA's reinsurance obligations.?® We then
remanded each individual case to the district courts in which it
had arisen for further proceedi ngs consistent with our opinion.

3. Back In District Court: Phase |

Wil e the instant case was pending on remand, LIGA agreed to
cover the anobunt owed by Sealift to the Blairs under the
settlenment. LIGA refused, however, to cover Sealift's costs and
attorneys' fees. Filing a notion for a sunmary judgnment of
dismssal of Sealift's claim for costs and attorneys fees, LIGA

argued once again that the |GAL anendnents should be applied

151d. at 399.

%] d. at 399-400 (noting that “LIGA's statutory obligation is
coextensive with that of the insolvent insurer”).
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retroactively to exclude the WJJEL policy fromLIGA s reinsurance
obligations. As noted by LIGA at the tine, if the anendnents were
applied retroactively then any claim by Sealift for costs and
attorneys' fees nust fail for the follow ng reasons: First, this
court had held that LIGA cannot be l|iable for |egal services
rendered in the defense of nonrecoverabl e clains!; and second, as
a matter of Jlaw, LIGA cannot be considered to have acted

“arbitrarily, capri ciously, or wthout probable cause” in

contesting unsuccessful prosecutions of coverage clains.®

After considering LIGA's notion, the district court agreed
that the [|GAL anmendnents should be applied retroactively.
Accordingly, it granted summary judgnent dismssing Sealift's
remai ning claimfor attorneys' fees and other costs of litigation.
The district court acknow edged that, in the earlier appeal of the
instant case, this court had expressly rejected the argunent that
the 1GAL anendnents should be interpreted as overriding the
Loui si ana Suprene Court's decisionin Deshotels. Nevertheless, the
district court followed a contrary but supervening Louisiana

appellate court decision, Tidelands Ltd | v. Llouisiana Ins.

Guaranty Ass'n, ' which had been i ssued after Deshotels, after the

anendnents, and after the remand of the instant case.

The Ti del ands deci sion squarely holds that (1) under the | GAL

I d

17
18| d

at 399.

19645 So.2d 1240 (La. Ct. App. 1994), writ denied, 650 So. 2d
252 (La 1995).




anendnents, WC/ EL policies constitute “ocean nmarine i nsurance,” and
(2) the IGAL anendnents should be applied retroactively.?
Explaining its decision to follow Tidelands, the district court
st at ed:
This Court finds that Tidelands is the only post-
anendnent s deci sion which directly addresses the matter
before this Court, that is, whether WJEL insurance
shoul d be considered "ocean marine insurance" when its
coverage involves maritine clains. As such, it expresses
the current interpretation of state law on the natter
before this Court and should be foll owed absent a strong
showng that the state suprenme court would rule
differently.
Under st andably displeased with the district court's decision to
depart fromthis court's earlier decision to abide by Deshotels,
Sealift tinely appealed. The issue is thus before us for the third
tine.
.
ANALYSI S
A STANDARD OF REVI EW
When reviewi ng a grant of summary judgnent, we view the facts
and inferences in the light nost favorable to the non-noving
party?; and we apply the same standards as those governing the
trial court in its determnation.? Summary judgnent nust be
granted if a court determnes "that there is no genuine issue as to

any material fact and that the noving party is entitled to a

20See i d.

21See Cavallini v. State FarmMit. Auto Ins. Co., 44 F.3d 256,
266 (5th Cir. 1995).

25ee Neff v. Am Dairy Queen Corp., 58 F.3d 1063, 1065 (5th
Cr. 1995), cert. denied, 116 S. C. 704 (1996).
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judgrment as a matter of law "2
B. THE MERI TS

1. Defi ning The | ssue

The central issue presented by this appeal is whether the
district court erredin follow ng Tidel ands rather than our earlier
Sifers decision which applied the Louisiana Suprene Court’s
certification response as set out in Deshotels. |If the district
court properly relied on Tidelands, then any claimby Sealift for
attorneys' fees and related costs nmust fail. First, Sealift’s
demand for fees incurred in the prosecution of its coverage claim
agai nst LI GA woul d | ack foundation, as in the end that clai mwould
have proved unsuccessful. Accordingly, LIGA s actions inresisting
the claimcould not, as a matter of |aw, be considered arbitrary or
capri cious. ? Second, Sealift's demand for fees incurred in
defending against the Blairs' claim would be unfounded: | f
Tidel ands were followed, then the Blairs' suit would conprise a
cl ai m under “ocean nmarine insurance,” which would be excluded by
the | GAL as anended. Consequently, under circunstances in which
Ti del ands prevails, LIGA would be liable for neither the Blairs'
claimnor for any attorneys’ fees and costs incurred by Sealift in
def endi ng against the claim?

At oral argunent to this panel, Sealift and LI GA debated the

peri pheral question whether Blair itself was certified to the

ZFeD. R Qv. P. 56(c).
#gGifers, 892 F.2d at 399.
] d. at 400.
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Loui si ana Suprenme Court together with Deshotels. That, however, is
a debate we need not resolve, as we conclude that regardl ess of
whet her, technically, Blair was or was not certified, the district
court's decision to depart fromour earlier ruling in the instant
case should be affirned.

2. The Law of the Case

Cenerally, under the “law of the case” doctrine, our prior
rulings on given issues in a particular case nust be followed
“W t hout reexam nation, both on remand to the district court and on
subsequent appeals to this court.”?5 If such a ruling has
effectively inplenented a state suprene court's response to a
question certified earlier fromthe case before us, then deference
totheruling is particularly appropriate: A certification answer
“provide[s] this [c]ourt with indisputable authority for deciding

difficult and previously unresolved issues of [s]tate |aw. "%

26N. M ssi ssi ppi  Communi cations, Inc. v. Jones, 951 F.2d 652,
656 (5th CGr.) (footnotes omtted), cert. denied, 506 U S. 863
(1992).

We take this opportunity to note an additional “winkle” in
this procedurally conplex case. Assum ng arguendo that Blair was
not certified, the application of Deshotels opinion to the Blair
case could either be considered the |law of the case or the
application of a “prior” panel decision, i.e., the binding
precedent of this circuit. See Sifers, 892 F.2d at 391-92
(treating the certification response as binding on parties to the
appeal who were not parties to the certified case, for the reason
that the answer is “now the law of this circuit”). Thi s
distinction is of no nonent here, however, as subsequent, clearly
contradictory state law trunps both the law of the case and the
ot herwi se binding nature of prior decisions of a panel of this
court. See, e.qd., Lee v. Frozen Food Express, Inc., 592 F. 2d 271
272 (5th CGr. 1979).

2’Nat'l Educ. Ass'n, Inc. V. Lee County Bd. of Pub.
I nstruction, 467 F.2d 447, 449 (5th Cr. 1972).

12



Neverthel ess, our prior rulings may be reexam ned both on
remand and on subsequent appeals if “controlling authority has
since made a contrary decision of |aw applicable to such issues.”?8
This reexamnation principle applies even when our earlier
resolution of the issue has followed a certification response by a
state's highest court, for the certification process does not
ultimately relieve us of “our constitutionally inposed duty to
deci de cases properly before us for review "?°

We have in the past reexam ned our own rulings that had been
based on a response by a state suprenme court to a certified
questi on. The nost instructive exanple for today's purposes is

Laubie v. Sonesta Int'l Hotel Corp.3%—a case with a procedura

history remarkably simlar to that of the i nstant case—n which we
certified an issue regarding innkeeper liability to the Louisiana
Suprene Court. Wth the benefit of that court's response to the
certified question, we ruled onthe liability issue and renanded to
the district court. Wile the case was on remand, the Louisiana
Legi sl ature anended the Cvil Code to counteract the Louisiana
Suprene Court's interpretation of innkeeper liability.

Inits decision on remand, the district court acknow edged our
earlier decision in which we had inplenented the Loui si ana Suprene

Court's analysis of the issue, but nevertheless applied the

8N. M ssissippi, 951 F.2d at 656.

2°Nat 'l Educ. Ass'n, 467 F.2d at 449; see also Laubie v.
Sonesta Int'l Hotel Corp., 752 F.2d 165 (5th G r. 1985).

30752 F. 2d 165.
13



anendnents to the GCvil Code as superseding the Louisiana Suprene
Court’s answer to our certified question — and did so
retroactively. Wth that case once again before us on appeal, we
affirmed, noting that “[i]n Louisiana, a civil law jurisdiction,
the legislative will, as expressed in the articles of the Code, is
suprene. "3 Thus, even when one of our determ nations follows a
certification response, it nmay be reexam ned on remand or on
subsequent appeal when supervening authority has issued.

It is worth noting that the instant case differs from Laubie
inthat, here, the legislative anendnents were i ssued prior to our
earlier ruling in Sifers on the disputed issue. Nevert hel ess,

subsequent to our Sifers ruling, the Tidelands court issued an

opinion that directly contradicts our Sifers decision.3 Moreover,

in H& B Construction Co. of Louisiana v. LIGA 3 another state

appel l ate court independently determ ned that the | GAL anendnents

shoul d be applied retroactively. The H & B Construction deci sion

is not directly on point, as it deals with LIGA's obligation to
reinsure protection and indemity (P & |) policies rather than

WC/ EL policies. Nevertheless, H & B Construction strengthens the

district court's hindsight conclusion that we “got it wong,” and
the Tidel ands court “got it right.”

State appellate court decisions may constitute subsequent,

11 d. at 167.
32See Ti del ands, 645 So.2d 1240.

33580 So. 2d 931 (La. Ct. App.), wit denied, 587 So. 2d 695
(La. 1991).
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controlling authority that overrides an earlier determ nation by
this court. Specifically,

state internedi ate appellate court decisions constitute
indicia of state |aw even when decided after a federa

court has rendered a contrary opinion if the federal
court judgnment has not yet becone final. Such deci sions,
if applicable, should, therefore, be followed absent a
strong showi ng that the state suprene court would rule
differently. 3

In the instant case, there has been no “strong showi ng” that the

Loui si ana Suprenme Court would depart from the concl usions of the

Ti del ands and H & B Construction courts. |Indeed, the only show ng,
strong or otherwise, is to the contrary: The Louisiana Suprene

Court has denied wits in both Tidelands and H & B Constructi on.

Al t hough the refusal to grant a wit has no precedential effect,
such a refusal does provide *“persuasive” evidence that the
Loui si ana Suprene Court approves of the |egal conclusions reached
by the appellate court.?® Accordingly, in this instance the
district court properly determned that Tidelands constitutes
controlling authority which conpels a departure from our earlier

certification-based decision on the issue of LIGA's obligation to

34See Lavespere v. Niagara Mach. & Tool Wirks, Inc., 920 F.2d
259, 260 (5th GCr. 1990) (footnotes omtted), cert. denied, 114 S.
Ct. 171 (1993).

3°See Colonial Pipeline Co. v. Agerton, 289 So. 2d 93, 96 (La.
1974) (noting that a refusal to grant a wit is “persuasive,” but
is wthout the precedential weight of a case in which a wit has
been granted), aff'd, 421 U S. 100 (1975).
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reinsure the WO EL policy..549 So.2d 283 (La. 1989).°%
L1l
CONCLUSI ON
For the foregoing reasons, the district court's grant of
summary judgnent dismssing Sealift's claim against LIGA for
attorneys' fees and other costs is

AFFI RVED.

%¢Seal i ft urges that the Louisiana Suprenme Court's decision in
Backhus v. Transit Casualty Co.

clearly indicates that the Louisiana Suprene Court would reject
t he hol di ngs of the Tidelands court. | n Backhus, an opinion issued
shortly after the Legislature anended the |GAL, the Louisiana
Suprene Court recited its Deshotels opinion wth approval.
Nevert hel ess, the Backhus opi ni on never di scusses the i npact of the
| GAL anmendnents on the state of the law, in fact, the anendnents
are not even nentioned in the opinion. Mreover, the central issue
of the Backhus opinionis whether P & | policies, rather than WO EL
policies, constitute “ocean nmarine insurance.” Thus, standing
al one, Backhus provi des no persuasi ve evidence on the issue of how
t he Loui si ana Suprene Court would rule on the matter at hand. Any
tentative indication to the contrary that we may have made in our
earlier decision in the instant case, see Sifers, 892 F.2d at 392,
i s best characterized as dicta, the accuracy of which has not stood
the test of tine.
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