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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30524
MARY ANNA RI VET, M NNA
LEE W NER, EDMOND G
M RANNE, and EDMOND G
M RANNE, JR. ,
Pl aintiffs-Appellants,
vVer sus

REA ONS BANK, WALTER L.
BROWN, PERRY S. BROW,
and FOUNTAI NBLEAU STORAGE
ASSQCI ATES,
Def endant s- Appel | ees.

Appeal Fromthe United States District Court
for the Eastern District of Louisiana

March 13, 1997

Before JONES and WENER, Circuit Judges, and FURGESON, " District
Judge.

WENER, Circuit Judge:

Plaintiffs-Appellants Mary Anna R vet, M na Lee Wner, Ednond

G Mranne, and Ednond G Mranne, Jr. (collectively, the

District Judge of the Western District of Texas, sitting by
desi gnati on.



M rannes)? appeal the district court’s order refusing to renand
their case to the Louisiana state court from which it had been
renmoved by Defendants-Appellees Regions Bank, Walter L. Brown,
Perry S. Brown, and Fountainbleau Storage Associates (FSA)
(collectively, the defendants). The Mrannes also appeal the
district court’s grant of the defendants’ notions for summary
j udgnent dismssing that action. Concluding that the district
court correctly deni ed remand under the “artful pl eadi ng” exception
to the well-pleaded conplaint doctrine, we affirmthe refusal to
remand the Mrannes’ suit to state court; and, agreeing that
summary judgnent of dism ssal was providently granted on the basis
of claimpreclusion, we affirm
| .
FACTS AND PROCEEDI NGS

This action concerns the viability of a $5, 000,000 second
nortgage on the interest of the |essee (leasehold estate)® in a
parcel of imovable property (leased prem ses) located at the

intersection of Tulane and Carrolton Avenues in New Ol eans,

2 Ednond G Mranne and Mary Anna Rivet are husband and wi fe,
and BEdnrond G M ranne, Jr. and M nna Lee Wner are husband and
wi fe.

3 “Leasehol d estate” is a termunknown to the Gvil Law, which
does not recognize estates in land. See A N Yiannopoul os,
2 Louisiana Cvil Law Treatise § 226 at 422-23 (3d ed. 1991). In
Loui siana, a |ease of imovable (real) property is a personal (in
personan) contract which does not create rights in rem however,
under provisions of various statutes, both predial (real estate)
and mneral | eases are afforded sone of the attributes of rights in
rem notably the protection of the public records doctrine,
including the susceptibility of the rights of the lessee to
conventional (real estate) nortgages and the ranking of such
encunbrances anong thensel ves based on tine of recordation. See
id., at 424-25, and also La. Rev. Stat. Ann. 88 2721 & 2754-56
(West 1991).




Louisiana.* In 1957, Lois Stern as |essor granted a ground | ease
of the leased premses to Pelican State Hotel Corporation as
| essee. As a result of several subsequent assignnents, the
| easehol d estate was eventual |y acquired by Tul ane Hotel |nvestors
Limted Partnership (TH LP) on Septenber 15, 1983. On the sane
date, THILP granted a collateral nortgage (first nortgage)
encunbering the | easehol d estate to secure a $15, 000, 000 col | at er al
nortgage note, which in turn was pledged as collateral on a |oan
from First Financial Bank (FFB).® |In May of the foll ow ng year,
THI LP granted anot her col | ateral nortgage (second nortgage) on the
| easehold estate, this one to secure a $5,000,000 collateral
nort gage note pledged to and held by the Mrannes.?

In 1985, little nore than a year after granting the second
nmortgage, THILP filed for protection under Chapter 11 of the
Bankruptcy Code. The bankruptcy was |ater converted to a Chapter
7 proceeding and a trustee was appointed. In the spring of 1986,
the trustee applied for court approval to sell the | easehol d estate

at public auction, free and clear of essentially all encunbrances,

4 The location of the |eased prenmses is a |legendary one to
many New Ol eani ans. For years the property was the site of
Pelican Stadium the hone field of the old New Ol eans Pelicans
m nor | eague basebal | team

> See Max Nathan, Jr., The Collateral Mrtgage, Logic and
Experience, 49 La. L. Rev. 39 (1988), for a discussion of the
col l ateral nortgage, that uni que Loui siana “hybrid security device,
conbi ning the el enents of both pledge and nortgage.” 1d. at 39-40.

6 One of the holders of the note, Ednond G M ranne, Jr., also
appears to have been a partner of THI LP
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specifically including the second nortgage.’” The bankruptcy court
i ssued an order advising all creditors and parties in interest who
m ght oppose the proposed sale to serve any objections to the sale
on the trustee and file such objections with the court by June 12,
1986. The court also set June 16, 1986 as the date for a hearing
on the trustee’'s application. At the hearing, plaintiff Ednond G
Mranne, Jr., an attorney-at-law, appeared on behalf of hinself,
pro se, and his father, plaintiff Ednond G M ranne, as hol ders of
the note secured by the second nortgage. Their respective w ves,
plaintiffs Mnna Lee Wner and Mary Anna Rivet, did not appear in
person; neither were they identified by nanme as being represented
by M ranne, Jr.

On the day after the hearing, the bankruptcy court granted t he
sal e application and ordered that the | easehol d estate be sold free
and clear of virtually all liens and encunbrances, expressly
identifying the second nortgage held by the Mrannes as one of the
myri ad encunbrances to be canceled. As no appeal was taken from
that order, the trustee proceeded with the public auction of the
| easehol d estate. At the auction, FFB, the holder of the first
nortgage, submtted the only bid. Approxinmately two nonths | ater
t he bankruptcy court approved the auction results, directed that
t he sal e of the | easehol d estate to FFB be consummuat ed, and ordered
the Recorder of Moirtgages for Oleans Parish to cancel the liens

and encunbrances |isted, which expressly included the second

" At this point, the | easehold estate consisted principally of
the Bayou Pl aza Hotel, fornmerly known as the Fountainbl eau Hotel.
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nortgage held by the Mrannes. Despite the bankruptcy court’s
order, however, the second nortgage was, for sone as yet
unexpl ai ned reason, never canceled and remained inscribed on the
public records of Oleans Parish.

Secor Bank eventual |y succeeded FFB as owner of the | easehold
estate. | n Decenber 1993, Defendants-Appellees Walter L. Brown and
Perry S. Brown, successors-in-interest to the original |essors,
sold the leased prem ses to Secor, thereby vesting Secor wth
perfect ownership of the |eased prem ses.® Later the sane day,
Secor in turn conveyed its newy acquired full ownership in the
| eased premises to FSA, which remai ned the record owner as of the
comencenent of the instant litigation. Secor was thereafter
succeeded by Regi ons.

A year later, the Mrannes filed this suit in Louisiana state
court against the defendants, alleging that the Decenber 1993
transacti ons —in which the Browns conveyed their interest in the
| eased premses to Secor (which already owned the |easehold
estate), and Secor in turn conveyed the |eased premses in ful
ownership to FSA —had the net effect of canceling the | ease and
t hereby abrogating the Mrannes’ purported rights under the second

nmortgage which, they alleged, still encunbered the |easehold

8 Under Louisiana Cvil Code Article 1903, an obligation may
be extingui shed by “confusion” when the qualities of obligee and
obligor are united in the sane person. Thus when a l|essor’s
interest and a |l essee’s interest in the sane i movabl e property are
consolidated in the sane person, the | ease ceases to exist and the
person vested with both interests will hold perfect or full
ownership —essentially the equivalent of “fee sinple” title in
the common | aw. See Ranson v. Voiran, 146 So. 681, 682 (La. 1931).
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est at e. The Mrannes sought (1) to have the second nortgage
recogni zed and enforced, via ordinaria, against the imobvable
property located on the |eased prem ses, or (2) alternatively,
damages. In their conplaint, the Mrannes assi duously avoi ded any
hint of the previous bankruptcy proceedings and orders affecting
the leased premses, the |easehold estate, and their second
nort gage against it.

The defendants renoved the case to federal district court,
asserting federal question jurisdiction onthe theory that the 1986
bankruptcy court orders expressly extingui shed the Mrannes’ rights
under the second nortgage. Foll ow ng renoval, Regions and FSA
filed notions for summary judgnent asserting, inter alia, claim
precl usi on based on the bankruptcy court’s orders. The Browns al so
filed for summary judgnent adopting Regions and FSA's claim
precl usion defense and asserting, as a separate and i ndependent
basis for dismssal, the Mrannes’ failure to state a cause of
action against the Browns. More or |ess simultaneously, the
M rannes sought remand, contendi ng that the bankruptcy court orders
at nost provided defendants with an affirmative defense and thus
coul d not confer renoval jurisdiction. The district court denied
the Mrannes’ notion to remand, relying primarily on the principles

announced by this court in Carpenter v. Wchita Falls | ndependent

School District.® At the same tine, the court granted sunmary

judgnent in favor of FSA and Regi ons on clai m preclusion grounds,

and in favor of the Browns on their separate and i ndependent

44 F.3d 362 (5th Gr. 1995).
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grounds. The Mrannes tinely filed a notice of appeal fromthese
rulings.
.
ANALYSI S

A. Renoval Jurisdiction —Basic Principles

We have recently reviewed the well established principles
governing federal question renoval jurisdiction.! The denial of
a notion to remand an action renoved fromstate to federal court
presents a question of federal subject nmatter jurisdiction and
statutory construction which we review de novo on appeal . As a
defendant’s use of the renoval statute!? deprives a state court of
a case properly before it and thereby inplicates concerns of
federalism that statute nmust be strictly construed.® It follows
t hat the defendant who seeks to sustain renoval nust al so bear the
burden of establishing federal jurisdiction over the subject matter
of the state court suit.

As a general proposition, renoval hinges on whether a federal
district court could have asserted original jurisdiction over the

state court action had it initially been filed in federal court.?®

10 See id. at 365-67.

11 Garrett v. Commonweal th Mortgage Corp. of Anerica, 938 F.2d
591, 593 (5th Gir. 1991).

12 28 U.S.C. § 1441.

13 Carpenter, 44 F.3d at 365-66.
14 1d. at 365.

15 See 28 U.S.C. § 1441(a).



When a defendant seeks to renobve a state court suit on the basis of
federal question jurisdiction, as was the case here, renoval wll
be appropriate only if the action is one “arising under the
Constitution, laws or treaties of the United States.”'® |n npbst
cases, a defendant’s assertion of federal question renoval
jurisdiction wll rise or fall on the allegations in the
plaintiff’s “well-pleaded conplaint,” that is, on whether “there

appears on the face of the conplaint sonme substantial, disputed

guestion of federal law " This nmeans that the defendant nust
predi cate his assertion of federal jurisdiction on the allegations
of the plaintiff’s claim not, for exanple, on the basis of an
anticipated or even an inevitable federal defense.? As Justice
Cardozo succinctly put it, the defendant nust show that a federal
right is “an elenent, and an essential one, of the plaintiff’s
cause of action.”?

B. Artful Pleading Exception —
Federal Res Judi cata

Federal courts have over the years created but a few narrow

exceptions to the fundanental precept of the well -pl eaded conpl ai nt

16 28 U.S.C. §§ 1331 & 1441(b).

17 Carpenter, 44 F.3d at 366 (citing Louisville & Nashville R
Co. v. Mtley, 211 U S 149, 29 S.C. 42, 53 L.Ed. 126 (1908).

18 Carpenter, 44 F.3d at 366 (citing Franchise Tax Board v.
Construction Laborers Vacation Trust, 463 U S. 1, 12, 103 S. C
2841, 2848, 77 L.Ed.2d 420 (1983)) (enphasis added).

19 Carpenter, 44 F.3d at 366.

20 qully v. First Nat’| Bank, 299 U.S. 109, 112, 57 S.Ct. 96,
97, 81 L.Ed. 70 (1936).




doctrine that “[t]he plaintiff is master of her conplaint.”? The
coonmon rationale for these jurisprudential exceptions —
euphem stically known by the cynically sarcastic sobriquet of the
“artful pleading exception” — is that when a plaintiff has
available “no legitimate or viable state cause of action, but only
a federal claim he may not avoid renoval by artfully casting his
federal suit as one arising exclusively under state |aw. "?22

The first and best known specie of artful pleading is the one
that arises when the area of state |law upon which a plaintiff’'s
claimis based has been “conpletely pre-enpted’” by federal |aw,
i.e., when the “pre-enptive force of a statute is so
‘“extraordinary’ that it ‘converts an ordinary state | aw conpl ai nt
into one stating a federal claimfor purposes of the well-pleaded
conplaint rule.”” Only a few types of clains have been held to

be “conpletely pre-enpted,” though —nost notably those preenpted

21 Carpenter, 44 F.3d at 366.

2 |d. W note that another jurisprudentially created
doctrine, nore frankly | abel ed “fraudul ent joinder,” supports the
assertion of renoval jurisdiction on the basis of diversity of
citizenship when a plaintiff’s well-pleaded conplaint would not
ot herwi se allow renoval because of the joinder of a non-diverse
def endant. Even though we give great deference to the allegations
found in the plaintiff'’s state court conplaint, we wll
neverthel ess examne the questioned joinder of a non-diverse
defendant and hold it to be fraudul ent under this doctrine when
there is no possibility of recovery against that party. See Dodson
V. Spillada Maritinme Corp., 951 F.2d 40, 42 (5th Gr. 1992);
Carriere v. Sears Roebuck and Co., 893 F.2d 98, 100 (5th GCr.
1990). The parallel between the fraudul ent joinder exception and
the artful pleading exception should be obvious.

2 Caterpillar, Inc. v. Wllians, 482 U S. 386, 393, 107 S.C
2425, 96 L. Ed.2d 318 (1987) (quoting Metropolitan Life Ins. Co. v.
Taylor, 481 U S. 58, 65, 107 S.C. 1542, 95 L.Ed.2d 55 (1987)).
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by Section 302 of the Labor Managenent Rel ations Act of 1947 or by
Section 502 of the Enploynent Retirenment |ncone Security Act of
1974,

A second and sonewhat rarer specie of artful pleading that
justifies an exception is the one exenplified by the case we

consider today, as illustrated in Federated Departnent Stores v.

Mbitie*® —claim preclusion or res judicata. In Mitie, seven
plaintiffs had filed and lost a consolidated antitrust suit in
federal court.? Five of the seven plaintiffs appeal ed the district
court decision, but two (Brown and Mitie) elected to file al nobst
identical second suits (Brown Il and Mitie Il) in state court,
facially based exclusively on state |aw After the defendants
renoved these two state court suits, Brown and Mitie sought renmand
to state court. The district court first denied Brown’'s and
Mitie’'s notions to remand, finding that their state court actions
“were properly renoved to federal <court because they raised

‘essentially federal law clains,” then dism ssed the clains on res

24 See Avco Corp. V. Aero Lodge No. 735, Int’'l Ass’'n. of
Machi ni sts, 390 U. S. 557, 559, 88 S.Ct. 1235, 1237, 20 L.Ed.2d 126
(1968) (8 302 of LMRA); Metropolitan Life, 481 U S. at 65-66 (8 502
of ERI SA).

% 452 U S. 394, 101 S.Ct. 2424, 69 L.Ed.2d 103 (1981).

26 Six of the plaintiffs had originally filed their suits in
federal court, and one plaintiff who originally filed suit in state
court saw his action renoved to federal court on federal question
and diversity jurisdiction grounds. The district court found that
all of the plaintiffs had failed to allege an “injury” to their
“property or business” within the neaning of 84 of the C ayton Act,
15 U S.C § 15. 1d. at 395-96.
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j udi cata grounds. ?’

In the nmeantine, the NNnth Grcuit had ruled in favor of the
other original federal plaintiffs —the five who had appeal ed
their district court | osses —based on a superveni ng Suprene Court
decision that had worked a substantive change in pertinent
antitrust law. Consequently, when the two state court plaintiffs,
Brown and Moitie, appealed the district court’s denial of their
nmotions to remand and its subsequent dism ssals for res judicata,
the NNnth Crcuit reversed the district court on the nmerits of its
res judicata determnation, but — inportantly — only after
affirmng the district court’s assertion of renoval jurisdiction

and deni al of remand.?® The Suprene Court then granted certiorari

to consider, specifically, the preclusion issues raised by the
Ninth Circuit’s res judicata anal ysis.?®

Al t hough the Suprenme Court’s decisionwas primarily focused on
the substantive preclusion issues thus presented, the Court, of
necessity, also affirmed the district courts’ original assertion of
renmoval jurisdiction over Brown Il and Mitie Il and the N nth
Circuit’s affirmance of that jurisdiction. 1In a |lengthy footnote,
the Court stated:

The Court of Appeals also affirnmed the District Court’s

conclusion that Brown Il was properly renoved to federal
court, reasoning that the clainms presented were “federal

27 1d. at 396-97.

28 1d. at 397-98.

2 1d. at 398 (“We granted certiorari . . . to consider the
validity of the Court of Appeals’ novel exception to the doctrine
of res judicata.”).
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in nature.” W agree that at | east sone of the clains
had a sufficient federal character to support renoval

As one treatise puts it, courts will not permt plaintiff
to use artful pleading to close off defendant’s right to

a federal forum. . . [and that] occasionally the renova
court will seek to determ ne whether the real nature of
the claim is federal, regardless of plaintiff’s

characterization. 14 C Wight, A Mller, & E. Cooper,
Federal Practice and Procedure 8§ 3722, pp 564-566 (1976)
(citing cases) (footnote omtted). The District Court
appliedthat settled principle to the facts of this case.

W will not question here that factual finding.?3®

Regrettably, the Suprenme Court did not explain precisely what there
was about the plaintiffs’ state law clains that was so “federal in
nature” as to support renoval under the artful pleading exception.

Even though at |east one district court and one comment at or
have suggested that Moitie should be disregarded either as an
aberration that has never been confirnmed by the Suprenme Court or as
an injudicious application of an already suspect doctrine,3 the
circuit courts have nevertheless attenpted, as they nmust, to find
meaning in Mitie s enigmatic footnote. As it happens, different
circuits have articulated one or the other of two distinct
rationales for the Suprene Court’s use of the artful pleading
exception in its approval of the district court’s denial of remand
in Mitie.

One rationale was offered in Travelers Indemity Co. V.

3 1d. at 397 n. 2 (enphasis added).

31 See Magic Chef, Inc. v. Int’'l Mlders & Allied Wrkers
Uni on, 581 F. Supp. 772, 776 n. 4 (E.D. Tenn. 1983 (claimng that
Mitie's value as authority regarding renoval jurisdiction was
superseded by the Suprene Court’s opinion in Franchise Tax Bd.
which was witten by Justice Brennan, a vocal dissenter in Mitie,
and which does not cite Mitie at all); Robert A Ragazzo,
Reconsidering the Artful Pleading Doctrine, 44 Hastings L.J. 273,
303-315 (1993).
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Sarkisian,® in which the Second Circuit interpreted Mitie to
permt renoval whenever a plaintiff files a conplaint based on
federal law in federal court and subsequently files an ostensible
state law claim in state court containing essentially the sane
el enent s. Consistent with the well-pleaded conplaint doctrine,
this “election of forunms” or “consent” rationale recognizes in
essence that a plaintiff remains the master of his conplaint, but
engrafts on this doctrine the limtation that the plaintiff is
al | oned but one opportunity to characterize his clains.*
Reasoning that the Second Crcuit’'s “election of foruns”
rationale would lead to an unwarranted and excessi ve expansi on of

federal renoval jurisdiction, the Ninth Grcuit, in Sullivan v.

First Affiliated Securities, Inc.,?3 concluded that Moitie is better

explained as permtting renoval of only those subsequent state
court clainms that are barred by the res judicata effect of a prior
federal judgnent.?* As the Nnth Crcuit later put it, a

plaintiff’s state law claim may be classified as artfully

pl eaded’ when it is drafted to avoid stating allegations or clains

32794 F.2d 754, 760-61 (2nd Cir.), cert. denied, 479 U S. 885,
107 S.&. 277, 93 L.Ed.2d 253 (1986).

3% See Ragazzo, 44 Hastings L.J. at 307-308.

34 813 F.2d 1368, 1374-75 (9th Cir.), cert denied, 484 U S,
850, 108 S. . 150, 98 L.Ed.2d 106 (1987) (critiquing the election
of forunms rationale as applied in Sarkisian and as discussed in
dicta of an earlier Ninth Crcuit decision, Salveson v. Wstern
States Bankcard Ass’'n, 731 F.2d 1423 (9th Gr. 1984)).

3% 1d. at 1376 (“We therefore construe Mitie as limted to
renoval of state clains precluded by the res judicata effect of a
federal judgnent.”).
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already resolved by a prior federal judgnment.”* |In a nunber of
subsequent cases, the Ninth Grcuit, as well as other circuits,
have endorsed Sullivan's articulation of this “federal res
judicata” rationale for Mitie and have applied Sullivan's
principles, all the while recognizing that this additional branch
of the artful pleading exception nust be used sparingly, in the
narrow and exceptional circunstances described by Sullivan and

Moi tie. 3

In Carpenter v. Wchita Falls Ind. School District,3 a panel

of this court squarely confronted the sane interpretive issue

36 Ethridqe v. Harbor House Restaurant, 861 F.2d 1389, 1403
(9th Gr. 1988); see also dinton v. Acequi, Inc., 94 F. 3d 568, 571
(9th Cir. 1996) (stating that Ninth Grcuit has consistently “found
the artful pl eadi ng doctrine to support renoval where a plaintiff
files his state law clainms in state court in an attenpt to
circunvent the res judicata effect of a prior federal claimthat
has been reduced to judgnent”).

37 See e.qg., Utramar American Limted v. Dwelle, 900 F.2d
1412, 1415 (9th Cr. 1990) (acknow edging that Sullivan recogni zed
a new basis for invoking the artful pleading doctrine but noting
that recharacterization of a state court claim under the res
judi cata branch of the doctrine may only occur when prior federal
j udgnent resol ved i ssues of federal not state |law); Doe v. Allied-
Signal, Inc., 985 F.2d 908, 912 (7th Gr. 1993) (recognizing
Utramar distinction but also finding that renoval was i nproper
because no res judicata was present); Ethridge, 861 F.2d at 1403
(endorsing Sullivan but finding that renoval was inproper because
federal court | acked subject matter jurisdiction over conplaint in
prior and allegedly preclusive federal action); Redwood Theaters,
Inc. v. Festival Enterprises, Inc., 908 F.2d 477, 480 (9th Gr.
1990) (applying Sullivan rul e but hol ding that renoval was i nproper
because plaintiff’s claim had never previously been before a
federal court and no res judicata defense was available to
def endant s) .

3% 44 F.3d 362 (5th Gr. 1995).
14



presented to the Ninth Circuit by Sullivan.® Explicitly rejecting
the Second Circuit’s expansive election of foruns approach and
agreeing with the Ninth Crcuit’s “narrower interpretation,”* we
concluded in Carpenter that the “federal character” of the
plaintiffs’ clains justifying renpoval in Mitie nust be found in
the federal law of preclusion. 1In so doing we were careful to
reiterate our continuing confidence that state courts would conply
with their Supremacy C ause obligation to apply federal rules of
res judicata. *?

In addition, we enphasized our awareness that defendants in
state court suits frequently have the option of enploying the
relitigation exception to the Anti-lInjunction Act,*® as an
alternative approach to disposing of a state court suit that is
precluded by a prior federal judgnent. The fact that a defendant
could seek to enjoin a state court action and thereby, if

successful, achieve the sane result that he m ght have obtai ned had

% |In Carpenter, the plaintiff, a school adm nistrator, filed
two separate suits against the school district she worked for —
one in federal court alleging violations of her free speech rights
under the First Amendnent to the United States Constitution and one
in state court stating a state contract claim and a free speech
cl ai mexcl usively under the Texas Constitution. 44 F.2d at 365.
Simlarly, Sullivan involved a federal action under federal
securities | aw and anot her sim |l ar and simnmultaneous actionin state
court under state securities law. 813 F.2d at 1370.

40 Carpenter, 44 F.3d 369 n. 6, 370 n. 12.

41 1d. at 370.

42 1d.

43 28 U.S.C. 8§ 2283 (“A court of the United States may not

grant an injunction to stay proceedings in a state court except
to protect or effectuate its judgnents.”) (enphasis added).
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he i nst ead sought to renove and di sm ss the suit under Miitie, does
not, Judge Garwood expressly observed in Carpenter, render Mitie
super fl uous. Rat her, Judge Garwood went on to explain, the co-
extensive nature of the relitigation exception to the Anti-
I njunction Act on the one hand and the artful pleading exceptionto
the wel |l -pl eaded conpl ai nt doctrine —based on Mitie s federal

res judi cata grounds —on the ot her hand si nply suggests that “any
potential inpact on federalism fromrenoval [in Mitie] was not
significant.”* |In thus clearly setting forth the rule for this
circuit, the Carpenter panel concluded by stating that:
[W e hold that Miitie should apply only where a plaintiff
files a state cause of action conpletely precluded by a
prior federal judgnent on a question of federal |aw %
Returning to the case now before us, we conclude that the
district court properly reasoned that Carpenter’s hol di ng provides
the sole framework for analyzing the jurisdictional issues raised
by the Mrannes’ thinly veiled collateral attack on the bankruptcy
court’s prior orders. The fact that in Carpenter the federal res
judicata artful pleading rationale did not, in the end, support
renmoval under the specific circunstances of that case —there was
no prior federal case and no prior federal judgnent, just two
simul taneously filed suits, one based on federal |aw and one
scrupul ously —“artfully” —based solely on state |aw — does

not, as the Mrannes now contend, render Judge Garwood’'s carefully

articulated holding in Carpenter dicta. To the contrary, and just

44|d

1 d.

(enphasi s added).
16



as the district court here found, Carpenter controls. Accordingly,
if the defendants can show that the Mrannes’ state court suit,
purportedly brought to enforce their erstwhile second nortgage, is
in fact barred by the claimpreclusive effects of the bankruptcy
court’s 1986 orders that authorized and approved the sale of the
| easehol d estate free and clear of that nortgage and mandated its
cancel lation, then the district court’s denial of the Mrannes’
motion to remand, and its dismssal of their suit for essentially
t he sane reason, nust be affirned.

C. The Bankruptcy Court’s 1986 Orders
Bar the M rannes’ Present Suit

Under the “pure” res judicata or claim preclusion rubric as
developed in this circuit, a prior judgnent wll operate to
preclude a later filed suit if four elenents are present: (1) The
parties in the later action are identical to, or at least in
privity with, the parties in the prior action; (2) the judgnent in
the prior action was rendered by a court of conpetent jurisdiction;
(3) the prior action concluded with a final judgnent on the nerits;
and (4) the sane claim or cause of action is involved in both
actions.* As we find beyond peradventure that all four elenents
subsist in the instant case, we conclude, just as did the district
court, that the clains presented by the Mrannes’ subsequent state
court action, ostensibly seeking to enforce their second nortgage,

are in fact precluded by the bankruptcy court’s 1986 orders.

46 United States v. Shanbaum 10 F.3d 305, 310 (5th Cr. 1994).
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1. Identity and Privity of the Parties

The bankruptcy court’s order authorizing the sale of the
| easehol d estate reflects that Ednond G M ranne Jr., an attorney-
at-law, appeared in court on the previous day, both pro se and as
counsel for his father, in connection wth the pending sale
application by the trustee. The fact that the Mrannes’ w ves,
Ri vet and Wner,* did not personally appear and were not expressly
identified by Mranne Jr. as parties that he represented, is of no
significance. We have previously held that one individual’s
participation in a bankruptcy proceedi ng may bi nd a non-party, such
as a spouse, whose interests are closely aligned with and
adequately represented by the person who did appear.*® Here, Rivet

and Wner had interests identical to those of their husbands in the

bankruptcy proceeding —nanely the preservation (nore accurately
here, the resurrection) and protection of the second nortgage. In
fact, their subsequent state court conplaint listed only the

husbands as owners of the collateral nortgage note, even though it
was presunptively community property under Louisiana |aw %

Consequently, the husbands’ participation in the 1986 bankruptcy

47 I'n Loui siana, married wonen are entitled to retain and use
their mai den nanes, and frequently do so in | egal docunents, such
as deeds, nortgages, and pl eadings, especially in New Ol eans and
the “country parishes” of South Louisiana. See La. Gv. Code art.
100.

4 Eubanks v. F.D.1.C., 977 F.2d 166, 170 (5th G r. 1992).

49 See La. Civ. Code art. 2340 (“Things in possession of a
spouse during the exi stence of a regine of community of acquets and
gains are presuned to be community, but either spouse may prove
that they are separate property.”).
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proceedi ngs by way of Ednond G Mranne, Jr.’s appearance at the
sal e application hearing served as adequate representation of the
interests of the spouses in comunity and was thus no | ess binding
on the wves for claimpreclusion purposes than it was on their
husbands. %°

Wth respect to the defendants, there is no dispute that FFB
was a party to the bankruptcy proceedi ngs as holder of the first
nort gage and the eventual purchaser of the | easehold estate at the
public auction. Neither is there doubt that Regions and FSA are
successors-in-interest to FFBw th respect to the property affected
by the bankruptcy court orders. Again, the rule is well
established that a judgnent nmay have cl ai mpreclusive effect on a
non-party if the non-party is a successor-in-interest to a party’s
interest in property affected by the judgnent.> Consequently, both
Regi ons and FSA are bound by the bankruptcy court’s orders to the
sane extent as is their predecessor, First Financial. Accordingly,
we conclude that the first elenent of claimpreclusion is clearly

satisfied in this case with respect to all four plaintiffs and to

50 Under Louisiana’s conmunity property |laws, the rul e of equal
managenent generally applies to community property; however, the
concurrence of both spouses is required for the alienation,
encunbrance or | ease of comunity immovables and in other limted
situations specified by law. La. Gv. Code arts. 2346-47. As the
collateral nortgage note held by the Mrannes is classified as an
“i ncorporeal novable,” concurrence of the Mrannes’ spouses would
not have been required for the husbands to al i enate whatever rights
flowed fromtheir ownership of the note and the nortgage securing
it. See Nathan, 49 La. L. Rev. at 44.

5t Meza v. Ceneral Battery Corp., 908 F.2d 1262, 1266 (5th Gir
1990); Howel| Hydrocarbons, Inc. v. Adans, 897 F.2d 183, 188 (5th
Cr. 1990).
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def endant s Regi ons and FSA. %2

2. A Court of Conpetent Jurisdiction and A Final Judgnment

The second and third claim preclusion elenents are also
present in the instant case. As a general proposition, district
courts have jurisdiction over cases or civil proceedings arising
under Title 11, or arising in or related to cases under Title 11.°%
It follows that a district court has jurisdiction to authorize and
approve a trustee's sale.® Indeed, a proceeding to sell property
free and clear of liens pursuant to 11 U S.C. 8§ 363(b) and (f) is
a core proceedi ng i n which the bankruptcy court has jurisdictionto
i ssue final orders and judgnments.® Here the proposed sale of the
| easehol d interest arose under and was related to THI LP s chapter
7 bankruptcy case. Consequently, the bankruptcy court had
jurisdiction to consider the Trustee's sale application and to
i ssue the ensuing orders (1) authorizing the sale of the | easehold
estate free and clear of specified junior |liens, expressly
including the second nortgage held by the Mrannes, and
(2) approving that sale and directing the cancellation of those

specified inferior encunbrances.

52 \¢ acknow edge that this first condition of claimpreclusion
cannot be satisfied with respect to the Browns, but we di spose of
the jurisdictional winkle raised by this fact below. See infra
Part E.

53 28 U.S.C. § 1334(a), (b).

>4 Sout hmark Properties v. Charles House Corp., 742 F.2d 862,
870 (5th Cr. 1984); In re Heine, 141 B.R 185, 187 (Bank. D.S.D
1992); see also Matter of Baudoin, 981 F.2d 736, 740 (5th Gr.
1983) (recogni zing wi de reach of jurisdiction under Title 11).

» 28 U.S.C. § 157(a),(b)(2)(N); Heine, 141 B.R at 188.
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Al t hough they characterize the bankruptcy court’s sale orders
as actions beyond the “power” of the bankruptcy court under the
rules and provisions of the Bankruptcy Code,* the Mrannes’

authority for this proposition does not conport wth Congress

jurisdictional grant to the district court —and its adjunct, the
bankruptcy court — to determ ne whether property of a debtor
should be sold free and clear of liens and encunbrances. The

M rannes, of course, were entitled to question whether the
bankruptcy court properly exercised the powers granted to it by
11 U.S.C. 8 363 in the particular circunstances of this case. This
ki nd of substantive —  but not jurisdictional — objection to a
bankruptcy court’s orders, however, is one that had to have been
tinmely raised either in an appeal or a notion for reconsideration,
not eight years after the fact in a state court collateral attack
on those orders. W reject out of hand the Mrannes’ specious
contention that, for claim preclusion purposes, the bankruptcy
court lacked jurisdiction to issue the 1986 sal e orders.

In addition, an order by a bankruptcy court authorizing or
approving the sale of an asset of the bankrupt estate is a fina
judgnent on the nerits for res judicata purposes even if the order

neither closes the bankruptcy case nor disposes of any claim?

56 Appellants principally contend that the bankruptcy court
order extinguishing the second nortgage was invalid because the
order did not result from an adversary proceeding as required by
Fed. R Bank. Proc. 7001 and because the court did not satisfy the
provi sions of 8§ 363(f)(1)-(5).

57 Matter of Baudoin, 981 F.2d at 742; Hendrick v. Avent, 891
F.2d 583, 586 (5th Cir.), cert. denied, 498 U.S. 819, 111 S.Ct. 64,
112 L. Ed.2d 39 (1990); Southmark Properties, 742 F.2d at 870.
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Therefore, there can be no serious question that the bankruptcy
court’s 1986 orders authorizing and approving the sale of the
| easehold estate free and clear of essentially all liens and
encunbrances were final judgnents capable of precluding the
Mrannes’ later filed state court collateral attack. It is equally
beyond serious question that these final judgnents affected i ssues
of federal |law Bankruptcy is a quintessential federal question.

3. The Same Cause of Action

In conducting our search for the presence of the fourth
el ement required for the applicability of claim preclusion, we

enploy the transactional test of Section 24 of the Restatenent

(Second) of Judgnents to determ ne whether the two suits in

guestion involve the sanme clai mfor purposes of claimpreclusion.?>8
Under the “sanme clainf inquiry, the critical issue is whether the

two actions under consideration are based on the sane nucl eus of

operative facts. >

In the instant case, we find that both the bankruptcy court’s
1986 orders authorizing and approving the sale of the |easehold
estate free and clear of the Mrannes’ second nortgage and the
Mrannes’ clains in their state court action are unquestionably
based on, and in fact are entirely dependent on, the sane nucl eus
of operative facts — nanely, the viability, the validity, the

enforceability of the second nortgage. In “artfully” contending

8 Matter of Baudoin, 981 F.2d at 743; Sout hmark Properties,
742 F.2d at 870-71

9 Matter of Baudoin, 981 F.2d at 743.
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that their putative state cause of action arises solely out of the
Decenber 1993 transaction invol ving the Browns, Secor and FSA, the
M rannes studiously ignore the fact their claimrelative to that
1993 transfer can go absolutely nowhere unless they can establish
that their second nortgage was alive and well at that tine, despite
the 1986 bankruptcy court orders that expressly authorized and
approved the sale of the |easehold estate free and clear of that
nmortgage and directed that it be canceled fromthe nortgage records
of Ol eans Pari sh.

Wt hout an extant enforceable nortgage, the M rannes cannot
forthrightly plead either a right of action or a cause of action in
state court. Indeed, all of the acts of alleged wongdoing in the
Decenber 1993 transaction are so inextricably intertwi ned with and
dependent on the 1986 bankruptcy orders directing and approving the
sale of the | easehold estate free and cl ear of the second nortgage
that we would be hard pressed to conjure up a better hypothetical
exanple of two actions arising fromthe sanme nucl eus of operative
facts. Inthis regard we renmain ever m ndful of the basic canon of
Loui siana |law that the public records do not create rights; the

exi stence of the uncancel ed inscription of the second nortgage on

the public records could not keep the nortgage itself legally
viable after the obligation it secured —the collateral nortgage
note —as well as the nortgage, were term nated in the bankruptcy
of the maker/nortgagor, THI LP

A review of rel evant case | aw appl ying res judi cata principles

in the bankruptcy context further confirnms our analysis. On one
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hand, our decisions have consistently held that wunder the
transactional test a final bankruptcy court sale bars any
subsequent clains that challenge the finality or integrity of the
transfer of title pursuant to that sale.®® On the other hand, the

M rannes’ reliance on D-1 Enterprises, Inc. v. Comercial State

Bank, ®* a case in which we held that res judi cata does not apply to
clains that were | argely unrel ated to and whi ch coul d not have been
raised in an earlier bankruptcy proceeding, is inapposite to the

i nst ant case. Unli ke the situation in D-1 Enterprises, here the

M rannes had far nore than a nere opportunity to object to the sale
of the | easehold estate in the bankruptcy court: They were invited
by the court to file their objections; they actually appeared in
court at the hearing scheduled for the airing of such objections;
and once the court issued its sale order, they could have tinely
filed either a notion for reconsideration — or a notice of
appeal —but they did neither. Gven their personal attendance,
together with these nultiple waived or forfeited opportunities to
raise and litigate their objections (if any) to the sale, the

M rannes cannot now contend —at | east not wwth a strai ght face —

60 See Sout hmark Properties, 742 F.2d at 870-72 (debtor’s | ater
filed Iender liability action barred by bankruptcy court’s order
aut hori zing sale of property in debtor’s estate “free and cl ear of
all . . . clains” to secured creditor as both involved “comon
nucl eus of operative facts”); Hendrick, 891 F.2d at 587 (trustee’s
actions under RI CO and securities | aws barred by bankruptcy court’s
sale order authorizing transfer of title of stock against which
trustee had | aunched his collateral action).

61 864 F.2d 36 (5th Gir. 1989).
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as did the debtor in D-1 Enterprises,® that clai mpreclusion shoul d

not be applied because their clai mcould not have been effectively
litigated in the earlier proceeding.

| ndi sputably, all requisites of claimpreclusion are present
here, vis-a-vis Regions and FSA As to these two defendants,
therefore, we affirmthe district court’s refusal to remand the
M rannes’ previously renoved action under the artful pleading
exception to the well-pleaded conpl ai nt doctri ne.
D. The “Actually Litigated” Standard

As we noted above, and as this court previously observed in
Carpenter, the relitigation exception to the Anti-Injunction Act
provi des another, entirely independent nmechani sm which defendants
(and the federal courts) may use to protect prior federal court
judgrments.® | n Carpenter we reasoned that, as the relitigation
exception to the Anti-Injunction Act had “already realigned
federal -state relations in favor of the federal courts,” Mitie's
use of the res judicata branch of the artful pleading exception
signified nothing nore than that “any potential 1inpact on
federalismfromrenoval was not significant.”® Thus two | essons

are to be gleaned fromCarpenter: (1) Issues of federalismare not

2 |n D1 Enterprises, we found that the lender liability
clains that debtor sought to assert in the later action were not
“direct defenses” that the debtor could or should have litigated in
response to the creditor’s earlier notion for relief from stay.

ld. at 39. Furthernore, D-1 Enterprises also distinguished
Sout hmark in which preclusion was appropriate in the context of a
“court-ordered public cash auction.” |[d.

63 See supra Part B, and 44 F.3d at 370.
64 ] d.
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inplicated in this context; and (2) the relitigation exception to
the Anti-Injunction Act — a route that parallels (but is not
identical to) renoval via the res judicata iteration of the artful
pl eadi ng exception — is not the exclusive path available for
squel ching precluded sequential state court litigation of clains
previously litigated in federal court.

Nevertheless, in reliance on the above-quoted I|imted
di scussion of how the Anti-Injunction Act co-exists with the
federal res judicata interpretation of Mitie, the Mrannes
i magi natively contend that the court in Carpenter inplicitly
i ncorporated the specific restraints of the relitigation exception
into its res judicata artful pleading exception based on Mitie.
In particular, they contend that renoval under Carpenter i s sonehow

limted by the anti-injunction holding in Chick Kam Choo v. Exxon

Corp. ® The Mrannes argue that Chick Kam Choo stands for the

proposition that injunctions may be issued under the relitigation
exception to 82283 only with respect to i ssues that were “actually
litigated” in the prior proceeding — that 1is, only in
ci rcunstances in which issue —but not claim—preclusion would
apply in a successive proceeding; and that such a limtation nust
per force restrict the artful pleading exception to issue
precl usi on. This stretch by the Mrannes, in attenpting to
i ncorporate an “actually litigated” restriction into Carpenter, is
fatally flawed, however.

First, we note that nowhere in Carpenter did we even nention,

6 486 U.S. 140, 106 S.Ct. 1684, 100 L.Ed.2d 127 (1988).
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much |ess inpose, an “actually litigated” standard for renoval
under the res judicata branch of the artful pleading exception;

neither did we so nmuch as refer to Chick Kam Choo, nuch less cite

it as authority. Second, we are aware of no other court that, when
applying the federal res judicata manifestation of the artful
pl eadi ng exception following Sullivan, has seen fit to apply —or
even nention —this standard.

But even if we assune, solely for the sake of argunent, that
an “actually litigated” requirenent was i nported through Carpenter,
we would still find that renoval is proper under the circunstances

of this case. In Chick Kam Choo, the Suprene Court, relying on

Atl antic Coast Line R Co. v. Loconotive Engi neers, % stressed t hat:

an essential prerequisite for applying the relitigation
exception is that the clainms or issues which the federal
injunctioninsulates fromlitigationin state proceedi ngs
actually have been decided by the federal court.
Moreover, Atlantic Coast Line illustrates that this
prerequisite is strict and narrow. The court assessed
the precise state of the record and what the earlier
federal order actually said; it did not permt the
District Court to render a post hoc judgnent as to what
the order was intended to say. ®

For the bankruptcy court in the instant case to authorize and
approve the sale of the |easehold estate free and clear of
essentially all Iiens and encunbrances, that court necessarily had
to decide whether the Mrannes’ inferior second nortgage could
survive as an encunbrance agai nst the | easehold estate after that

estate was sold at public auction by the THLP trustee’'s

66 398 U.S. 281, 286-287, 90 S.C. 1739, 26 L.Ed. 234 (1970).
67 Chi ck Kam Choo, 486 U.S. at 148 (enphasis in original).

27



forecl osure on the superior first nortgage. |ndeed, the bankruptcy
court’s order authorizing sale of the |easehold estate “actually
said,” inter alia, that (1) Ednond G Mranne, Jr. appeared on his
and his father’s behalf, (2) all creditors were given notice and an
opportunity to object and be heard, and (3) the sale of the

| easehold estate would be free and cl ear of all . . . liens,

nort gages and encunbr ances,” i ncl udi ng, specifically, the Mrannes’

second nortgage. G ven Chick Kam Choo’s adnonition to focus on

“what the earlier federal order actually said,” not what “the order
intended to say” (albeit likely the sane thing in this case), it is
i ndi sputable that in the 1986 bankruptcy court proceedings the
continuing validity of the Mrannes’ inferior nortgage was
“actually litigated and deci ded. " ©8
E. Response to Di ssent

Al t hough our col | eague, Judge Jones, in her thoughtful dissent
agrees with our essential holding that Mitie permts renoval of
state court clains that are barred by the preclusive res judicata
effect of a prior federal judgnent, she would further limt
application of Mitie's res judicata renoval avenue to cases in
which (1) “the prior judgnent . . . involved a claimnade under
federal law,” and (2) “the claim being renoved represented a
plaintiff’s attenpt to seek relief in state court by
recharacterizing an ‘essentially federal’ claim they [sic] had

unsuccessfully pursued first in federal court.”® W acknow edge

68 | d. at 149.
% Dissent, infra, at 1-2 (enphasis added).
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the overarching federalism concerns that inform Judge Jones’
critique, but we nevertheless find her additional suggested
restrictions to our already narrow hol dings in Carpenter and in the
i nstant case to be unwarranted. First, the Ninth Grcuit decision
that Judge Jones cites in support of her additional restrictions,

U tramar Aneri can Unlimted V. Dwel | e, 7° limts Moitie

recharacterization (i.e., renoval) to situations “when the prior
federal judgnment resolved questions of federal |law,” or “when the
prior federal judgnent sounded in federal law.”’* It does not, as
far as we can discern, purport to constrain Mitie renoval to

instances in which the prior federal judgnent arose out of a case

that a plaintiff hinself had first brought in federal court. True,
that is what happened in Mitie and that nay prove to be the nost
common circunstance in which Mitie renoval wll occur. But
Mbitie' s sanctioning of renoval, as we explained in Carpenter’ and

as the Ninth Crcuit has suggested,” hinges on the preclusive

0900 F.2d 1412 (9th Cr. 1990).
1 1d. at 1415-16 (enphasis added).

244 F.3d at 370 (“If there was any federal character at al
to the plaintiffs’ state law clains in Mitie, it must be the
federal |aw of preclusion.”)

" 1n Utramar, the Ninth Crcuit observed that:

The Mitie doctrine seens based on a court divining a
litigant’s notives for bringing suit. Wen a litigant
suffered a final defeat on a federal clai myet thereafter
files a simlar-although-not-preenpted state claim in
state court, the sequence of events gives rise to an
inference that the litigant is not interested in the
state cause of action per se, but is instead attenpting
to circunvent the effects of the federal question
judgnent. Inthis limted instance, renoval is all owed.

900 F.3d at 1417 (enphasi s added).
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effects of a prior federal judgnent and a state court litigant’s

attenpts to circunvent themartfully, not on the manner in which
the case giving rise to the preclusive federal judgnent reached
federal court in the first place.

| ndeed, we enphasi ze that the reasons Judge Garwood found in
Carpenter that Miitie did not apply to the facts before his panel
there were (1) there was no prior federal judgnent to protect, (2)
there was no federal preclusionlawto apply, and (3) the plaintiff
in Carpenter, wunlike the plaintiffs in Mitie, was “taking
preclusion risks in order to have her state law claimheard inits
preferred forunf and thus was “not attenpting to avoid the effect
of a prior judgnent.”’ As we have strived to make clear in this
opi ni on, however, in this case we do have a prior federal judgnent,
we do have federal preclusion lawto apply, and we have plaintiffs
who have not taken any preclusion risks, but, to the contrary, are
clearly seeking by collateral attack to avoid the preclusive effect
of a prior federal judgnent, |long since in repose, that concluded
a case in which these plaintiffs had anple opportunity to assert
their interests and in fact did assert them It follows, then
that renoval of the plaintiffs’ state court collateral attack on
the bankruptcy court’s final judgnent is entirely appropriate in
this case, even though the preclusive — and thus essentially
federal —nature of that federal court judgnent derived fromthe
underlying bankruptcy case. Here, the plaintiffs were interested

creditors who were invited to assert their rights based on their

4 Carpenter, 44 F.3d at 371.
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second nortgage; there sinply was no lawsuit initially filed by
these plaintiffs in federal court. Therefore, in spite of Judge
Jones’ objections, we remain firmy convinced that the Mrannes are
not entitled to have their faux foreclosure suit remanded to state
court under the well-pleaded conplaint doctrine. To do so would

make a nockery of that doctrine; the very kind of untoward result

that the artful pleading exception —Iike the fraudul ent joinder
doctrine —is designed to prevent.
F. The Final Renoval Tw st -- Supplenental Jurisdiction

Over the Mrannes’ C ains Against the Browns
To conplete our analysis of the jurisdictional questions
presented by this case, we address one final, relatively mnor
i ssue. The Mrannes insist that, even if the district court
properly asserted renoval jurisdiction as to Regions and FSA and
properly denied remand as to those two defendants under the

Moiti e/ Carpenter res judicata artful pleading exception, that court

still could not exercise renoval jurisdiction over the Mrannes’
cl ai ns agai nst the Browns. This is so, they urge, because the
Browns were not parties to the 1986 bankruptcy proceedi ngs that
underlie the preclusion of the Mrannes’ subsequent state court
suit against FSA and Regions. W disagree. Although we do agree

that the Moitie/Carpenter rationale is inapplicable to the Browns,

the district ~court —— having properly exercised renova
jurisdiction as to the Mrannes’ clains agai nst Regi ons and FSA —

could therefore exercise supplenental jurisdiction over the

M rannes’ clains against the Browmns. These clains clearly forned
part of the “sane case or controversy” as those agai nst Regi ons and
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FSA. > Indeed, we have so found in a simlar case involving the
conpl ete preenption branch of the artful pleading exception.’®

Accordingly, we hold that the district court did not err in
asserting jurisdiction over each defendant nanmed in the Mrannes’
state court conplaint, including the Browns. Nei ther did that
court err inrefusing to remand any of those clains to state court.
G Modtions for Summary Judgnent

In the foregoing analysis, we determ ned that the M rannes
renoved state court suit, “artfully” styled as an action to enforce
the second nortgage, was in truth nothing but a transparent,
“second bite” collateral attack on the bankruptcy court’s 1986
orders. It was a blatant attenpt at a “gotcha,” grounded
exclusively in the purely fortuitous and inadvertent failure of
sone person or persons unknown to followup on the court ordered
cancel |l ati on of the second nortgage fromthe public records. As a
result, we concluded that the well-pl eaded conpl aint doctrine did
not i nmuni ze that second suit fromrenoval

In i ke manner, we now hold that the district court properly
granted sunmary judgnent in favor of Regions and FSA on the basis
of claimpreclusion. Despiteits intentionally deceitful garb, the

core issue of the Mrannes’ subsequent state court conplaint was

> See 28 U.S.C. § 1367.

® See Kraner v. Smith Barney, 80 F.3d 1080, 1086 & 1083 n. 1
(5th Cr. 1996) (observing that if plaintiff’s state |law fiduciary
duty clainms relating to ERISA governed pension accounts were
renovabl e under conplete preenption theory, plaintiff’s other
rel ated, non-ERI SA, state | awcl ai ns were renovabl e as suppl enent al
clainms under 8 1367).
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the efficacy of the final, executory, non-appeal able orders of the
bankruptcy court that had freed the |eased premses from inter
alia, the Mrannes’ second nortgage. As that issue was and renai ns
res judicata, we affirmthe district court’s sumary judgnent in
favor of Regions and FSA

We also affirmthe district court’s grant of summary judgnent
in favor of the Browns albeit we do so on the separate and
i ndependent ground that the Mrannes failed to establish any | egal
basis or triable issue of fact to support a claim against the
Br owns. As the district court observed, the Mrannes first
acknowl edged that the Browns did not participate in the prior
bankr upt cy proceedi ngs, thereby casting doubt on whet her the Browns
could be held responsible for the Mrannes’ loss of rights as a
result of those proceedings. In addition, the Mrannes also
characterized their action as one inrem i.e., aclaimto a right

in the property, not one in personam against its forner owners,

t hus precluding any personal liability on the Browns’ part.”” In
sum as the Browns had no contractual relationship at all with the
M rannes and had |long since ceased to have any interest in the
property which the Mrannes doggedly contend is still encunbered by
their second nortgage, the Browns can have no personal liability to

the M rannes whatsoever. The district court properly granted the

" See Loui siana Nat. Bank of Baton Rouge v. O Brien, 439 So.2d
552, 556-58 (La. C. App. 1st Cr. 1983), wit denied, 443 So.2d
590 (La. 1983) (holding that note marked “in renf gave maker no
liability at all beyond property itself and that creditor was
unabl e to mai ntai n any acti on agai nst maker to reach any of naker’s
ot her assets).
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Browns’ notion for sunmary judgnent.
1]
CONCLUSI ON

As should now be apparent from the foregoing analysis, we
conclude that the district court correctly held that the M rannes
are not entitled to have their previously renpved state court suit
remanded to state court under the well-pleaded conpl ai nt doctri ne.
The claimpreclusion or res judicata branch of the artful pleading
exception to that doctrine denonstrates beyond cavil that their
state court suit, filed subsequent to the final judgnents of the
bankruptcy court on issues of federal |aw, need not be renanded.
For essentially the sanme reasons, our de novo review of the
district court’s summary j udgnent di sm ssal of the Mrannes’ cl ains
agai nst Regions and FSA satisfies us that the M rannes’ subsequent
state court action, as renoved to federal district court, is barred
by res judicata. In like manner the court’s exercise of
suppl enental jurisdiction over the clainms against the Browns, and
its dism ssal of those clains, were not erroneous. Therefore, the
district court’s orders and judgnent fromwhi ch the M rannes appeal
are, in all respects,

AFFI RVED.

My brethren, conscientiously attenpting to follow the

gui dance of dicta in a Fifth Crcuit case and a nystifying

8Carpenter v. Wchita Falls I ndependent School Dist., 44 F.3d
362 (5th Gir. 1995).

34



footnote by the Suprene Court,’” have concluded that the federa
district court possessed renoval jurisdiction over a state court
claimprincipally seeking foreclosure of a second nortgage. Wre
it not for the anbiguities in the two precedi ng cases, Carpenter
and Moitie, this result would fly in the face of the well -pl eaded
conplaint limt on renoval jurisdiction. | respectfully dissent
because | believe the majority’s unusual result is not conpell ed by
the authorities. Briefly, Mitie neans less than the mpjority
asserts, and the Carpenter dicta explaining Mitie do not require
the result here reached. | fear that the majority’s result further

confuses an al ready conpl ex byway of federal jurisdiction.

Wthout repeating the mpjority’s analysis, | agree in
part with their holding that -- until the Suprenme Court clarifies
Mitie -- Mitieis “better explained as permtting renoval of only

t hose subsequent state court clains that are barred by the res
judicata effect of a prior federal judgnent.” Critically, | would
add that the prior judgnent shoul d have i nvol ved a cl ai m made under
federal law. Utramar Anerican Limted v. Dnelle, 900 F.2d 1412,
1415 (9th Cr. 1990).°% | would also enphasize that Mitie

“Federated Dept. Stores, Inc. v. Mitie, 452 U S. 394, 101
S.Ct. 2424 (1981).

8The mmjority argues that the U tramar decision does not
“purport to constrain Mitie renoval to instances in which the
prior federal judgnent arose out of a case that a plaintiff hinself
had first brought in federal court.” Maj. OQp. at 28 (enphasis in
original). However, Utramar did involve a plaintiff who had
asserted a prior claim and the majority has cited no case where
Moitie renmoval has been all owed where the plaintiff had not brought
a prior suit grounded in federal |aw The majority inplicitly
acknowl edges that while it is not “constrain[ed]” from allow ng
Moitie renpoval where the plaintiff has not brought a prior claim
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permtted renoval only where the clai mbeing renoved represented a
plaintiff’s attenpt to seek relief in state court by
recharacterizing an “essentially federal” claim that they had
unsuccessfully pursued first in federal court. Mitie thus is a
species of the artful pleading doctrine, a doctrine that permts a
federal court to pierce the pleadings of a conplaint which,
al though cloaked in terns of state law, actually falls within
federal jurisdiction because of the applicability of federal
princi pl es. Mitie, 452 U S. at 398, n.2. While the circuit
courts have split in interpreting Mitie, 8 this narrow
understanding is accepted by the mpjority here and the Fifth

Circuit and is well-grounded. 82

it is broadening the scope of Mitie renoval beyond what has been
allowed in other circuits.

81Conpare Travelers Indemity Co. v. Sarkisian, 794 F.2d 754
(2d Gr. 1986) (using plaintiff’s choice of forumanal ysis to apply
Moitie) and Sullivan v. First Affiliated Securities, Inc., 813 F. 2d
1368 (9th Gr. 1987) (using res judicata analysis).

82The Suprene Court’'s statenment in Mitie that “at | east sone
of the clains had a sufficient character to support renoval” should
be interpreted in light of the authority and exanples cited in
support of that proposition. 452 U S at 397, n.2; 101 S. C. at
2427, n.2. After citing Professor Wight's treatise for the
proposition that federal courts nay determ ne the “real nature” of
a plaintiff’s claim the Court cited three cases in which courts
did just that. Two were antitrust cases in which plaintiffs had
pl eaded antitrust clainms under a South Carolina statute and the
South Carolina courts had held that the statute only applied to
conduct in intrastate commerce, while the defendants’ chall enged
conduct actually involved interstate comerce. See Inre: Wring
Device Antitrust Litigation, 498 F. Supp. 79, 82-83 (E.D.N. Y. 1980)
and Three J Farns, Inc. v. Alton Boxboard Conpany, 1979 -- 1. Trade
Cases. 1 62,423 (S.C. 1978), rev’'d on other grounds, 609 F.2d 112
(4th Cr. 1979), cert. denied, 445 U S. 911, 100 S. C. 1090
(1980). In the third case, the plaintiff filed only state
conspiracy clainms, but the district court held that the clains
inplicated federal antitrust |laws and | abor issues governed by the
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But accepting this explanation of WMitie, that case
cannot confer federal jurisdiction here, because the plaintiffs
have no “essentially federal” claimto recharacterize. Their claim
rests on purported rights under a second nortgage and on transfers
of property interests that allegedly abrogated those rights. This
is a state law claim The only federal elenent that plaintiffs
coul d have pleaded is an antici patory defense based upon the prior
bankruptcy proceeding. To fall within footnote 2 of Mitie, the
subsequent state claim nust be “nerely the sane . . . claimin
di sguise.” Salveson v. Western States Bank Card Ass’'n., 731 F.2d
1423, 1427 (9th G r. 1984) (characterizing | ower court’s finding in
Mitie). The plaintiffs here are not recharacterizing any federa
claim Instead, the second nortgage they seek to enforce was never
expunged from the |ocal deed records after a bankruptcy court
judgnent conmanded sale free and clear of all Iliens and
encunbrances. Mreover, the plaintiffs are suing a successor in
interest to the bankruptcy sale, not sinply the original party to
the proceeding in bankruptcy court. Also unlike Mitie, the
plaintiffs here were not unsuccessful plaintiffs in the prior
bankruptcy proceeding, but were defendants there. In every
respect, these characteristics represent a nore conpl ex procedural
scenario than did the Mitie plaintiff’s copycat pleadings in
federal and then state court.

G ven ny druthers, | would hold that the instant case is

Labor Managenent Relations Act. See Prospect Dairy, Inc. v.
Del | wood Dairy Co., 237 F.Supp. 176, 178-79 (N.D.N. Y. 1964).
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di stingui shable from a narrow reading of Mitie. | f, however,
Moitie conpels the result reached by the majority, then it appears
significantly to have intruded into previously well-settl ed renoval
jurisprudence, whose anchor is the well-pleaded conplaint rule.
Consi der this hypothetical: A sues Bin federal court on a federal
securities claimand wins a judgnent. B then sues Ain state court
on a contract claimthat was arguably a conpul sory counterclaimin
the preceding litigation. Followng Mitie as interpreted by
Ri vet, does the federal court have renoval jurisdiction? |If so,
hasn’t Ri vet noved the boundaries of renoval jurisdiction far away
fromMitie s self-description as an “artful pleading” case?

The majority relies heavily on Judge Garwood’s
description of Mitie in the Carpenter decision. Notw thstanding
Carpenter’s statenent that “we hold that Mitie should apply only
where a plaintiff files a state cause of action conpletely
precluded by a prior federal judgnent on a question of federa
law,” 44 F.3d at 370 (enphasis added), Carpenter’s statenent is
nmore dicta than holding. Carpenter was a very different case from
Mitie. The defendants in Carpenter sought to rely on Mitie to
prevent sinmultaneous litigation by aplaintiff in federal and state
courts over the sane grievance. Judge Garwood’s extended,
schol arly di scussion of Miitie refused to adopt the proffered broad
interpretation of Mitie that arguably would have prevented
parallel litigation. As Judge Garwood put it, “whatever Mitie
does nean, we are confident it does not nean so nuch.” 44 F.3d at

368. The bul k of Carpenter’s discussion explains why sone circuit
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court cases have incorrectly construed Mitie to govern parallel
litigation.® The Carpenter panel was not faced with anything |ike
a plaintiff whose suit was in fact “conpletely precluded by a prior
federal judgnent on a question of federal law.” This “hol ding” was
merely a way to distinguish the cryptic Mitie footnote w thout
“enpty[ing] footnote 2 of all substantive content,” and was surely
not nmeant to broaden the Mitie decision’s fleeting reference to
the “federal character” of the plaintiff’s clains into a conpletely
new exception to the well-pleaded conplaint rule. See id. at 370,
n.11.

In attenpting to denonstrate that the factors relied upon
by Judge Garwood in Carpenter to allowremand are not present here,
the mpjority contends that “in this case we do have a prior federal
j udgnent, we do have federal preclusion law to apply, and we have
pl ainti ffs who have not taken any preclusion risks ... but ... are
clearly seeking by collateral attack to avoid the preclusive effect
of a prior federal judgnent ... .” Maj. Op. at 29. | would hasten
to add to that |ist what we al so do not have in this case, but was
essential in Mitie and obviously present in Carpenter: a
concei vabl e federal claimthat could be asserted by the plaintiff.
The majority essentially holds that a conceivable federal claimis
not necessary for renoval, as long as there is a federal defense of
res judicata based on a federal judgnent. To say that a

plaintiff’s claim can be renoved to federal court when he has

8See 44 F.3d at 368-70, n.6, n.12 (disagreeing with the second
circuit decision in Travelers, supra, n.4)
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al l eged no conceivable federal claimis true nockery of the well -
pl eaded conplaint rule and the artful pleading doctrine. How can
the artful pleading doctrine apply if the plaintiff’s clains can
not be recharacterized into an essentially federal claimthat has
been omtted by artful pleading? See Utramar, 900 F.2d at 1415
(“... recharacterization of purported state-lawclains into federal
clains was essential before renoval could occur.”).

Mor eover, Carpenter expresses a fear of extendi ng federal
court renoval jurisdiction that is realized in this case.
Referring to the fact that plaintiff Carpenter could pursue
litigation under theories of both federal and state constitutional
law, Judge Garwood pithily observes, “we cannot say that the
failure to nake a state claimpendent nakes it federal.” 1d. at
369. Here, whether we like it or not, and whether the plaintiffs
proceeded in good faith or not, they have filed a claimthat is
based purely and solely on state |aw It is not anenable to
recharacterization as an “artful pleading” of a federal claim In
my view, Carpenter expressly decries the inplication that this
state-law claim nust be renoved to federal court according to a
broad interpretation of Mitie.

Any reader who has followed the majority opinion and this
dissent thus far ought to appreciate that our dispute, while

technical, is not trivial.® The principles of |limted federa

8The majority’s hol di ng has anot her unfortunate consequence.
Allow ng federal jurisdiction to turn on whether the plaintiff’s
clains are barred by res judicata all ows the defendant two bites at
the apple: if upon the plaintiff’s notion to renmand the def endant
| oses the res judicata issue and the case is remanded, the
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court jurisdiction and the relative clarity of jurisdictional rules
are at issue. Moitie and Carpenter can be read to authorize
renmoval of this state-|aw based case sinply because it is subject
to a federal preclusion defense. But to do so, as | have shown,
i ntrudes on the scope of the well-pl eaded conpl ai nt rul e, expandi ng
federal renoval jurisdiction while engendering conplexity and
uncertainty in the future. | do not believe such results were
i ntended by the Suprene Court in Mitie or by the Carpenter panel;
t he best way to effectuate those decisions’ narrowy tail ored goal s
is to apply themnarrowy and specifically. Because the majority

opi ni on does not do so, | respectfully dissent.

defendant can relitigate the res judicata issue again in state
court. The prior federal determ nation of the res judicata issue
will not bind the state court, because, by virtue of the federa
court’s resolution of the res judicata issue, the federal court was
not a court of proper jurisdiction. See Robert A Ragazzo,
Reconsi dering the Artful Pl eading Doctrine, 44 HasTINGSL. J. 273, 311
(January 1993).
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