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UNI TES STATES OF AMERI CA,
Pl ai ntiff-Appellee,
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FREDERI CK CAPTAI N,
Def endant - Appel | ant.

Appeals fromthe United States District Court
For the Western District of Louisiana

Novenber 11, 1996

Bef ore REYNALDO GARZA, JOLLY and DeMOSS, Circuit Judges:
DeMOSS, Circuit Judge.

We consider three consolidated appeals fromfive individuals
convicted of various counts of conspiracy to distribute, and
distribution of, cocaine base (“crack”) in the Lake Charles,
Loui si ana ar ea. Two of the defendants were also convicted of
possessing afirearminrelationto a drug-trafficking transaction.
The governnment admts that the firearmconvictions cannot stand in
light of Bailey v. United States, 116 S. Q. 501 (1995);
accordingly, we reverse the firearm convictions and vacate the

sentences on those counts. Finding that the evidence is sufficient



to support the other convictions and that the district court
commtted no reversible error, we affirm the judgnents of the

district court on all other counts.

BACKGROUND
Procedural Background

Kennet h Payne, Tommy Ri gmaiden, Elijah Martin, Jr., Tinothy
Ri gnmai den and Frederick Captain were charged, along with eight
other individuals, in a 25 count indictnent. Al of the charges
concerned a crack distribution ring operating in Mossville,
Loui siana, a community near Lake Charl es.

Frederick Captain plead guilty to one count of distribution of
crack, and the remai ning charge agai nst hi mwas di sm ssed. He was
sentenced to 78 nonths inprisonnent. Captain filed a notion to
vacate his sentence pursuant to 28 U S C § 2255, which the
district court denied. Captain appeals the denial of his notion.

Payne, Martin and Tommy Rignaiden were tried together and
convicted on all counts. Payne and Martin filed notions for
acquittal, which were denied. Payne was convicted of one count of
conspiracy to possess with intent to distribute crack, four counts
of distribution of crack, two count of possession with intent to
di stribute crack, one count of attenpted distribution of crack, and
one count of possession of a firearm in relation to a drug-
trafficking crinme. He was sentenced to 78 nonths on each of the
non-firearm counts, to run concurrently. He was sentenced to 60

months on the firearm count, to run consecutive to the other



counts. Martin was convicted of one count of conspiracy to possess
with intent to distribute crack, four counts of distribution of
crack, one count of possession with intent to distribute crack, and
one count of possession of a firearm in relation to a drug
trafficking crime. He was sentenced to 27 nonths on each of the
non-firearm counts, to run concurrently. He was sentenced to 60
months on the firearm count, to run consecutive to the other
counts. Tommy Ri gmai den was convi cted of one count of conspiracy
to possess with intent to distribute crack and three counts of
di stribution of crack. He was sentenced to 97 nonths on each of
the counts, to run concurrently.

Due to the illness of his attorney, Tinothy R gnmaiden was
tried separately. He was convicted of one count of conspiracy to
possess with intent to distribute crack and one count of
di stribution of crack. He was sentenced to 30 nonths on each

count, to run concurrently.

Facts as to Payne, Martin and Tormy Ri grmai den?

This case involves a crack distribution network in Mssville
Loui siana. The | eader of the network, and the princi pal source of
cocaine in the Missville area, was Benjam n Lutcher. Lutcher would
travel to Houston, Texas to purchase crack, which he would then
sell in Mssville with the help of his many associ ates, including

Payne, Martin and Tommy Ri gnai den.

! Because Payne, Martin and Tommy Ri gmai den were tried
separately from Tinothy R gmaiden, to avoid confusion we wll
di scuss the facts fromeach trial separately.
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One witness, Deborah Ml brough, testified that the house in
which she lived was used for selling crack. I n exchange for
perm ssion to sell drugs out of the house, the deal ers would | eave
sone crack for Ml brough and her boyfriend. Mal brough testified
t hat Payne engaged in drug transactions with Lutcher’s associ ates
at her house. Specifically, Payne nmet with Khoury Thomas, a
partner of Lutcher who “al ways had dope with him” Wen they net
they went into the back room of the house where, Ml brough
surm sed, they engaged in a drug transaction. She cane to this
concl usi on because “that’s all that went on over there.” Ml brough
also testified that Martin cane to the house to buy drugs from
Lutcher, often buying over $100 worth of crack.

Al bert Hol nes, another partner of Lutcher, testified to a
nmeeti ng between Lutcher and Payne outside a Myssville convenience
store. Payne told Lutcher, “I amlow ” Lutcher then wote down a
t el ephone nunber and gave it to Payne.

An under cover police agent bought crack from Payne four tines
fromJune to August 1993. The evidence established that Payne and
Martin sold crack together outside of Martin's house. On one
occasi on, Payne asked Martin to go into the house and “get two
thirties.”? Martin then entered the resi dence and returned with an
item which was |ater determned to be crack, which he handed to

Payne, who gave it to the agent.

2 “Two thirties” is drug trade parlance for two $30 “rocks”
of crack.



On a separate occasion, Payne and Martin both approached the
agent outside Martin' s house. Payne then instructed Martin to go
back into the house and get two rocks. Martin cane back within a
m nute and handed Payne an object, which he handed to the agent.
The object was |ater determ ned to be crack.

When Martin was arrested the police found a | oaded .45 sem -
automati ¢ handgun and two rocks of crack on the nightstand in his
bedr oom

Tommy Ri gmai den was a drug user who sold crack to support his
habi t . He would often sell crack for other dealers, keeping a
smal | amount for hinself as paynent. Mal brough testified that
Tonmy sonetinmes sold crack for Lutcher. She also testified that
Payne and Tonmy sonetinmes sold crack together. Ml brough further
testified that Tommy sold drugs for Payne. Tommy admtted to an
FBI agent that he sold crack to support his habit. Under cover

pol i ce agents bought crack fromTommy three tines in Decenber 1993.

Facts as to Tinothy R gnmai den

Zavier Lewis, an undercover “contract agent”® for the
Cal casieu Parish Sheriff’'s Ofice, testified that he bought crack
from Tinothy R gmaiden in October 1993. This crack sale is the

basis for the distribution of crack count.

3 A “contract agent” is an individual who, while not a
comm ssi oned peace officer, perforns undercover police work for a
| aw enforcenent agency. The individual is paid according to the
nunber of drug transactions he conducts.
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Several wtnesses testified that they bought crack from
Ti not hy. Deborah Ml brough testified that Tinothy R gmaiden sold
crack with his cousins, Frederick and Dam en Captain. No w tness
testified that Tinothy Ri gnaiden ever had dealings wth Lutcher;
several wtnesses testified that Tinothy R gmaiden had no
i nvol vement with Lutcher.

Mal brough testified that Frederick Captain and Lutcher net at
her house on one occasion. Wen Frederick Captain entered a back
room where Lutcher was he had no drugs. “And when he cane out of

the room he did have dope.”

DI SCUSSI ON

Conspiracy -- Payne, Martin and Tommy Ri grmai den

Payne, Martin and Tomy Rignaiden argue that there is
i nsufficient evidence to sustain their convictions for conspiracy
to distribute crack. In a sufficiency review, we nust determ ne
whet her viewi ng the evidence and the inferences therefrom ®“in a
light nost favorable to the jury's guilty verdicts, a rationa
trier of fact would have found these defendants guilty beyond a
reasonabl e doubt.” United States v. Vel gar-Vivero, 8 F. 3d 236, 239
(5th Gr. 1993), cert. denied, 114 S. C. 1865 (1994). In denying
Payne’s and Martin’s notions for acquittal, the district court
passed on the sufficiency of the evidence. W reviewthe denial of
the notion for acquittal de novo, applying the sane standards as in
a general sufficiency review United States v. Sanchez, 961 F.2d

1169, 1179 (5th Cir.), cert. denied, 506 U S. 918 (1992).



The el enments of a drug conspiracy are: “(1) the existence of
an agreenent between two or nore persons to violate narcotics | aw,
(2) the defendant’s know edge of the agreenent; and (3) the
defendant’s voluntary participation in the agreenent.” Uni ted
States v. Gonzalez, 76 F.3d 1339, 1346 (5th Gr. 1996). “A jury
may infer the elenents of a conspiracy conviction from
circunstantial evidence: an agreenent to violate narcotics | aw nay
be inferred from concert of action. Know edge of the conspiracy
may be inferred froma coll ection of circunstances.” United States
v. Leal, 74 F.3d 600, 606 (5th Cr. 1996) (internal quotations and
citations omtted).

The defendants claimthat the governnment’s w tnesses are not
credible. They point to the facts that many of the w tnesses were
crack addicts and nost had entered plea agreenents wth the
governnent, agreeing to testify in return for favorabl e treatnent.
However, “non-credibility is generally not a sound basis for
alleging insufficiency of the evidence; it is the jury' s function
to determne credibility.” United States v. Polk, 56 F. 3d 613, 620
(5th Gr. 1995); see also Sanchez, 961 F.3d at 1179-80. W have
held that *“a guilty verdict nmay be supported only by the
uncorroborated testi nony of a coconspirator, evenif the witness is
interested due to a pl ea bargain of prom se of | eniency, unless the
testinony is incredible or insubstantial on its face.” United
States v. Bernea, 30 F. 3d 1539, 1552 (5th Cr. 1994), cert. denied,
115 S . 1825 (1995). The testinony in this case is not

“Incredi ble or insubstantial on its face.”



There is sufficient evidence to support the conspiracy
convictions of Payne, Martin and Tommy Ri gmai den. The evidence
establishes that all three nmen sold drugs in Mdssville and that al
three had dealings with Lutcher. Payne nmet with Khoury, one of
Lutcher’s partners, and the circunstances of the neeting allowthe
inference that a drug transaction took place. Payne’s comment to
Lutcher that “I amlow,” coupled with Lutcher’s response, allowthe

i nference that Lutcher supplied crack to Payne. Martin and Payne

sold drugs together out of Martin's house. Martin al so bought
crack directly from Lutcher. Tommy Rigmaiden sold drugs for
Lut cher and Payne. This evidence is sufficient to support the

conspi racy convictions.

Possession with Intent to Distribute -- Payne and Martin

Payne contends that the evidence is insufficient to convict
hi m of possession with intent to distribute crack. The drugs in
this count are the two rocks of crack found on Martin’ s ni ghtstand
when he was arrested. A co-conspirator may be held liable for
crimes commtted by a co-conspirator in furtherance of the
conspiracy. United States v. Crain, 33 F.3d 480, 486 n.7 (5th Cr.
1994) (citing Pinkerton v. United States, 66 S. C. 1180, 1183
(1946)), cert. denied, 115 S C. 1142 (1995). The evidence
established that Payne and Martin were co-conspirators, and
possession with intent to deliver is a crinme in furtherance of the
conspiracy. Therefore, if Martin is guilty of possession wth

intent to deliver, then so is Payne.



“To prove possession of a controlled substance wwth intent to
di stribute, the governnent nmust prove beyond a reasonabl e doubt the
def endants possession of the illegal substance, know edge, and
intent to distribute. The necessary know edge and intent can be
proved by circunstantial evidence.” United States v. Rodriguez,
993 F. 2d 1170, 1175 (5th Cr. 1993), cert. denied, 114 S. C. 1547
(1994). Wiile the anbunt of drugs possessed is admttedly small,*
the jury could infer intent to distribute fromthe fact that Martin
and Payne reqgul arly dealt crack out of Martin’s house, the | ocation
where the drugs were found. Cf. United States v. Onick, 889 F.2d
1425 (5th Gr. 1989) (intent to distribute inferred even though
anount of drugs was small due to the presence of drug distribution
par aphernali a). Drawing all inferences in favor of the guilty
verdi ct, a reasonable juror could find that Martin possessed the
two rocks of crack with the intent to distribute them Therefore,
the evidence is sufficient to support Payne’s and Martin’s

convi cti ons.

Distribution of Crack -- Martin

Martin maintains that the evidence is insufficient to support
his conviction on the four counts of distribution of crack. These
counts stemfromthe four drug buys whi ch the undercover agent nade
fromPayne. As discussed above, the evidence is sufficient to find

that Martin and Payne were co-conspirators. Payne’'s sale of crack

4 Two rocks of crack is certainly consistent with personal
use. See, e.g., United States v. G bbs, 904 F.2d 52, 58-59 (D.C
Cir. 1990) (15.5 granms of cocai ne consistent with personal use).
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to the undercover agent was in furtherance of the conspiracy. In
addition, Martin was present during at |least two of these sales
and, at Payne’'s direction, retrieved the crack from his house.
Thus, the evidence is sufficient to support Martin’s conviction on

four counts of distribution of crack.

Possession of Firearm-- Payne and Martin

Payne and Martin chal |l enge their convictions for possession of
a firearmin relation to a drug-trafficking crine, 18 U S. C. 8§
924(c). The governnent concedes that in light of Bailey v. United
States, 116 S. C 501 (1995), their convictions cannot stand.
Accordingly, the two 8 924(c) convictions are reversed and the
consecutive sentences of 60 nonths each to Payne and Martin are

vacat ed.

Conspiracy -- Tinothy Ri gmaiden

Tinothy R gmai den clains that there is a vari ance between the
indictnment and the evidence at trial. He contends that the
indictment alleges one large conspiracy, while at trial the
evi dence showed several snmaller conspiracies. He argues that there

is no evidence linking himto Lutcher and that conspiracy. Tinothy
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points out that the alleged conspiracy fits neither within the
“wheel "® nor “chain”® theory of conspiracies.

To prevail on a variance claim a defendant nust show (1) a
vari ance between the evidence at trial and the indictnent and (2)
that his substantial rights were prejudiced. United States wv.
Gaytan, 74 F.3d 545, 552 (5th CGr.), cert. denied, 64 US L W
(1996). Tinothy Rignaiden fails on the first prong of his variance
claim because the evidence at trial did not vary from the
indictment. The evidence at trial showed only one conspiracy.

Tinothy nay be correct that the conspiracy in this case does
not fit neatly into either the wheel or chain theory. He obtains
norelief fromthat fact, however, because our Circuit has rejected
such artificial categories in analyzing conspiracies.’” As Judge
Brown sai d over 20 years ago, “[c]onspiracies are as conplex as the
versatility of human nature and federal protection against themis
not to be neasured by spokes, hubs, wheels, rins, chains or any one
or all of today’s gal axy of nmechani cal nol ecul ar or atom c forces.”

United States v. Perez, 489 F.2d 51, 59 n.11 (5th Gr. 1973).

5> Kotteakos v. United States, 328 U.S. 750 (1946). A wheel
conspiracy involves a central “hub” figure, whose associates are

the “spokes.” The spokes know that they are working for the hub.
6 Blunmenthal v. United States, 332 U S. 539 (1947). 1In a
chain conspiracy, several “links” lead linearly from a source

Each Iink may not know the entire chain, but the |links eventually
| ead back to the source.

" "Finding that they inpede rather than facilitate analysis
of the ‘single conspiracy-nmultiple conspiracy’ issue, we eschew
utilization of figurative anal ogies such as ‘wheels,’” ‘rins’ and
“hubs,” which are often used to describe the nature of conplex
conspiracies.” United States v. Mrris, 46 F.3d 410, 415 n.2 (5th
Cr.), cert. denied, 115 S. C. 2595 (1995).
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In reviewing a variance claim we have said that:
W nust affirm the jury's finding that the
governnent proved a single conspiracy unless the
evi dence and all reasonabl e i nferences, exam ned in
the Iight nost favorable to the governnent, would
precl ude reasonable jurors from finding a single
conspi racy beyond a reasonabl e doubt.
United States v. DeVarona, 872 F.2d 114, 118 (5th Gr. 1989).
“Anong the factors to be considered i n determ ni ng whether a single
conspi racy was proven by the governnent are (1) the existence of a
comon goal, (2) the nature of the schene, and (3) whether the
participants overlapped.” Gaytan, 74 F.3d at 552.

There was a common goal in this case. Ti not hy Ri gnai den,
Frederick Captain (“Captain”), and Lutcher shared the commobn goa
of selling crack in Mssville.

In determning the nature of the schene, we inquire as to
whet her “the activities of one aspect of the schene are necessary
or advant ageous to the success of another aspect or to the overal
success of the venture. . Morris, 46 F.3d at 416. Her e,
Lut cher was the | eader of the conspiracy, the nman who supplied the
crack. He sold crack to Captain, who, along with Tinothy, sold to

users in Mossville. The success of each party was essential to the

success of the overall venture. |If Lutcher delivered no crack to
Captain, then he and Tinothy could not sell. Likew se, if Captain
and Tinothy did not sell <crack, Lutcher would not have a

di stribution system

Finally, there were overlapping participants in the various
dealings. Lutcher sold to Captain who worked with Tinot hy. There
is no evidence that Tinothy personally had dealings with Lutcher.
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| ndeed, they may never have net. Nonet hel ess, to establish an
overlap, “[t]he governnent does not have to establish that the
sell ers and purchases knew each ot her or knew what each was doi ng.”
Morris, 46 F.3d at 416

The jury could have found that there was only one conspiracy.
Therefore, there is no variance between the indictnent and the

proof at trial.

| npeachnent of Contract Agent -- Tinothy R gnai den

At trial, Tinothy R gnmai den attenpted to i npeach the contract
agent, Zavier Lewis, by inquiring as to whether Lewis had been
arrested for distribution of cocaine shortly before becomng a
contract agent. The district court refused to allow this |ine of
questioning, saying that Tinothy could not inpeach a witness with
arrests for which that witness was not convicted. Tinpothy made an
of fer of proof, stating that he was not offering the testinony as
evi dence of the contract agent’s character, but rather, as evidence
of his nmotive to work for | aw enforcenent.® Specifically, Tinothy
wanted to show that because of his arrest, Lewis had a notive to

cooperate with the police.

8 Federal Rule of Evidence 404(b) provides that while
“evidence of other crines, wongs or acts is not admssible to
prove the character of a person . . . it may, however, be
adm ssi bl e for other purposes such as proof of notive. ”

14



Tinothy contends that the district court’s refusal to allow
this questioning violated his Sixth Amendnent right to confront
W t nesses. Restrictions on the scope of cross-exam nation rest
wthin the sound discretion of the trial judge and those
restrictions are reviewed for abuse of discretion. United States
v. Canmpbell, 49 F.3d 1079, 1085 (5th GCr.), cert. denied, 116 S
Ct. 201 (1995). The Sixth Anendnent does not guarantee the right
to unlimted cross exam nation. United States v. Wallace, 32 F. 3d
921, 926 (5th Cr. 1994). In determ ning whether the district
court abused its discretion, “the relevant inquiry is whether the
jury had sufficient information to apprai se the bias and notives of
the witness.” United States v. Tansley, 986 F.2d 880, 886 (5th
CGr. 1993).

Even if the district court abused its discretion by not
allowing the cross-exam nation of Lewis, the error was harnl ess,
and thus does not require reversal. Fed. R Cim P. 52(a) (“Any
error . . . which does not affect substantial rights shall be
di sregarded. ”). Tinothy was given the opportunity to, and did
cross-examne Lewis at length regarding Lewis’ bias towards him
Ti not hy adduced evi dence that he had often beat up Lewi s when they
were younger. Lewis admtted that even years later he still was
troubl ed by those beatings.

Lew s was the only witness who testified that Tinothy sold the
drugs. Tinothy’'s theory is that because of his biases and
nmotivations, Lewis had reason to say it was Tinothy who sold the

drugs, when in reality it was another. The evidence of the drug
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conviction did not give Lewis a reason to |ie about Tinothy,
t hough; it only gave hima reason to cooperate with the police. |If

Lewws had a reason to lie about Tinothy, it was because of the

beatings, of which the jury heard anple evidence. Even after
considering this evidence of bias, the jury still credited Lew s’
testinony and found Tinothy guilty. Therefore, Tinothy's

substantial rights were not affected. United States v. Ham Iton,
48 F. 3d 149, 155 (5th Gr. 1995) (“[S]o nmuch additional inpeachnent
evidence was admtted in this case that further inpeachnent of [the
wtness] with the pending . . . charges coul d not have affected t he
trial so as to prejudice [the defendant’s] substantial rights.”);
see also United States v. Livingston, 816 F.2d 184, 191 (5th Cr
1987).

Accept ance of Responsibility -- Tinothy R gmaiden

Ti nothy argues that the district court erred in not reducing
hi s sentence because he accepted responsibility. U S S. G § 3EL. 1.
He contends that the district court refused to grant him the
reducti on because he exercised his right to trial.

The district court found that there was no evidence that
Ti not hy accepted responsibility. “Wether a def endant has accept ed
responsibility for a crinme is a factual question and the standard

of review is even npore deferential than clear error.” Uni t ed
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States v. Spires, 79 F.3d 464, 467 (5th Cr. 1996). The district
court did not err in its determnation that Tinothy was not

entitled to a 8 3E1.1 reduction.?®

Habeas Corpus -- Frederick Captain

Frederick Captain appeals the district court’s denial of his
habeas corpus petition. 28 U S.C. § 2255. Captain’s 8§ 2255 noti on
is based on two grounds: (1) the district court erred in its
application of the sentencing guidelines and (2) his trial counsel
was i neffective.

Captain argues that the district court inproperly applied the
sentenci ng gui delines because he was not given a reduction for
acceptance of responsibility and the anount of drugs attributed to
him was too |[arge. The district court correctly held that
Captain’s clains that the guidelines were inproperly applied are
not cogni zabl e under § 2255:

Relief wunder 28 U S C. 8§ 2255 is reserved for
transgressions of constitutional rights and for a
narrow range of injuries that would not have been
raised on direct appeal and would, if condoned,
result in a conplete mscarriage of justice. Non-
constitutional clains that could have been raised
on direct appeal but were not may not be asserted
in a collateral pr oceedi ng. [ Captain] was
sentenced within the guideline range and did not
appeal the sentence. A district court’s technical

application of the Cuidelines does not giveriseto
a constitutional issue.

° We have held that &8 3El.1 does not violate the Sixth
Amendnent. United States v. Wiite, 869 F.2d 822, 826 (5th Cr.),
cert. denied, 490 U S. 1112 (1989).
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United States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992)
(internal citations omtted).

To prevail on a claimof ineffective assistance of counsel, a
petitioner must showthat: (1) his counsel’s actions fell bel ow an
obj ective standard of reasonableness and (2) the ineffective
assi stance of counsel prejudiced him Strickland v. Wshi ngton,
466 U. S. 669 (1984); Bryant v. Scott, 28 F.3d 1411, 1414 (5th G
1994). W reviewcounsel’s conduct with great deference, “strongly
presumi ng that counsel has exercised reasonable professional
judgnent.” Lockhart v. MCotter, 782 F.2d 1275, 1279 (5th Cr.
1986), cert. denied, 479 U S. 1030 (1987). In the context of a
guilty plea, prejudice is present if there is reasonable
probability that absent counsel’s errors the defendant woul d not
have entered a guilty plea and would have insisted on a trial.
Mangumyv. Hargett, 67 F.3d 80 (5th Gr. 1995), cert. denied, 116 S.
Ct. 957 (1996). G ven the nuch greater sentence that Captain would
have received had he been convicted at trial, it is unlikely that
absent any errors by his counsel he woul d have proceeded to trial.

Captain also argues that his counsel was ineffective because
he failed to object at sentencing. A failure to object, however,
does not establish a claimof ineffectiveness of counsel. United
States v. Kaufrman, 858 F.2d 994, 1006 (5th Cr. 1988), cert.
denied, 493 U. S. 895 (1989). Captain also contends that his
counsel was ineffective because counsel did not advise him to
appeal his sentence. Reviewing the record and the briefs, we agree

wth the district court that Captain did not carry his burden of
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show ng that his counsel’s representati on was unreasonabl e and t hat
he was prejudiced. The district court did not err in denying

Captain’s 8§ 2255 noti on.

CONCLUSI ON
The firearns convictions of Payne and Martin under 18 U S. C
8§ 924(c) are REVERSED pursuant to Bailey v. United States, 116. S.
Ct. 501 (1995), and their respective sentences of 60 nonths are
VACATED. The judgnments of the district court are AFFIRMED in al

ot her respects.
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