IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30354

ANTONI O JAMES
Petiti oner,
V.

BURL CAIN, Warden
Loui siana State Penitentiary,
Angol a, Loui si ana,

Respondent .

Appeal fromthe United States District Court
for the Eastern District of Louisiana

On Application for Certificate of Probabl e Cause
and Motion for Stay of Execution

(April 17, 1995)
Before KING JONES, and DUHE, Circuit Judges.
KING Circuit Judge:

Antonio Janes is scheduled to be executed on April 18, 1995
bet ween the hours of 12:00 AMand 3:00 AM On April 13, 1995, the
district court denied Antonio Janes's fourth petition for wit of
habeas corpus in which Janmes sought to set aside his Decenber 1981
Loui siana first-degree nurder conviction and death sentence.
Janes's applications for a certificate of probable cause and for a
stay of execution were simlarly denied. Janes has filed a notice
of appeal fromthe denial of his habeas petition, and the case is
now before us on Janes's application for a certificate of probable

cause and his notion for a stay of execution. W find that Janes



has failed to make the required showing for a certificate of
probabl e cause, and therefore, we deny his application. W also
find that he has failed to nmake the requi site show ng for a stay of
execution, and as a consequence, we deny his notion for a stay.
| . PROCEDURAL BACKGROUND

Janes was charged in a July 12, 1979 indictnment with the
first-degree murder of Henry Silver. Following ajury trial inthe
O leans Parish district court on Decenber 14-16, 1981, Janes was
found guilty as charged and sentenced to death. The circunstances
of the murder and the evidence adduced at trial are described in
sone detail in the first of our two prior opinions addressing

Janes's earlier habeas petitions. See Janes v. Butler, 827 F.2d

1006 (5th Cir. 1987), cert. denied, 486 U.S. 1046 (1988). On

direct appeal, the Louisiana Suprene Court affirned Janes's
convi ction and sentence, and the United States Suprene Court denied

his petition for wit of certiorari. See State v. Janes, 431 So.

2d 399 (La.), cert. denied, 464 U S. 908 (1983).

Janes unsuccessful |y sought state post-conviction relief, and
i n Novenber 1983, he filed his first petition for habeas relief in
federal district court. In June of 1984, the district court
di sm ssed the petition wthout prejudice for failure to exhaust
state renedi es. Subsequently, Janes again attenpted to seek post-
convictionrelief in the Louisiana state courts, and once agai n, he
was unsuccessful .

In late July of 1984, Janes filed his second habeas petition

in federal district court. The district court granted a stay of



execution and set an evidentiary hearing for October 4-5, 1984. On
Cctober 17, 1985, the district court issued a |engthy opinion
rejecting each of Janes's clains, dismssing his petition with
prejudi ce, and vacating the previously entered stay. Janes tinely
filed a notion for new trial and requested a stay of execution

Foll ow ng a Novenber 26, 1985 nonevidentiary hearing on these
matters, the district court granted a stay of execution and took
the notion for newtrial under advisenent. On Septenber 17, 1986,
the district court issued a nenorandum opi nion and order denying
the notion for newtrial and vacating the stay of execution. Janes
filed a notice of appeal to this court, and he applied for a
certificate of probable cause and a stay of execution pending
appeal. In a lengthy opinion, we denied the application for CPC,
and we vacated the interi mstay of execution that we had previously

entered. See Janes v. Butler, 827 F.2d 1006 (5th Gr. 1987), cert.

denied, 486 U. S. 1046 (1988).

Janes then brought a series of state court attacks on his
Decenber 1981 conviction and sentence, all of which were ultimately
deni ed by the Louisiana Suprene Court, w thout opinion, in orders
dat ed Decenber 9, 1988, January 30, 1989, and February 9, 1989. On
February 10, 1989, Janes brought his third federal habeas attack on
his Decenber 1981 conviction and sentence. The district court
granted a stay of execution, and on May 11, 1989, the court held an
evidentiary hearing on Janes's claim that the state wthheld
excul patory evidence. On Septenber 19, 1989, the court issued an

opi ni on denying all of Janes's clains and dism ssing his petition.



The district court granted a CPC, however, and stayed the execution
pendi ng appeal. In yet another |engthy opinion, we affirmed the

district court's judgnent. See Janes v. Witley, 926 F.2d 1433

(5th Gir. 1991).

On Septenber 9, 1991, Janes again sought post-conviction
relief inthe state courts, and the Loui si ana Suprene Court granted
a stay of execution on Septenber 12, 1991. On Septenber 23, 1994,
t he Loui si ana Suprene Court recalled the stay order and denied the
wit. The United States Suprene Court denied certiorari on March
20, 1995. On April 7, 1995, Janes agai n sought state court relief,
as he noved for a hearing and a stay of execution. The trial court
di sm ssed the petition on procedural objections advanced by the
state, and the Louisiana Suprene Court denied review on April 12,
1995.

Thus, on April 13, 1995, Janes filed his fourth habeas
petition in federal district court, seeking habeas relief as well
as a stay of execution. On the sane day, the district court
granted Janes's notion to consolidate his habeas petition (the
"Silver" petition) with his habeas petition in a separate case
where Janes had been convicted of first-degree nurder and had
received a |life sentence (the "Adans" petition).! In the district
court, Janes raised the followng clains in his Silver petition:

1) a defective reasonabl e doubt jury instruction that inperm ssibly

! On Cct ober 30, 1981, Janes was convicted of the first-
degree nurder of Alvin Adans in the Ol eans Parish district
court. The jury failed to reach a unani nous deci sion on
sentenci ng, and Janes was sentenced to life wi thout the benefit
of probation, parole, or suspension of sentence.
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| owered the burden of proof was used in violation of the Sixth,
Ei ght h, and Fourteenth Anendnents; 2) the effective assistance of
counsel was denied in violation of the Sixth, E ghth, and
Fourteenth Anmendnents; 3) evidence of a prior nurder conviction
(the Adanms nurder) was admtted in violation of due process and the
Ei ghth Anmendnent; and 4) a death sentence for Janes was requested
by the victims widow in violation of the Ei ghth and Fourteenth
Anendnents.?2 On the sane day, April 13, 1995, the district court
entered judgnent dism ssing both of Janes's habeas petitions and
denyi ng Janes's application for a CPC and his notion for stay of
execution.

Before us, on his application for a CPC and his notion for
stay of execution, Janes asserts only one claim-- a claimraised
in his Silver petition -- regarding the trial court's alleged use
of a defective reasonabl e doubt jury instruction that inpermssibly
| owered the burden of proof in violation of the Sixth and
Fourteenth Anmendnents. According to Janes, the application
presents to us only "those issues which he feels deserves the
encouragenent to proceed further.” No other clains fromthe Silver
or Adans petitions filed in the district court are all eged.

1. STANDARD OF REVI EW

2 Janes raised the followng clains in his Adans
petition: 1) false evidence was presented and a fal se i npression
fromthe evidence was created in violation of the rights to due
process and freedom from cruel and unusual punishnent; and 2) the
effective assistance of counsel was denied in violation of the
Si xth, Eighth, and Fourteenth Amendnents.
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W have no jurisdiction to address the nerits of Janes's
appeal fromthe district court's denial of habeas relief unless we

grant a CPC. See Drewv. Scott, 28 F. 3d 460, 462 (5th Gr.), cert.

denied, 115 S. C. 5 (1994). To obtain a CPC, Janes nust nake a
substantial show ng that he has been denied a federal right. See

Barefoot v. Estelle, 463 U S. 880, 893 (1983); Jacobs v. Scott, 31

F.3d 1319, 1323 (5th GCr. 1994), cert. denied, 115 S Q. 711

(1995). Janes nust "denonstrate that the issues are debatable
anong jurists of reason; that a court could resolve the issues [in
a different manner]; or that the questions are adequate to deserve
encouragenent to proceed further." Barefoot, 463 U S. at 893 n.4
(citations omtted) (internal quotations omtted). |In a capita
case, although the court may properly consider the nature of the
penalty in deciding whether to grant a CPC, this alone does not
suffice to justify issuing a certificate. See id. at 893; Jacobs,
31 F.3d at 1323. Furthernore, the Suprene Court has indicated that
"the issuance of a certificate of probable cause generally should
indicate that an appeal is not legally frivolous." Barefoot, 463
US at 894. Simlarly, we will grant a stay of execution only if
Janes shows that there are "substantial grounds upon which relief
m ght be granted.™ Drew, 28 F.3d at 462 (internal quotation
omtted).
[11. ANALYSI S AND DI SCUSSI ON

After discussing the abuse of the wit doctrine, we turn to an

exam nation of Janes's argunent.

A. Abuse of the Wit



In Mcd eskey v. Zant, 499 U S. 467, 490 (1991), the Suprene

Court held that "the sane standard used to determ ne whether to
excuse state procedural defaults should govern the determ nati on of
i nexcusabl e neglect in the abuse-of-the-wit context." In other
words, a claimin a serial habeas petition nust be dism ssed as an
abuse of the wit unless the petitioner denponstrates that there was
"cause" not to have raised the claimin a previous federal habeas
petition, and "prejudice" if the court fails to consider the new

claim See Wainwight v. Sykes, 433 U S 72 (1977); Wods v.

Witley, 933 F.2d 321, 323 (5th Gr. 1991). The Md eskey Court

expl ai ned the cause standard as foll ows:

I n procedural default cases, the cause standard requires
the petitioner to show that "sone objective factor
external to the defense inpeded counsel's efforts" to
raise the claimin state court. bjective factors that
constitute cause include " interference by officials""
that makes conpliance with the state's procedural rule
i npracticable, and "a showing that the factual or |egal
basis for a claim was not reasonably available to
counsel . "

499 U. S. at 493-94 (quoting Murray v. Carrier, 477 U S. 478, 488

(1986)) (enphasis added) (citations omtted). In Selvage V.

Collins, 975 F.2d 131, 133 (5th Cr. 1992), cert. denied, 113 S

Ct. 2445 (1993), we reiterated the notion that a failure to raise
aclaimin an earlier habeas petition nmay not be excused for cause
"if the claimwas reasonably avail able" at the tinme of the earlier

petition, and we explicitly referred to the Suprene Court's

adnonition in Engle v. lIsaac, 456 U S 107, 129-30 (1982), that
clains are "reasonably avail abl e" even where their assertion would

inall likelihood be "futile."” W also noted that " [A] conparison



of Reed and Engle makes plain [that] the question is not whether
subsequent | egal devel opnents have nmade counsel's task easier, but
whet her at the tine of default the claimwas "available at all.'"

Sel vage, 975 F.2d at 134 (quoting Smth v. Mirray, 477 U S. 527,

537 (1986)). Thus, "an om ssion of a claim[in an earlier habeas
petition] may be excused for cause only if the question was so
novel that it |acked a reasonable basis in existing law." 1d. at
135 (enphasis added). As we observed, "[a] claimis "~novel' under
Engle and Reed if "counsel has no reasonabl e basis upon which to
formul ate a constitutional question.'" 1d. at 136 (quoting Reed v.

Ross, 468 U.S. 1, 14 (1984)); see also Engle, 456 U S at 134

("Where the basis of a constitutional claimis available, and ot her
def ense counsel have perceived and litigated that claim the
demands of comty and finality counsel against |abeling alleged
unawar eness of the objection as cause . . . .").

Even if the petitioner is able to establish cause, he nust

n>

still denonstrate " actual prejudice' resulting fromthe errors of

which he conplains.” United States v. Frady, 456 U S. 152, 168

(1982). The inproprieties upon which the petitioner bases his

clains nust have "infect[ed] his entire trial wth error of
constitutional dinensions.” |1d. at 170. Wthout this show ng of
"actual prejudice," a serial habeas petition is still subject to

di sm ssal as an abuse of the wit.?3

3 We note that Janes raised a claimof "actual innocence"
inthe district court, but he has not renewed this claimin his
application for a CPC. Thus, Janes does not here allege that a
failure to grant his fourth federal habeas petition would result
in a fundanental m scarriage of justice.
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B. Defective Jury Instruction
Janes's claimis that the "reasonabl e doubt” definition given
to the jury at his trial was defective to the extent that
"reasonabl e doubt" was defined as "an actual or substantial doubt,"

as well as a "grave" doubt.* According to Janes, "the adjectives

4 The jury instruction stated the foll ow ng:

I n chargi ng you on reasonabl e doubt and the presunption
of innocence, the law sets forth three basic
principles. One, a person accused of a crine is
presuned by law to be innocent until each el enent of
the crime necessary to constitute his guilt is proven
beyond a reasonabl e doubt. Secondly, it is the duty of
the jury in considering the evidence and in applying to
t hat evidence the |law as given by the court to give the
def endant the benefit of every reasonabl e doubt arising
out of the evidence or the |ack of evidence in the
case. And, thirdly, it is the duty of the jury if not
convinced of the guilt of the defendant beyond a
reasonabl e doubt to find himnot guilty. The
consequence of this rule is that the defendant is not
required to prove his innocence, but nmay rest upon the
presunption in his favor until it is overcone by
positive, affirmative proof. Therefore, it is upon the
State to establish to your satisfaction and beyond a
reasonabl e doubt the guilt of the accused as to the

crime charged in the bill of indictnent or any | esser
one included in it. The |lesser verdicts, of course,
you' ve heard a |ot about and I will give you a copy of

them when you retire to the jury room It is incunbent
on the state to prove the offense charged to your

sati sfacti on beyond a reasonabl e doubt and before you
can convict the accused you nust be satisfied fromthe
evi dence that the defendant is guilty beyond a
reasonabl e doubt. A reasonabl e doubt, |adies and
gentlenen, is not a nere possible doubt. It is an
actual or substantial doubt. It is a doubt based upon
reason and common sense. It is such a doubt as a
reasonabl e person would seriously entertain. It is a
grave, serious, sensible doubt, such as you could give
a good reason for. A reasonable doubt is present when
after -- pardon ne -- a reasonabl e doubt is present
when after you carefully consider all of the evidence,
you cannot say you are fully convinced of the truth of
the charge. You nust not resort to extraneous facts
and circunstances in reaching your verdict. That is,
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defining reasonabl e doubt -- actual, substantial and grave --
served to relax inpermssibly the beyond-a-reasonabl e-doubt
standard,"” allegedly because the conmmobn understanding of these
adj ectives suggests a higher degree of doubt than the degree
required for acquittal under the reasonabl e doubt standard. Janes
contends that this "defect" in the jury instruction on reasonable

doubt vi ol ates the Fourteenth Anrendnent, see Cage v. Loui siana, 498

U S 39 (1990) (per curianm), and the Sixth Amendnent, see Sullivan

v. Louisiana, 113 S. C. 2078 (1993).°

The district court dismssed this claimof "defect" on abuse
of the wit grounds, noting that "this is also an issue that is
tainted with successiveness and abuse because, again, there was
sinply no inpedinent to raising this issue before now" In his
application for a CPC, Janes disagrees with this finding, arguing
that the novelty of this claimestablishes cause for his failure to
raise the claimon an earlier habeas petition:

Contrary to the district court's ruling, Petitioner
asserts that the Sullivan Si xth Anrendnent cl ai mcoul d not

you nust not go beyond the evidence to find facts or
circunstances to create guilt, but you nust restrict
yourselves to the evidence that you heard on the trial.
However, the jury is not restricted to the evidence
adduced fromthe witness stand for the creation of a
reasonabl e doubt.

5 In Cage, the Suprene Court held that a reasonable juror
coul d have interpreted the reasonabl e doubt instruction in that
case to allow a finding of guilt based upon a degree of proof
bel ow that required by the Due Process C ause of the Fourteenth
Amendnent. See 111 S. . at 328-30. |In Sullivan, the Suprene
Court held that a Cage-like defective reasonabl e doubt
instruction also violated the Sixth Anmendnent right to jury
trial. See 113 S. . at 2081.
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have been rai sed prior to 1993 when Sul livan was deci ded,
nor has Petitioner found that this Sixth Arendnent issue
was being raised and di scussed prior to 1993. Wiile it
may be true that reasonable doubt instruction clains
under the Due Process C ause were being litigated, prior
to 1990, the Cage opinion dealt specifically with the
infirmdefinitions not found in prior cases.

W sinply cannot accept Janmes's overly-parsed novelty
characterization, as we conclude that the defective instruction
claim had a reasonable basis in existing |aw and was reasonably
avail able at the tinme of Janes's earlier habeas petitions. |ndeed,

in 1982, the Suprene Court of Louisiana decided State v. MDani el,

410 So. 2d 754 (La. 1982), in which it reversed a crimnal
conviction in part because "by redefining "reasonabl e doubt' as "a
doubt that would give rise to a great uncertainty' and " one that
woul d make you feel norally uncertain as to the defendant's guilt,'
the trial court's instruction created a reasonable possibility
[that] the jury was m sl ed into applying an i nsufficient standard."”
Id. at 756. The court noted that "[e]ven when the phrase " great
uncertainty' is viewed in the context of the whole charge it
overstates the degree of uncertainty required for a reasonable
doubt . " Id. Simlarly, the court observed that ""[morally
uncertain' could be interpreted to nean that the uncertainty nust
be based on feeling, i.e., lack of noral indignation rather than a
reasonabl e doubt about an essential fact." I d. This was
probl ematic, as the MDani el court explained:

An instruction which m sleads or confuses the jury as to

t he neaning of reasonable doubt may create an error of

constitutional dinensions. As stated by the United

States Suprene Court in recognizing the inevitability of

error even in crimnal cases, "[w here one party has at

stake an interest of transcending value -- as a crim nal
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defendant his liberty -- this margin of error is reduced
as to himby the process of placing on the other party

the burden . . . of persuading the factfinder at the
conclusion of the trial of his guilt beyond a reasonabl e
doubt . " Speiser v. Randall, 357 U S. 513, 525-526

(1958). 1In 1970, the high court explicitly held that the
[Djue [P]rocess [(C]lause "protects the accused agai nst
convi ction except upon proof beyond a reasonabl e doubt of
every fact necessary to constitute the crinme with which
he is charged." Inre Wnship, 397 U. S. 358, 364 (1970).

410 So. 2d at 756 (enphasis added) (citations omtted).

After MDaniel, challenges to the "reasonable doubt™
definition in jury instructions and questions as to whether the
definitions inpermssibly |owered the burden of proof were raised
and litigated i n nunerous Loui si ana cases, and a host of published

opi nions were rendered. See, e.qg., State v. dark, 446 So. 2d 293,

300 (La. 1984) (challenging the use of "serious doubt"); State v.
Hol nes, 516 So. 2d 184, 188 (La. Ct. App. 1987) (analyzing a
chal | enged i nstruction that included "actual or substantial doubt™
and "serious doubt,"” and noting that the defendant "alleges that
t he use of the words "serious', “actual', and " substantial' render

this jury instruction defective"); State v. Augustine, 482 So. 2d

150, 152-53 & n.6 (La. C. App. 1986) (analyzing a challenged
instruction that included "actual or substantial doubt"” and "grave

uncertainty"); State v. Rodney, 459 So. 2d 669, 670-71 (La. Ct.

App. 1984) (analyzing a challenged instruction that included

"actual doubt" and "serious doubt"); State v. More, 439 So. 2d

1178, 1178-80 (La. Ct. App. 1983) (challenging the use of "grave
uncertainty"). It is inportant to note that these chall enges are

strikingly simlar to Janes's current attack on the adjectives
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"actual ," "substantial," and "grave" that were used in his jury
i nstruction.

Because it is clear that clains of defective "reasonable
doubt" instructions have been percolating in the Louisiana courts
at least since 1982, there is no excuse for Janmes's failure to
allege the definitional defect in his prior 1983, 1984, or 1989
habeas petitions. Even if the identical |anguage of Janes's
reasonabl e doubt definition was not litigated in prior cases, there
clearly was a reasonable basis for Janes's defective instruction
claimin the existing |aw, especially considering that, at |east
since 1982, the Louisiana <courts had been looking for
constitutional error in various permutations of the reasonable
doubt definition.

Janes argues, however, that even if the Louisiana courts were
entertaining clains of defective reasonabl e doubt i nstructions, the

clains were all couched in a due process context, rather thanin a

Sixth Anendnent context. According to Janes, Sullivan v.

Loui siana's 1993 holding that the Sixth Arendnent was viol ated by
an infirmreasonabl e doubt instruction "was new in every sense of

the word." See Sullivan, 113 S. C. 2078, 2081 (concluding that a

jury instruction which lowers the burden of proof for conviction
violates a defendant's Sixth Amendnent right to jury trial).

We disagree with Janes's attenpt to characterize the Sixth
Amendnent inpact that arises froma claimof defective reasonabl e
doubt instruction as a "new' claimthat constitutes cause. |ndeed,

the basis for the claim -- whether it affects the defendant's
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rights under the Fifth Arendnent, the Fourteenth Amendnent, or the
Sixth Amendnent -- is the sane; it stens fromthe sane allegedly
defective nature of the jury instruction and the sane all eged
| owering of the burden of proof for conviction. As the Sullivan
Court recogni zed:

It is self-evident, we think, that the Fifth Amendnent

requi renment of proof beyond a reasonabl e doubt and the

Sixth Anmendnent requirenent of a jury verdict are

interrelated. It would not satisfy the Sixth Amendnent

to have a jury determ ne that the defendant is probably

guilty, and then leave it up to the judge to determ ne

(as Wnship requires) whether he is guilty beyond a

reasonabl e doubt . In other words, the jury verdict

required by the Sixth Amendnent is a jury verdict of
guilty beyond a reasonabl e doubt. Qur per curiamopi nion

in Cage, which we accept as controlling, held that an

instruction of the sort given here does not produce such

a verdict. Petitioner's Sixth Amendnent right to jury

trial was therefore deni ed.

113 S. C. at 2081 (enphasis added) (footnote omtted).

Sinply put, the claims due process and Sixth Anmendnent
ram fications do not alter the fact that it is a claimbased upon
the sane underlying flaw. It is true that the consequences that
flow from an alleged defect could vary once a reasonabl e doubt
def ect has been established -- i.e., a Sixth Anendnment violationis
a "structural defect" which is not anenable to "harm ess-error”

anal ysis, see Sullivan, 113 S. C. at 2082-83, while a due process

violation may be harmess error, see id. at 2081 -- but the
threshol d determ nation as to whet her the burden of proof has been
inpermssibly lowered is the sane. Thus, despite differing
consequences and inpacts, the underlying claim of a defective
"reasonabl e doubt" instruction that |owers the burden of proof was
reasonably available to Janes at the tinme of his earlier habeas
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petitions.® Janes, however, has never previously raised the claim
at all -- either with due process consequences or Sixth Amendnent
consequences -- and he offers no explanation for why a reasonabl e
| awer woul d have been required to wait for a fleshing out of the
claims inpact on the defendant's Sixth Amendnent right to jury
trial before raising the "defective instruction"” claimat all.

Put another way, we could say that the Sixth Anmendnent
challenge tothe jury instructionis adifferent "claim froma Due
Process O ause challenge to the sane instruction, both in terns of
the constitutional provision upon which it is based, and in terns
of the consequences which would flowfroma finding of a violation.
But where, as here, the Sixth Anmendnent violation would be
predicated on a finding that the jury instruction is flawed under

t he Due Process Cl ause, see Sullivan, 113 S. Ct. at 2081, and where

simlar due process challenges were being nmade in the Louisiana
courts in the early 1980s, we think that Janes had a reasonable

basi s upon which to fornmul ate the predi cate due process chall enge

6 We recogni ze that we have found Cage's "rul e" regarding
a defective reasonabl e doubt instruction to be a "new rule" for
pur poses of Teague v. Lane, 489 U S. 288 (1989). See Skelton v.
Wi tley, 950 F.2d 1037, 1043 (5th Gr.), cert. denied, 113 S. O
102 (1992). Nevertheless, this is not inconsistent with our
finding today that Janes's claimof a defective reasonabl e doubt
instruction is not a new claimfor "novelty" and "cause" purposes
in an abuse of the wit context. As we |ater concluded in
Sel vage, "not all rules found to be "new under Teague are novel
for cause purposes. Such symretry would obtain if "novelty' had
t he sane breadth under Engle and Reed as it does under Teague.
The two standards, however, are guided by sharply different
definitions of "new'" 975 F.2d at 136. Because of our
di sposition of Janes's application for a CPC on novelty and cause
grounds in an abuse of the wit context, it is unnecessary for us
to address the Teague issue.
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to the jury instruction given in his case. Fidelity to the
principles which aninmate Rule 9(b)'s proscription of abusive
petitions cautions against allowing Janes to use the advent of
Sullivan to escape his earlier obligation to raise the due process
cl aim on which a successful Sixth Amendnent claimunder Sullivan
woul d be predicated. This is particularly so where counsel is
unable to articulate why the advent of Sullivan was a necessary
precursor to Janes's challenge to his allegedly defective jury
i nstruction.

In sunmary, we do not think that the question of whether cause
exists for Janes's failure to raise his defective jury instruction
in his first habeas petition is debatable anong jurists of reason
or deserves encouragenent to proceed further.’

V. CONCLUSI ON
For the foregoing reasons, Janes's application for a CPC and

his notion for stay of execution are DEN ED

! Wil e we need not and do not address the nerits of
Janes's chal l enge to the reasonabl e doubt instruction given to
the jury at his trial for the Silver nmurder, we note that his
argunent proceeds by isolating three words -- actual, substanti al
and grave -- and by arguing that those words were not acconpani ed
by the sanme types of explanations that sal vaged the instructions
in Victor v. Nebraska, 114 S.C. 1239 (1994). \What Janes fails
to do, however, is to examne the allegedly defective |anguage in
the light of the jury charge as a whole. The district court did
so and found that "the instruction given is not constitutionally
tainted within the neaning of Sullivan and Cage, especially after
the decision in Victor v. Nebraska."

16



