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Appeal from the United States District Court for the Eastern
District of Louisiana.

Before WSDOM DAVI S and STEWART, G rcuit Judges.

WSDOM Circuit Judge:

Def endant / appel | ant, Randy Caire, appeals the district court's
denial of his Rule 12(b)(6) notion to dismss a civil rights claim
filed against himby plaintiffs/appellees, Ralph Mrin and Larry
Keith Young. For the reasons that follow, we REVERSE.

| . Facts and Background

On Novenber 6, 1991, defendant/appellant, Randy Caire
("defendant” or "Caire"), a police officer for defendant City of
Slidell, Louisiana ("Cty"), arrested the plaintiffs/appellees,
Ral ph Morin and Larry Keith Young ("plaintiffs" or "Mrin" and
"Young"), for the nurder of Morin's business partner, Leo Harp, in
Septenber 1991. Prior to arresting the plaintiffs, Caire
interrogated Brian Muring, an individual who was |linked to a gun
found near the nurder site. Muring told Caire that he had sold
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the gun to his uncle, plaintiff Young, who had told Mouring that he
was going to use the gunto kill Leo Harp in a nurder for hire pl ot
originated by plaintiff Mrin. Based on this information, Caire
obtained a warrant for the plaintiffs' arrests, and took theminto
custody. Caire also testified before a grand jury regarding his
i nvestigation of the crinme, and the grand jury issued indictnents
for murder against both plaintiffs.

Morin and Young renmained in jail awaiting trial fromthe tinme
of their arrests in Novenber 1991, until August 1993, when the
charges agai nst themwere dropped for undeterm ned reasons. After
their release, Mrin and Young filed this civil rights action
against Caire and the Cty seeking danages of two mllion dollars
for their allegedly inproper incarceration. Specifically, the suit
alleges violations of the plaintiffs' Fourth, Fifth, Ei ghth, and
Fourteenth Anmendnent rights, and further asserts Louisiana state
law tort clains of false inprisonnment, malicious prosecution, and
abuse of process. The defendants filed a Rule 12(b)(6) Mtion to
Dism ss that argued: 1) the plaintiffs' conplaint failed to state
a constitutional claimupon which relief could be granted; 2) if
the conplaint did state constitutional clains, then defendant Caire
is inmmune fromsuit inthem and 3) there is no basis on which the
state law clainms could proceed. The district court summarily
deni ed the 12(b)(6) notion. Defendant Randy Caire now appeal s that
di sm ssal

1. Discussion

A. Appellate Jurisdiction and Standard of Revi ew



Ordinarily, this court does not have jurisdiction over the
denial of a Rule 12(b)(6) notion to dism ss for no cause of action,
because such an order is interlocutory in nature.! The Suprene
Court has held, however, that orders denying substantial clains of
qualified inmunity are i medi ately appeal abl e under the col |l at eral
order doctrine.? Because the defendants' notion to dism ss asserts
a qualified imunity defense to the plaintiffs' constitutiona
clains, we may hear the appeal on the denial of that portion of the
notion. 3

Al though the immunity exception does not apply to the
decision to deny the plaintiffs' state |lawclains, we al so may have
jurisdiction to reviewthat decision. In the interest of judicial
econony, this court may exercise its discretion to consider under
pendant appellate jurisdiction clains that are closely related to

the i ssue properly before us.* Al though we generally exercise this

'Hol I oway v. W&l ker, 765 F.2d 517, 525 (5th Cir.) cert.
denied, 474 U.S. 1037, 106 S.C. 605, 88 L.Ed.2d 583 (1985).

2Mtchell v. Forsyth, 472 U S. 511, 105 S.C. 2806, 86
L. Ed. 2d 411 (1985); Wcks v. M ssissippi State Enpl oynent
Services, 41 F.3d 991, 994 (5th G r.1995).

W note that the district court failed to provide any
reasons for its denial of the defendants' notion. District
courts should state for the record the reasons for denying
imunity. See Fed. R Cv.P. 41(b), 52(a); Schaper v. Cty of
Huntsville, 813 F.2d 709, 713 (5th G r.1987). W assune fromthe
district court's formdism ssal, however, that it found that
di sputed issues of material fact existed, which, if true, would
constitute violations of clearly established |law by Caire. 1d.

“Walter Fuller Aircraft Sales v. Rep. of Philippines, 965
F.2d 1375, 1387 (5th G r.1992).



power with caution,® it is appropriate for us to do so in this
situation, for if we were to refuse to exercise jurisdiction over
the state law clains, our refusal would defeat the principa

purpose of allowing an appeal of immunity issues before a
governnment enployee is forced to go to trial.®

A district court's ruling on a Rule 12(b)(6) notion is
subject to de novo review.” The notion may be granted "only if it
appears that no relief could be granted under any set of facts that
could be proved consistent with the allegations".® The review of
such a notion is limted to the plaintiffs' conplaint.?®
B. The Plaintiffs' Constitutional d ains:

Public officials are entitled to qualified immunity fromsuit
under 8 1983 unless it is shown by specific allegations that the
officials violated clearly established law.®® To deternmine if
qualified inmmunity applies, this court follows a two-step process.

First, we determine if the plaintiff has stated a violation of a

°l d.

*Mtchell, 472 U S. 511, 526, 105 S.Ct. 2806, 2815, 86
L. Ed. 2d 411 (1985) ("the entitlenent is an imunity fromsuit
rather than a nere defense to liability; and |ike absolute
immunity, it is effectively lost if the case is erroneously
permtted to go to trial."); see also, Kelly v. Curtis, 21 F.3d
1544, 1555-56 (11th Cir.1994).

‘Jackson v. City of Beaunont Police Dep't, 958 F.2d 616, 619
(5th Cr.1992).

8 d.
°ld.

Schultea v. Whod ["Schultea | "], 27 F.3d 1112, 1115 (5th
Cir.1994), aff'd in part, 47 F.3d 1427 (en banc) (5th Cr.1995).
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clearly established constitutional right. |f so, we next exam ne
t he reasonabl eness of the defendant's conduct. ?

Caire first argues that the district court should have
dism ssed the plaintiffs' clains arising under the Fifth, Eighth
and Fourteenth Anmendnents because these constitutional provisions
do not protect individuals fromthe types of harm all eged by the
plaintiffs. W agree. The protections of the Ei ghth Anendnent
agai nst cruel and wunusual punishnment are limted in scope to
convi cted prisoners and do not apply to pretrial detainees such as
the plaintiffs.® Simlarly, the Fifth Arendnent applies only to
the actions of the federal governnent, and not to the actions of a
nmuni ci pal governnent as in the present case.!* And, although the
Fourteenth Amendnent's due process clause does apply to
muni cipalities, the plaintiff has not pleaded any all egati ons upon
whi ch a procedural due process claimcould be based, and the U S
Suprene Court has recently determ ned that there is no substantive
due process right to be free fromcrimnal prosecution except upon
probable cause.?® Thus, the plaintiffs’ only remaining

constitutional clains are prem sed on the protections of the Fourth

HUschultea |, at 1115.

2] d.

13See, Ingrahamv. Wight, 430 U. S. 651, 671, n. 40, 97
S.C. 1401, 1412, n. 40, 51 L.Ed.2d 711 (1977); Bell v. Wl fish,
441 U. S. 520, 535, n. 16, 99 S.C. 1861, 1872, n. 16, 60 L.Ed.2d
447 (1979).

YRi chard v. Hinson, 70 F.3d 415, 416 (5th Cir.1995).

Al bright v. diver, --- US ----, 114 S.C. 807, 127
L. Ed. 2d 114 (1994).



Anendnent agai nst unreasonabl e search and sei zure. ®

Specifically, the plaintiffs allege that Caire violated their
Fourth Amendnent rights by engaging in the follow ng activities:
1) relying on false evidence; 2) relying on an unreliable source;
and 3) participating in and furthering the plaintiffs' extended
incarceration in an effort to coerce adnissions of guilt.! Caire
argues that the plaintiffs' conplaint fails to state sufficient
facts regarding these allegations to support a constitutional
claim W agree.

In a recent en banc opinion, Schultea v. Wod, ! this court
determ ned that when a plaintiff sues a public official under 8§
1983, the district court nust insist on heightened pl eadi ng by the
plaintiff.!® The court nust first denand that a plaintiff nust file

"a short and plain statenent of his conplaint, a conplaint that

¥ n fact, plaintiffs concede that the district court should
have dism ssed their constitutional clains that do not arise
under the fourth anmendnent. The plaintiffs' brief states,
"Technically it is correct that the district court probably
shoul d have di sm ssed portions of the conplaint, and should have
gi ven reasons for judgnent. However, it seens clear that the
Trial court would have proceeded to trial on petitioners [sic]
4t h Anmendnent constitutional clainms and State law clainms ... The
record bel ow nakes it clear that this case boils down to a 4th
Amendnent claimfor unreasonabl e search and sei zure, and vari ous
state law tort clains." Brief of the Appellee at 11

YThe plaintiffs' conplaint also includes allegations that
Caire nmade "fal se statenents under oath," and "made fal se or
m sl eadi ng statenents in an extrajudicial context.” In their
reply brief, however, the plaintiffs concede that they have
abandoned the false testinony clains for want of proof. Brief of
the Appellee at 10.

8Schultea v. Whod ["Schultea Il "], 47 F.3d 1427 (5th
Cir.1995) (en banc).

¥1'd. at 1433.



rests on nore than conclusions alone."?° Next, the court may, in
its own discretion, insist that the plaintiff file areply tailored
to an answer pleading the defense of qualified imunity.? The
court's discretion not to order such a reply is very narrow,
however, when greater detail m ght assist.??

In this case, the initial conplaint pleads only concl usions.
It asserts that Caire "knew, or should have known, that the
statenents of Bryan Mring [sic] were false," wthout pleading
factual allegations indicating that Muwuring' s statenent are i ndeed
fal se, or facts indicating that no reasonabl e police officer would
have believed Mouring's statenent. The conplaint al so all eges that
Caire "knew that the evidence assenbl ed agai nst Morin and Young was
not sufficient to take to trial," yet fails to state facts
supporting this conclusion. This omssion is particularly severe
in a case such as this in which a grand jury separately determ ned
that there was sufficient evidence to warrant atrial. Simlarly,
the plaintiffs' allegation that Caire knew the evidence "was not
sufficient to furnish probable cause or prosecute [the

plaintiffs]," is inadequate when Caire obtai ned an arrest warrant
prior to arresting the plaintiffs. Finally, the nere allegation
that "the progress of the prosecution of [the plaintiffs] was
del ayed by Randy Caire, and by the St. Tammany Parish District

Attorney's office due to their know edge of the shortcom ngs of the

201 d. at 1433.
211 d. at 1434,
22| d.



case against [the plaintiffs],"” requires nore specific allegations
of how the defendant hinself wunconstitutionally caused the
plaintiffs' continued incarceration where he had obt ai ned a warrant
and a grand jury indictnent was issued.

In spite of these factual shortcom ngs, the district court
failed to order the plaintiff to file either a statenent of facts,
or a reply to the defendants' assertion of qualified immunity.
This is clear error.?® Odinarily this situation would require a
remand to the district court to allowthe plaintiffs an opportunity
to amend their pleadings.? Such a remand is not always required,
however. If the individual circunstances of the case indicate that
the plaintiffs have pleaded their best case, there is no need to
remand for further proceedings.?® In the present situation, a
remand woul d not be useful

Al t hough the plaintiffs' conplaint is devoid of factual
allegations, both the plaintiffs' original response to the
defendants' 12(b)(6) nmotion to dismss, and the plaintiffs'
appellate brief make it clear that the plaintiffs are basing their
entire case on allegations that Caire did not conduct a thorough
investigation prior to obtaining a warrant for the plaintiffs'
arrest. They contend that Caire omtted material statenents and

made fal se and m sl eading statenents in his affidavit to obtain an

3| d.

2Schultea |, 27 F.3d at 1118.

»See, Schultea I, 27 F.3d at 1118.
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arrest warrant for the plaintiffs.?® Specifically, they allege
Caire made the followi ng om ssions fromthe warrant affidavit: 1)
that Caire did not thoroughly investigate the veracity of Muring' s
statenent before seeking a warrant for the plaintiffs' arrest; 2)
that Mouring gave two different stories as to how he di sposed of
the gun; 3) that at the tinme the affidavit was prepared, the
police had no proof that Muring s gun was the nurder weapon; and
4) there was insufficient proof regarding Muring' s veracity.?

In order to constitute a constitutional violation sufficient
to overcone the qualified imunity of an arresting officer, the
mat erial m sstatenents and omi ssions in the warrant affidavit nust
be of "such character that no reasonable official would have
submitted it to a nmagistrate."?® Furthernore, specific omtted
facts nust be "clearly critical" to a finding of probable cause.?°
Caire's alleged om ssions, even if proven true, would not survive
this test.

First, both "versions" of Muring's story included Mouring
selling the gun to plaintiff Young, and the only discrepancy
between the two stories is that Mouring initially indicated that he
did not know why Young bought the gun, but |ater anended his

statenent to say that "Young bought the gun to commt nurder for

26See Brief of the Appellee at 11-14.

27] d.

2Hal e v. Fish, 899 F.2d 390, 402 (5th Cr.1990).
21 d. at 400.



hire."3 The second expl anation told by Muring does not contradict
his first story, so nmuch as elaborate on it. This discrepancy is
not critical to the probable cause determnation. Next, Caire's
affidavit does not falsely represent that he had conducted any
further investigation of Muuring' s statenent, or that the gun at
i ssue had been determned to be the nurder weapon. There is no
m sstatenment of facts, just arguable om ssions. Yet, these
om ssions do not negate the finding of probable cause, and are not
"clearly critical" to a finding of probable cause. The plaintiffs
also argue that Caire's affidavit did not include sufficient
information regarding Mouring's veracity. They contend that
because Mouring was the individual traced to the stolen gun, his
"notivation to lie was clearly present when information is given
tendi ng to excul pate that person and i ncul pate others.” Plaintiffs
al so assert that because Muwuring told facts "only known by the

perpetrator,” a logical inference certainly arises that "that man
was the perpetrator.™

Although it is true that a warrant affidavit nust include

30The plaintiffs offer the foll owing version of the
i nterrogation:

"12:44 a.m, Novenber 5, 1991: Caire obtains a taped
statenent from Bryan Mouring at a police station in

M ssissippi in which Muwuring tells himthat Larry Keith
Young bought the gun Mouring had stolen in Louisiana;
that the purchase was for unknown purposes; that |ater
Larry Keith Young told himthat the gun was used by him
to commt the murder of a "man nanmed Leo. He did not
say his last nane"; that the nurder was paid for by
Ral ph Morin, a drug dealer; that Young was paid

$5, 000. 00; and that Young woul d have been driving a
white Cadillac or a brown van."
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information regarding an informant's veracity in cases in which the
informant has an incentive to lie,3 Caire's affidavit clearly
states both that the alleged nurder weapon was traced to Mouring,
and also that Muring related "facts that could have only been
known to the perpetrator."3 Thus, the issuing magi strate had the
necessary information, and was free to neke the suggested
inferences regarding Muring's veracity. The plaintiffs

all egations regarding Caire's warrant affidavit sinply do not rise
to the level that no reasonable official would have submtted the
affidavit to a magi strate.

C. Plaintiffs' Louisiana Tort d ains:

Finally, we address the sufficiency of the plaintiffs'
Louisiana tort law clains of false inprisonnment, malicious
prosecuti on and abuse of process. The Louisiana torts of false
arrest and nmalicious prosecution both require nmalice as an
essential elenent.?33 Simlarly, the tort of abuse of process
requires an "ulterior notive."3 Malice may be inferred froma | ack
of probable cause, or from a finding that the defendant acted

reckl essly. 3

31Hal e, 899 F.2d at 399.
32Record Excerpts of the Appellant, Tab "E"

M I ler v. East Baton Rouge Parish Sheriff's Dep't., 511
So. 2d 446, 452 (La. 1987).

34Duboue v. City of New Oleans, 909 F.2d 129 (5th
Cr.1990), cert. denied, 499 U S 922, 111 S . C. 1314, 113
L. Ed. 2d 247 (1991).

M1 ler, 511 So.2d at 453.
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Caire argues that the plaintiffs did not plead sufficient
factual allegations regarding these clains. The Louisiana tort
clainms do not arise under 8§ 1983 however, and thus are not subject
to hei ghtened pleading requirenents. Instead, the plaintiff need
only satisfy general federal "notice pleading" regarding these
clains. The allegations in the conplaint are sufficient to neet
this low threshol d. Thus, they survive a 12(b)(6) notion to
di sm ss.

As di scussed above, however, both the plaintiffs' notion in
opposition to the defendant's 12(b)(6) notion, and their appellate
brief make repeated references to facts admtted or produced in
di scovery. |f on asserting a Rule 12(b)(6) notion, matters outside
the pleading are presented to and not excluded by the court, the
nmoti on shall be treated as one for summary judgnent and di sposed of
as provided in Rule 56.% |In this case, the district court did not
exclude the evidence relied on by the plaintiffs. Therefore, we
may treat the defendant's 12(b)(6) notion as a Rule 56 notion for
summary judgnent.

Summary judgnent is proper if the "pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent as
a matter of law "%

Looking at the record as a whole, the plaintiffs present no

¥FE, R C. P. 12(B).
3Fed. R Giv.P. 56(c).
12



factual evidence indicating either malice or an ulterior notive on
the part of Caire. The plaintiffs' only evidence regarding a | ack
of probabl e cause is the sane evi dence as they presented to support
the contention that Caire nade material m srepresentations and
om ssions on his warrant affidavit. This evidence is insufficient
to justify an inference of any malice or ulterior notive on the
part of Caire. Therefore, we find that there is no genuine issue
of material fact regarding the elenments of malice and ulterior
motive in the plaintiffs' Louisiana tort clains. W nust dism ss
t hese cl ai ns.
I11. Conclusion

For the reasons outlined above, we REVERSE the district court

denial of the defendant's Rule 12(b)(6) notion, and DI SM SS the

clains of Ral ph Morin and Larry Young agai nst Randy Caire.
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