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Appeal from the United States District Court for the Western
District of Louisiana.

Appeal from the United States District Court for the Eastern
District of Louisiana.

Bef ore JONES, REYNALDO G GARZA and DENNI'S, G rcuit Judges.

DENNI'S, G rcuit Judge:

In these cases consolidated for argunent on appeal, the
question is whether a protection and indemity insurer's
contractual right to have coverage disputes with its insured
submtted to arbitration also entitles the insurer to a court order
staying an injured worker's suit against the insurer under
Loui siana's direct action statute during arbitration. In the

Matter of Talbott Big Foot, Inc., 887 F.2d 611 (5th G r.1989)



answered this question in the negative. The answer is still "no".
In each of these cases, a worker suffered injury in an
acci dent aboard his enployer's vessel and filed a direct action for
damages in a Louisiana federal court against the enployer's
protection and i ndemi ty i nsurer, Sphere Drake | nsurance G oup, PLC
(" Sphere Drake"). The policy that Sphere Drake issued to the
enpl oyer, International Conpanies & Consulting, Inc. ("ICCO"),
provided in its arbitration clause that any coverage dispute
between insurer and insured was subject to arbitration in London
according to English |aw In each case, Sphere Drake denied
coverage and noved the district court to stay the worker's direct
action pending arbitration. The district court in each case denied
the notion to stay, and Sphere Drake appeal ed fromthe deci sions.
We consolidated the appeals and now affirm both district court
j udgnent s.
|. Denial of Mdtion to Stay Arbitration
The district courts correctly followed the applicable
Loui siana law as interpreted by In the Matter of Tal bott Bi g Foot,
Inc., 887 F.2d 611 (5th Cr.1989). In Big Foot this court
recogni zed that when the Louisiana direct action statute, La. R S.
22: 655, is applicable and authorizes a direct suit against a
tortfeasor's insurer, the statute is read into and becones a part
of the insurance policy by law, even though the policy does not
contain the | anguage required by the statute, or contains | anguage
prohi bited by the statute. See also, Gubbs v. Gulf Int'l Marine,
Inc., 625 So.2d 495, 498 (La.1993); Quinlan v. Liberty Bank &



Trust Co., 575 So.2d 336, 352 (La.1990)(on reh'g),and authorities
cited therein. Accordingly, as Big Foot noted, the Louisiana
courts have held that terns and conditions of a policy that have
the effect of defeating the purpose of the direct action statute,
such as "no action" clauses, are annulled or superseded by the
statute. 1d., 887 F.2d at 613 (citing authorities). By the sane
token, this court in Big Foot held a policy clause that requires a
personal injury claimant to await arbitration of a coverage di spute
before litigating a suit against the insurer would have the sane
effect and nust therefore nmeet the same fate of annul nent or
supersession. |d.

The district courts also correctly followed the steps of Big
Foot in interpreting the Federal Arbitration Act, 9 U S.C. 88 1 et
seq. ("FAA"), as not requiring arbitration for parties who have
not contractually bound thenselves to arbitrate their disputes.
The FAA does not require arbitration unless the parties to a
di spute have agreed to refer it to arbitration. Big Foot, 887 F. 2d
at 614 (citing AT & T Technol ogi es v. Conmuni cati ons Wrkers, 475
U S. 643, 647-648, 106 S.Ct. 1415, 1417-1418, 89 L. Ed. 2d 648 (1986)
and other cases). Likew se, the mandatory stay provision of the
FAA does not apply to those who are not contractual ly bound by the
arbitration agreenent. ld. (citing Coastal (Bermuda) Ltd., V.
E. WSaybolt & Co., Inc., 761 F.2d 198, 203 n. 6 (5th G r.1985);
Neder | andse Erts- Tanker smaat schappij v. Isbrandtsen Co., Inc., 339
F.2d 440, 441 (2d G r.1964)). Thus, the FAA the source of the

federal policy favoring arbitration, has no application to require



direct action plaintiffs to arbitrate or to stay their lawsuits
during arbitration. Big Foot, 887 F.2d at 614.

We are not persuaded by Sphere Drake's argunent that direct
action plaintiffs are deened to have consented to be bound by the
i nsurance policy's arbitration clause sinply because courts have
said that such plaintiffs are to be treated as if they were third
party beneficiaries of the insurance contract having standing to
sue the insurer on the contract. See Federal Deposit |nsurance
Corporation v. Duffy, 47 F.3d 146, 150 (5th G r.1995); Shockley v.
Sall ows, 615 F.2d 233, 238 (5th G r.1980). |Independently of the
anal ogy between the direct action plaintiff and a third party
beneficiary, the direct action statute grants a personal injury
claimant a right of direct action against the tortfeasor's insurer
on the policy regardl ess of any provision in the policy forbidding
an immedi ate direct action. LA Rev. STAT. ANN. § 22:655. Moreover,
the statute does not require the direct action plaintiff to consent
to or abi de by any policy provision that woul d contravene the right
of the injured party to bring a direct action as provided by the
statute. See Big Foot, 887 F.2d at 613 (citing Ruiz v. d ancy, 182
La. 935, 162 So. 734 (1935); Ranbin v. Southern Sales Co., Inc.,
145 So. 46 (La. App.1932), and ot her Loui siana cases). Contrary to
Sphere Drake's contention, Allied-Bruce Term ni x Conpani es, Inc. v.
Dobson, 513 U. S. 265, 115 S.C. 834, 130 L.Ed.2d 753 (1995), is
i napposite because in that case the plaintiffs-honeowners sued
Termnix on a witten "Termte Protection Plan," containing an

arbitration clause, to which they becane a party when the plan was



transferred to them by their vendors. Typically, and in the
present case, the direct action plaintiffs are not parties to the
i nsurance contract or in privity wwth the insured. See Big Foot,
887 F.2d at 614 and n. 4.

Accordingly, we find the district court did not err in holding
that Morales and Zimerman, as direct action plaintiffs, were not
bound by the arbitration clause.

1. Waiver of Non-Coverage Defense as to Morales

In one of these cases, Mirales v. ICCl and Sphere Drake
Mor al es successfully noved for partial summary judgnent decl aring
t hat Sphere Drake had wai ved its non-coverage defense based on an
al l eged m srepresentation by ICCl as to the nunber of crew nenbers
aboard the vessel. Sphere Drake argues that the district court
erroneously granted Mrales' notion for summary judgnent striking
the insurer's defense of non-coverage. |CCl argues, however, that
we are without appellate jurisdiction to review an interlocutory
judgnent granting partial summary judgnent in a direct action.

Appel  ate Jurisdiction and Standard of Revi ew

As a general rule, "a partial summary judgnent determ ning
that a certain issue shall be deened established for the trial of
the case generally is not appeal able until after the case has been
tried." 10 CHARLES ALAN WRIGHT, ARTHUR R M LLER & MARY KAY KANE, FEDERAL
PRACTI CE AND PROCEDURE § 2715 (2d ed. 1983). This circuit follows the
general rule. Resolution Trust Corp. v. U S. Fidelity and Guaranty
Co., 27 F.3d 122 (5th Cir.1994) (per curiam (quoting WR GHT ET AL.).

Here, the i ssue deened established for the trial of the case



is that Sphere Drake waived its defense of non-coverage by
defending | CCl against Mrales' clains for eight nonths wthout
reservation of rights despite factual notice that the crew nunber
[imtation had been violated at the tinme of the accident. W find
that this determnation is not final and separable fromthe rest of
the issues, all turning on Sphere Drake's liability toits insured
and Mrales, so as to be reviewable on interlocutory appeal.
Sphere Drake also appeals from the denial of its notion for
reconsi deration of the district court's ruling that the i nsurer had
wai ved its defense of non-coverage. For the sane reasons that we
|ack jurisdiction to reviewthe grant of partial sunmary judgnent,
we find the denial of the notion for reconsideration unrevi ewabl e.
Concl usi on

We concl ude that both district courts properly denied Sphere
Drake's notions to stay litigation pending arbitration.
Zimerman's notion to dismss and Sphere Drake's notion in
opposition are denied as noot. Accordingly, the district courts'

j udgnents are AFFI RVED



