IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20969

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
RANDALL LEROY MYERS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

January 14, 1997
Bef ore H G3 NBOTHAM SM TH, and BARKSDALE, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

Randal | Mers appeals his conviction of, and sentence for,
three counts of interstate transm ssion of threatening communica-

tions. W affirmthe conviction but remand for resentencing.

| .
M/ers is a Vietnamveteran with a history of nental ill ness.
In 1981, he was diagnosed with Post-Traumatic Stress Disorder
(“PTSD’) and classified by the Veterans Adm nistration as 100%
di sabl ed. He also suffers from bipolar or “manic-depressive”’

di sorder, for which he has been prescribed |ithium and diabetes,



for which he takes injections of insulin. As he readily concedes,
failure to take his nedication sonetines | eads himto becone easily
agi t at ed.

In March 1995, Mers's wife discovered a lunp in her breast
that she feared m ght be cancerous. Wen Mers inquired with the
Vet erans Adm ni stration about nedical coverage for the tests and
treat nent she woul d need, he discovered that his benefits required
himto pay a $150 deductible and covered only 75% of his wife's
expenses beyond that anount. Unable to afford the copaynent, Myers
becane convi nced that his disabled veteran status entitled his wife
to full coverage of her nedical expenses.

Myers first attenpted to negotiate this full coverage by
calling the toll-free nunber for CHAMPVA, the organization
adm nistering his health benefits. After repeatedly failing to get
through to CHAMPVA, however, he turned his attention to his
congressman, WIIliam Archer. Myers phoned Archer’s WAashi ngt on
D.C., office from his Houston residence and spoke with Andrew
Shore, a nenber of Archer’s staff. Shore agreed to contact CHAMPVA
on Myers’'s behalf but was unable to obtain the coverage Myers
want ed. !

On March 22, 1995, Myers becane dissatisfied with the response
he was getting from Archer’s office and tel ephoned Shore again.
According to Shore, Mers was extrenely enotional during this

conversation, at various points crying, screamng, and yelling.

1 This was not the first time Myers had spoken with Shore. At trial,
Shore testified that they had had between 14 and 16 conversations in the six
nonths prior to March 1995, nost of which concerned veterans' affairs.
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Myers told Shore that if his wife died, he “would take matters into
his own hands” and that Shore “should be sure to have plenty of
body bags around.” As one m ght expect, these statenents caused
Archer’s staff serious concern. The office contacted the FBI,
which installed a recordi ng device on Shore’s phone.

On March 24, Mers called again. This time the entire
conversation was recorded, including the follow ng exchange:

Shgre: The ot her day[,] Randy, you tal ked about body bags

and ...

Myers: Right and ..

Shore: ... And not being ..

Myers: ... And I'mstill tal king about body bags because
if you do nothing what do you expect.

Shore: | don't, what should |I expect?

Myers: | am going to get retribution for ny and ny
famly s suffering. You can take that to the bank.
Shore: Wiat does that nean? | nean what do you ..
Myers: What it neans, |’'ll do what, ah, like we said in

Nam whatever it takes.

Later in the conversation, Myers told Shore that he had a friend in
Seattle who had TOW missiles, and spoke of “comng up there to
die.”

On April 7, Myers nade a call to Carole Carrick, an enpl oyee
of the Wshington, D.C., office of the Paralyzed Veterans of
America. Carrick took notes of the conversation and testified at
trial that Myers sounded “angry” and had spoken to her in “a very

| oud voice.” According to Carrick, Myers threatened the “VA and



Congress with damage severe enough to make the explosion in the

Worl d Trade Center | ook |Iike a picnic,” and announced his intention
to confront Archer on videotape. Myers also told Carrick that he
was “head of the mlitia in this area” and made reference to AK-47
rifles being shoved into the faces of congressnen. Understandably
concerned, Carrick informed Archer’s office of the conversation

A grand jury indicted Myers on three counts of interstate
transm ssion of threatening conmunications in violation of
18 U.S.C. §8 875(c). Count one stemed fromhis statenents to Shore
on March 22 to the effect that if his wife died, Shore “should be
sure to have plenty of body bags around.” Count two stemred from
the references during the March 24 conversation to “body bags” and
doing “whatever it takes” to get even with the governnent. Count
three stemmed from his statenents to Carrick on April 7 that he
woul d cause the VA and Congress sufficient danage “to nake the
explosion in the Wirld Trade Center look |like a picnic.”

A jury found Mers gquilty on all three counts. He was
sentenced to two concurrent twel ve-nonth prison terns and to three
three-year terns of supervised release, two of themconcurrent and

the third consecutive to the other two.

.
Myers’s first claimis that there was i nsufficient evidence as
to all three counts of his conviction because the governnent failed
to prove that he nade the threats voluntarily. He argues that

evidence of his psychol ogical problens denonstrated that he was



unabl e to control his actions, which in turn conpels the concl usion
that he acted involuntarily.

We review de novo the denials of Myers’s notions for judgnent
of acquittal. United States v. Sanchez, 961 F.2d 1169, 1179 (5th
Cir.), cert. denied, 506 U S. 918 (1992). W will affirm the
jury’'s verdict if a reasonable trier of fact could conclude from
the evidence that the elenents of the offense were established
beyond a reasonabl e doubt, view ng the evidence in the |ight nobst
favorable to the verdict and drawi ng all reasonabl e i nferences from
the evidence to support the verdict. United States v. Lew s
92 F.3d 1371, 1380-81 (5th Cr. 1996), petition for cert. filed
(U.S. Dec. 16, 1996) (No. 96-7151); United States v. Gaytan,
74 F.3d 545, 555 (5th Cir.), cert. denied, 117 S. C. 77 (1996).
Qur review of the sufficiency of the evidence does not include a
review of the weight of the evidence or of the credibility of the
W tnesses. United States v. Garcia, 995 F.2d 556, 561 (5th Gr.
1993). Moreover, the evidence “need not exclude every reasonabl e
hypot hesis of innocence or be wholly inconsistent with every
concl usi on except that of guilt.” United States v. Lopez, 74 F.3d
575, 577 (5th Cir.), cert. denied, 116 S. C. 1867 (1996).

Title 18 U.S.C. 8 875(c) provides that “[w hoever transmts in
interstate or foreign comrerce any conmunication containing any
threat to kidnap any person or any threat to injure the person of
another, shall be fined under this title or inprisoned not nore
than five years, or both.” In this circuit, 8 875(c) “requires

proof that the threat was nmade knowingly and intentionally.”



United States v. Bozeman, 495 F.2d 508, 510 (5th Gr. 1974), cert.
denied, 422 U. S. 1044 (1975). Pursuant to the Fifth Crcuit
Pattern Jury Instructions, the district court charged the jury that
an act is done “knowingly” when it is done voluntarily and
intentionally, and not because of m stake or accident.

Qur review of the record leads us to conclude that the
governnent did present sufficient evidence to establish that Myers
made his threats voluntarily. Two experts, Dr. Archie Bl ackburn
and Dr. Seth Silverman, testified that Myers consciously chose to
stop taking his nedication during the tine that he nade the
threats. This alone could have allowed the jury to concl ude that
he acted voluntarily, for if he knew that discontinuing his
medi cation m ght | ead to such behavi or and consciously chose to do
so anyway, his resulting actions could not be characterized as
i nvoluntary. To be sure, Myers presented expert testinony that his
statenents were involuntary. None of the experts was present
during any of Mers’'s phone calls, however, and it was squarely
wthin the province of the jury to weigh their testinony accord-
i ngly.

The jury could al so have inferred voluntariness fromthe tone
and content of Mers’'s conversations with Shore and Carrick.
Numer ous remar ks duri ng t hose conversations i ndi cate that Myers was
aware both of hinself and of his actions: Wen talking to Shore,
for exanple, he offered to be “civil” if allowed to speak wth
Archer; with Carrick, he gave considered responses to sone of her

guesti ons. A rational trier of fact could have found that the



evi dence established vol untariness beyond a reasonabl e doubt.

L1,

In a separate insufficient evidence argunent, Myers contends
that count two was what he calls a “cheap shot,” because it was
Shore rather than Myers who initiated talk of “body bags” during
the March 24 conversation. Specifically, Mers contends that any
t hreat eni ng statenents he made on March 24 were sinply reiterations
of his March 22 statenents and that he was pronpted by Shore to
repeat these threats. Because of this, he argues, count two is
conpletely duplicative of count one.

This argunent is neritless. In this circuit, a comunication
is a threat under 8 875(c) if “in its context [it] would have a
reasonabl e tendency to create apprehension that its originator wll
act according to its tenor.” Bozeman, 495 F.2d at 510 (citations
and internal quotations omtted). The evidence was nore than
sufficient to show that the March 24 statenents net this test.

A communi cati on does not lose its status as a 8 875(c) threat
merely by virtue of the defendant's having previously uttered
simlar words. For us to hold otherwi se, as Myers urges, would
effectively give people free license to recycle threats after their
initial comunication. That is not the lawin any circuit, and we

decline so to hold.?

2 Mers appears to suggest that his conviction on count two violated his
doubl e j eolpar dy rights. Beyond the bare assertion in his appellate brief that
he “basically has been convicted tw ce for the sane of fense,” however, Myers has
nei t her briefed nor otherw se presented any di scussi on on this point, and not hi ng

(continued...)



| V.

Myers next contends that he was unfairly prejudi ced by Carole
Carrick’s testinony regarding his involvenent in a mlitia group.
Wt hout objection fromthe defense, Carrick testified that Mers
told her he was “the head of the mlitiain this area and there are
other mlitias all over the country and you're going to very soon
start seeing them taken actions that are really going to be
serious.” As a threshold nmatter, WMers asserts that these
statenents were not relevant to any of the i ssues before the jury.
Mor eover, he argues, because his trial occurred a short tinme after
the April 1995 bonbing of the Cklahoma City federal building, it
was unfairly prejudicial and thus plainly erroneous for the
district court to have admtted t hem

As Myers concedes, his failure to object to this testinony at
trial neans that he nust show plain error. See FED. R CrRIM P.
52(b). Under the plain error standard, we correct forfeited errors
only if (1) there was error, (2) the error was plain, and (3) it
affected the defendant’s substantial rights. United States .
Cal verley, 37 F.3d 160, 162-64 (5th Cr. 1994) (en banc), cert.
denied, 115 S. C. 1266 (1995); United States v. O ano, 507 U S.
725, 730-37 (1993). Even where an error neets these requirenents,
however, we will not exercise our discretion to correct it unless

it “seriously affect[s] the fairness, integrity, or public

(...continued)

in the record indicates that he raised it prior to trial under FED. R CRM P
12(b)(2). Whatever doubl e jeopardy clains he ni ght have had have t herefore been
wai ved. See Yohey v. Collins, 985 F.2d 222, 224-25 (5th G r. 1993).
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reputation of judicial proceedings.” Calverley, 37 F.3d at 164
(quoting United States v. Atkinson, 297 U S. 157, 160 (1936)).
The district did not err, and certainly did not conmt plain
error, inadmtting Carrick’s testinony. Bozeman instructs us that
whet her a statenent anounts to a threat under 8 875(c) depends on
its context. Bozeman, 495 F.2d at 510. In order to convict, a
factfinder nust determne that the recipient of the in-context
threat reasonably feared it would be carried out. | d. It was
entirely appropriate, then, for the jury to consider the context of
Myers’s threat, for the context was directly relevant to how
Carrick perceived the threat. Indeed, it probably woul d have been
i nappropriate for the jury not to consider these statenents.
Wthout citation to FED. R EwiD. 403, Mers al so argues that
the “mlitia” remarks were unfairly prejudicial. Gven that these
statenents were directly relevant to one of the core issues inthis
case, we do not believe that their probative value was substan-
tially outwei ghed by the danger of unfair prejudice, and i nstead we

conclude that it was not plain error to admt them

V.

Myers next argues that the district court erred in refusing a
proposed i nstruction that woul d have required the jury to find that
he intended his statenents to be threats. As Myers notes, whether
this instruction correctly states the |aw depends on whether
8§ 875(c) offenses require specific or general intent. The courts

of appeals are divided on this issue, and our circuit has never



directly addressed the question.

We review the district court’s refusal to give the requested
jury instruction for abuse of discretion. United States v. Thonas,
12 F.3d 1350, 1365 (5th Cr.), cert. denied, 511 U S. 1095, and
cert. denied, 511 U S 1114 (1994). Recognizing the substanti al
|atitude that district courts have in forrmulating a jury charge, we
reverse only if the requested instruction (1) was substantially
correct; (2) was not substantially covered in the charge as a
whol e; and (3) concerned an inportant point in the trial, the
om ssion of which seriously inpaired the defendant’s ability to
present an effective defense. United States v. Aggarwal, 17 F.3d
737, 743 (5th Gr. 1994); United States v. Gay, 96 F.3d 769, 775
(5th Gr. 1996); United States v. Townsend, 31 F.3d 262, 270 (5th
Cr. 1994), cert. denied, 115 S. C. 773 (1995).

As previously noted, the threshold issueinthis determ nation
is whether Myers’s requested instruction was correct, whichinturn
hi nges on whether 8 875(c) defines a general or specific intent
crinme. Al t hough this normally would be a sinple inquiry, the
absence of any explicit nens rea requirenent from§8 875(c)’s text
appears to have produced sone confusion in the courts. The
majority view, represented by cases from the Third, Fourth, and
Sixth Circuits, is that a 8 875(c) violation requires only general
i ntent. See United States v. Hnmelwight, 42 F.3d 777, 783 (3d
Cir. 1994); United States v. Darby, 37 F.3d 1059, 1066 (4th Cir.
1994), cert. denied, 115 S. C. 1826 (1996); United States .
DeAndi no, 958 F. 2d 146, 149 (6th Cr.), cert. denied, 505 U S. 1206
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(1992). The Ninth Crcuit, in contrast, has at |east once taken
the position that an 8 875(c) conviction requires a show ng of
specificintent, i.e., that the defendant intended his statenent to
be perceived as a threat. See United States v. Twine, 853 F.2d
676, 679-80 (9th Cr. 1988). Like us, the other eight courts of
appeal s have not previously confronted this issue.

Myers hesitantly urges us to adopt the NNnth Crcuit’s holding
in Twine. W confess to being sonewhat baffled by his argunents.
Al t hough he variously describes the Ninth Crcuit’s reasoning as
“strained,” “result[-]oriented,” and “a bit of boot strapping,” he
nonet hel ess asks us to follow it “[i]f only for public policy
reasons.” At one point Myers even attenpts to argue that we should
adopt Twine’'s interpretation of § 875(c) because the defendant in
t hat case had a nental illness, whereas the defendants in the cases
deci ded by other circuits did not.

Upon a careful reading of both Tw ne and the caselaw of this
circuit, we conclude that Mers’s characterization of Twine is
accur at e. TwWne is sonething of an outlier within the N nth
Circuit’s jurisprudence, and its continued validity has been
questioned on the ground that it conflicts with both prior and
subsequent Ninth Crcuit decisions.® W find the decisions of the
Third, Fourth, and Sixth Crcuits consi derably nore persuasive, and

consequently we decline to hold that 8§ 875(c) requires specific

3 See United States v. King, 920 F. Supp. 1078, 1079-80 (C.D. Cal. 1996)
su%gesti ng that Twine conflicts with both United States v. Sirhan, 504 F.2d 818
9th Cir. 1974), and United States v. Davis, 876 F.2d 71 (9th Cir.), cert.
deni ed, 493 U. S. 861 (1989)).
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i ntent.

Fortunately, we need not delve into public policy to reach
this result. As a straightforward matter of textual interpreta-
tion, we wll not presune that a statutory crine requires specific
intent in the absence of |anguage to that effect. See United
States v. Hicks, 980 F.2d 963, 974 (5th Cr.) (citing United States
v. Lewis, 780 F.2d 1140, 1143 (4th Gr. 1986)), cert. denied
508 U.S. 941 (1993).“ Because 8§ 875(c) contains nothi ng suggesting
a specific intent requirenent, it defines only a general intent
offense. This in turn neans that the district court’s instructions
were not erroneous, and the governnent need not show specific

intent in order to prove a violation of 8 875(c).

VI,

Myers’s final argunent is that the district court erred in
upwardl y departing fromthe Sentenci ng Gui deli nes and orderi ng t hat
sone of his terns of supervised release run consecutively.
Specifically, he contends that 18 U S C 8§ 3624(e) does not
aut hori ze the “stacking” of supervised release terns and that the
coomentary to U S.S.G 8§ 5GL.2 in fact expressly prohibits such
consecutive terns. The governnment now concedes that this argunent
is correct, so we vacate Myers’s sentence with respect to all three

counts and remand for resentencing.

41n this respect, the instant case is easily distinguishable fromthose in
which we read a statute as requiring specific intent because its text expressl
aﬁpl ies a scienter requirenent to each el enent of the offense or to “violation” o
tCIe st%tg%t)e as a whole. See, e.g., United States v. Ahmad, 101 F. 3d 386, ___ (5th
ir. 1 .
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For the reasons stated above, the judgnent of conviction is

AFFI RMED, and the case is REMANDED for resentencing.
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