UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-20888

W LLI AM ROBI NSON,
Plaintiff - Appellee Cross-Appellant,

VERSUS

GLOBAL MARI NE DRI LLI NG COVPANY,
Def endant - Appel |l ant Cross-Appel |l ee.

Appeal fromthe United States District Court
for the Southern District of Texas

Novenber 25, 1996

Bef ore REYNALDO G GARZA, JONES and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

WIlliam Robison,? a worker wth asbestosis, filed this
Anmericans with Disabilities Act, 42 U . S.C. 8§ 12101 et seq. (“ADA"),
case agai nst his enployer, G obal Marine Drilling Conpany, claimng
that he was not rehired because of his disability. Wil e the
evi dence shows that Robison had an inpairnent, the evidence is
insufficient to prove that his asbestosis substantially limted a

major |life function. Thus Robison’s inpairnent does not rise to

The plaintiff’'s correct | ast nanme is “Robison.” Hi s name was
m sspelled on the original conplaint, however, so the case is
styl ed “Robi nson.”



the level of a disability under the ADA. Accordingly, we reverse
the district court’s denial of judgnent as a matter of |aw and

render a take-nothing judgnent in favor of d obal Marine.

BACKGROUND

W I liam Robi son worked for d obal Marine for ten years as a
rig mechanic and rig engineer. 1In 1992 he was a rig engineer on
the Adriatic IV, a Gobal Marine drill ship working off the coast
of Sicily in the Mediterranean Sea. |In August 1992, the Adriatic
IV lost its contract and, because there was no work available in
the Mediterranean, the rig was taken out of service and stacked.
Robi son, along with nost of the crew, was |aid off when the rig was
st acked. Robi son admts that his layoff was caused by economc
consi derations and not by discrimnation.

After the layoff, Robison’s name was placed on a list of
d obal Marine enployees eligible to be recall ed. This list was
circulated throughout G obal Mirine's fleet for review by rig
managers who had vacancies to fill on their rigs. Each d obal
Marine rig manager had the authority to hire enpl oyees for the rigs
he supervised. All other crewren of the Adriatic IV who had been
laid off were hired back. After the vessel was stacked, d oba
Marine had 20-25 openings for which Robison was qualified.
Nonet hel ess, Robi son was never hired back by G obal Marine.

In 1986, Robison had been diagnosed with asbestosis, a
progressive and often fatal condition of the |lungs. Robison was

“up front” about his diagnosis and al ways notified his tool pusher,



who was his supervisor on the rig, about his condition. In
addition, his personnel file at d obal Mrine contained a reference
to his pulnonary problens. Due to his asbestosis, Robison’s |ung
capacity was | ess than 50% of normal and he had shortness of breath
while clinbing | adders on the Adriatic |V.

Robi son filed suit agai nst G obal Marine, alleging violations
of the ADA and the Age Discrimnation in Enploynment Act, 29 U S. C
8§ 621 et seq. (“ADEA"). The jury found for Robison on his ADA
claim but against himon his ADEA claim The jury awarded him
$49, 000 for back pay, $31,000 as |i qui dated damages and $50, 000 f or
puni tive danages. Liquidated damages are not recoverabl e under the
ADA and the interrogatory concerning themwas predi cated on findi ng
liability wunder the ADEA The district court, therefore,
di sregarded the answer to that interrogatory and did not award the
$31,000 to the Robison. The district court also found that
puni tive damages were not warranted and reduced Robi son’s award by
$50, 000.

A obal Marine filed a notion for judgnent as a matter of |aw

as to Robison’'s ADA claim which the district court denied.

DI SCUSSI ON
In reviewng a denial of a notion for judgnent as a nmatter of
| aw we enpl oy:

[ T]he sane standards as the district court to
determ ne whether sufficient evidence exists to
support the jury verdict. . . . “If the facts and
i nferences point so strongly and overwhelmngly in
favor of one party that it would be unreasonable
for jurors to arrive at a contrary verdict,” the
nmotion for judgnent should be granted.

3



Leat herwood v. Houston Post Co., 59 F.3d 533, 535-36 (5th Gr.
1995) (quoting Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th Gr.
1969) (en banc)).

To establish a claim for discrimnation under the ADA a
plaintiff nmust prove that: (1) he has a disability; (2) he was
qualified for the job; and (3) an adverse enpl oynent decision was
made because of his disability. R zzo v. Children’s Wrld Learning
Centers, Inc., 84 F.3d 758, 763 (5th Gr. 1996). A obal Mari ne
argues that Robison fails on the first prong of his case. Wile
Robi son had asbestosis, d obal Mrine contends that he was not
di sabl ed under the ADA and t hus was not entitled to ADA protection.

A disability under the ADA is:

(A) a physical or nment al i npai r ment t hat

substantially limts one or nore of the magjor life

activities of such individual;

(B) a record of such inpairnment; or

(C being regarded as having such an i npairnent.
42 U.S.C. 8§ 12102(2). The EEOCC s reqgul ations define “major life
activities” as “functions such as caring for oneself, performng
manual tasks, walking, seeing, hearing, speaking, breathing,
| earning, and working.” 29 CF. R 8§ 1630.2(i) (enphasis added).
An individual is “substantially imt[ed]” if he is:

(i) wunable to performa major life activity that

the average person and the general popul ation can

perform or

(ii1) significantly restricted as to the condition,

manner or duration under which an individual can

perform a particular mjor life activity as

conpared to the condition, manner, or duration

under which the average person in the general

popul ation can perform the sanme mpjor |ife
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activity.
29 C.F.R § 1630.2(j)(1).

The evidence establishes that Robison’s asbestosis was an
“Impairment.” 29 C.F.R 8 1630.2(h)(1) (regul ations define inpair-
ment as a physiological disorder or condition affecting, inter
alia, the respiratory system. Thus, the issue is whether his
i npai rment substantially limts a major life activity, thereby
becoming a disability. Ellison v. Software Spectrum Inc., 85 F. 3d
187, 189-90 (5th Cr. 1996).

The only probl em Robi son experienced fromhis asbestosis was
a few instances of shortness of breath while clinbing stairs.? As
noted above, breathing is a major life activity, while “[c]linbing
is not such a basic, necessary function and this court does not
consider it to qualify as a major life activity under the ADA.”
Rogers v. Int’l Marine Termnals, Inc., 87 F.3d 755, 758 n.2 (5th
Cir. 1996). Several instances of shortness of breath when clinbing
stairs do not rise to the | evel of substantially [imting the mjor
life activity of breathing. It is inportant to note that Robi son
of fered no nedi cal expert testinony. The only evidence regarding

his asbestosis and its effects cane fromthe plaintiff hinself.

2Robi son also testified that his lung capacity was |ess than
50% of normal. Wiile this may be evidence of an inpairnent, the
fact of a lower lung capacity is not evidence of a disability.
O her than the shortness of breath while clinbing, Robison
i ntroduced no evidence purporting to show how this |ower |ung
capacity “significantly restricted [hin] as to the condition,
manner or duration under which [he could breathe] as conpared to
the condition, manner, or duration under which the average person
in the general population can [breathe].” 29 CFR 8
1630.2(j) (1) (ii).



Robi son can also fall under the ADA's protection if there is
evidence that he had a record of disability or was regarded as
di sabled. 42 U S C 8§ 12102(2)(B) & (C). There was testinony at
trial that Robison told his supervisors of his asbestosis and that
the personnel file A obal Marine kept on himnoted his condition.
Wil e these facts are evidence of a history of an inpairnent, they
are not evidence of a history of a disability. There is no
evidence in the record that Robison had a history of, or was
regarded as, having an inpairnment which substantially limts a

major life function.?

CONCLUSI ON
Robi son is not disabled. He does have asbestosis, but that
i npai rment does not substantially imt his major life activity of
breat hi ng. Because Robison failed to prove that he is disabled,
the evidence is insufficient to sustain the jury verdict on his ADA

claim The district court erred in denying d obal Marine' s notion

3" Regarded as having such an inpairnent” neans that the

i ndi vi dual :

(1) Has a physical or nental inpairnment that does

not substantially limt major life activities but

is treated by a covered entity as constituting such

[imtation;

(2) Has a physical or nental inpairnment that

substantially limts major life activities only as

a result of the attitudes of others toward such

i npai rment; or

(3) Has none of the inpairnents defined in . . .

[29 CF.R 8 1630(h)] but is treated by a covered

entity as having a substantially limting
i npai r ment .
29 CF.R 8 1630.2(1)(1)-(3); Dutcher v. Ingalls Shipbuilding; 53
F.3d 723, 727-28 n.19 (5th Gr. 1995).
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for judgnent as a matter of |aw on Robi son’s ADA cause of action.
Accordingly, we REVERSE the judgnent of the district court and
RENDER a t ake-not hing judgnent in favor of d obal Marine.*

“Robi son cross-appeal ed, arguing that the district court erred
in reversing the punitive damages award and in denying certain
costs. Because we find no liability, we need not consider the
punitive damages and costs issues.
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