IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20619

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellant,
ver sus
FRANCI SCO ROBERTO MARTI NEZ;
M CHAEL HAMAKER;, W LLI AM GLENN
M TCHELL

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Sout hern District of Texas

June 28, 1996
BEFORE GARWOOD, DAVI S and DeMOSS, Circuit Judges.
GARWOOD, Circuit Judge:

Def endant s- appel | ees (def endants) were i ndi cted—together with
numer ous ot her individual s—for various narcotics and racketeering
of fenses. The district court entered a pretrial order excluding
the testinony of an inportant governnent w tness on the basis that
the governnment refused to conply with a court order to produce
specified material under the Jencks Act, 18 U S. C § 3500. The
gover nnment appeal s this order excl udi ng testinony, and the district

court stayed the defendants’ trials pending resolution of the



appeal .
Facts and Proceedi ngs Bel ow

On May 30, 1990, the instant 91-count indictnent was returned
agai nst 31 defendants alleging various narcotics and racketeering
of fenses. The period covered by the indictnent spanned from 1973
to the date of the indictnent. Since the indictnment was returned,
nmost of the defendants have pleaded guilty.

On Decenber 1, 1994, defendant Mtchell filed a notion
requesting that the governnent turn over all Jencks Act nmateria
thirty days prior to trial because of the conplex nature of the
case. On March 15, 1995, a pretrial hearing was held on Mtchell’s
motion for early disclosure of Jencks Act nmaterial. The
governnent, represented by Assistant United States Attorney (AUSA)
Lewws (Lewis), stated that it would turn over the appropriate
Jencks Act material ten days prior to trial, but asserted its
position that the Jencks Act did not require the disclosure of the
debriefing reports of governnent wtnesses as the particular
reports in question did not constitute the witnesses’ “statenents”
under the Jencks Act. The district court disagreed and ordered
such debriefing reports produced:

“We’ ve been through that. |f the agent’s report says the

W tness said, or Charlietold ne, or the C disclosed, or

any of those things, that is the witness' s statenents.

And t he governnent argues that, well, it’s not signed or

adopted by the wtness. It is relied on by the

governnent, either you produce those reports or you go

take his statenent, have himsignit, and give it to M.

Mtchell, one or the other.”

The governnment filed a notion to reconsider and vacate,

objecting to the court’s order in that it required the governnent
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to turn over agents’ reports that were not covered by the Jencks
Act .

The court held a hearing on the governnment’s notion on July
19, 1995. AUSA Lewi s advised the court that the Jencks Act issue
had been narrowed to the debriefing report conpleted by Texas
Departnent of Public Safety Lieutenant Enrique Espinoza ( Espi nhoza)
of government witness Aurelio Aleman (Al eman).!? Lew s also
represented to the court that striking Aleman’s testinony could
result in a not gquilty verdict since Aleman’s testinony was
i nportant to the governnent’s case.

The court observed that “What | think is wong is when the
officers prepare materials that woul d be covered by Jencks Act in
a different form for the very purpose of not having to disclose
it.” AUSA Lewis responded that that was not “the way debriefings
occur,” and that in a case such as this involving crimnal activity
over a long period

“The debriefings as such go on for hours and sonetines

days and can cover two or three weeks or nonths of tine

sporadically just trying to piece together what the

W tness has to say. The agents nake rough notes, bl urbs,

phrases, catches of a sentence . . . . Later then, many

of the debriefing reports say the witness was spoken to

on such-and-such, then the report wll show it was

prepared days, weeks, or nonths |ater and then signed

even |ater. So, by the tinme you get a final typed

report, it’s not anything like a transcript of what’'s
goi ng on here today.”

. The debriefing report concerning governnment wtness Janes
Curtis had been turned over to the defense, and was therefore not
at issue. Additionally, Lews focused on the Jencks Act issue as
it applied to defendant Mtchell’s trial, since the other naned
def endant s were consi deri ng possi bl e notions for severance of their
respective trials, as well as the possibility of entering guilty
pl eas.



The court then expressed the viewthat “the larger problemis
that the United States is preparing its cases relying on wtnesses,
not taking statenents from them . . . you want to use the
debriefing report the very way you woul d use a Jencks Act; that is,
to inpeach him” AUSA Lewis replied: “Not quite. | want to use
the agent to whomthe wtness made the statenent.” Lew s went on
to indicate that the report m ght be used to refresh recoll ection.
The court then expressed the view that:

“I'f his representations to the Governnent about what

happened are incorporated into a docunent other than a

W tness statenent and the Governnent has relied on them

just as they woul d have a witness statenent, then | think

it’s covered by Jencks Act because they woul d sinply not

take statenents and rely on these other reports and use

those as they would a wtness statenent.”

The court determned that it would review Espi noza’s report of the
debriefing of Aleman to determ ne whether the report constituted
Jencks Act nmaterial. Accordingly, the governnent submtted
Espi noza’ s twel ve-page, typed report of Aleman’s debriefing to the
court under seal for in canera review.?

On July 21, 1995, the governnent filed a pleading, to which
was attached an affidavit from Espi noza—descri bing the basis and
nature of his debriefing report, and representing that Al eman never
saw nor heard this report—and a |list of docunents that had al ready

been turned over under the Jencks Act pursuant to the governnent’s

agreenent to provide such materials ten days prior to trial.

2 A short, general overview of this report is included in the
governnent’s brief, which was placed under seal; defendants
recei ved a version of the governnent’s brief in which this overview
of Espinoza' s report had been redacted. W will return to the

content of this report.



Espinoza’'s affidavit states that he interviewed Al enman “over a
peri od of several days in Novenber and Decenber 1990" —his report
reflects the interviews took place Novenber 30, Decenber 1, and
Decenber 3, 1990—and “[i]n January of 1991, | began preparing the
12 page typed report, which | signed in March of 1991"; the “report
was conpiled fromny rough notes of the interview and ny nenory of
the information provided by Al eman,” was prepared “using nmy own
wor ds” and “was not made cont enporaneously with the interview'; and
“l did not ever read the 12 page report back to Al eman, nor did |
let himread it, nor did | let himreview ny rough notes, nor did
| read them back to him”

On July 28, 1995, the court issued the challenged order in
which it concluded that Espinoza's report constituted Al eman’s
“statenent” under the Jencks Act. In arriving at this decision
the court acknow edged that Espinoza had “recorded [Alenman’ s]
statenents in rough notes” and wote the report “fromhis notes of
interviews of [] Al eman”. However, the court also noted that the
interviews were conducted in “late 1990," and that the report was
dated January 2, 1991. The court also seened to place great
enphasis on the fact that paragraphs two through fifty-four of the
report constituted “Espinoza’'s recording[s]” of Al eman’ s
statenents, and that thirty-eight of fifty-three paragraphs began

wth the phrase, “Al eman stated . The court concl uded that
Aleman’ s statenents were “sinply recorded” in the sequence Al eman
gave them and that the report did not include any reflections,

conclusions, theories, or inpressions attributable to Espinoza



The court al so observed that Al eman “was interviewed by at |east
two agents at all tines”® and wondered “how does it happen that

the one who ‘reports’ the interviewis the one the governnment
chooses not to call.” The court ordered that Al eman woul d not be
allowed to testify at trial because the governnent had refused to
follow the court’s order and conply with the Jencks Act by
delivering a copy of Espinoza s report to the defense.

The governnment now appeals the district court’s order.

Di scussi on

This Court reviews for clear error a district court’s finding
that an agent’s interview report is a witness “statenent” within
the neaning of the Jencks Act. See United States v. Judon, 581
F.2d 553, 554 (5th Gr. 1978). “The trial court’s finding wll
constitute clear error where such finding either rests upon an
incorrect rule of lawor is inconsistent with the facts upon which
it purports to rest.” United States v. Welch, 810 F.2d 485, 490
(5th Gr.), cert. denied, 108 S.Ct. 350 (1987).

In crimnal cases prosecuted by the United States:

“After a wtness called by the United States has

testified on direct exam nation,* the court shall, on

nmotion of the defendant, order the United States to

produce any statenent (as hereinafter defined) of the
wtness in the possession of the United States which

3 That two agents were present on each of the three interview
days appears fromthe report itself; the record di scl oses no ot her
source for this statenent.

4 As Lewis agreed to turn over materials covered by the Jencks
Act ten days prior to trial, the governnent does not chall enge on
appeal that portion of the court’s order requiring that Jencks
materials be provided to the defense earlier than required under
t he Act.



relates to the subject matter as to which the witness has
testified . . .7 18 U.S.C. 8§ 3500(b).

A “statenent” is defined under the Jencks Act, 18 U S.C. §
3500(e), as:

“(1) Awitten statenent nade by said witness and si gned
or otherw se adopted or approved by him

(2) a stenographic, nechanical, electrical or other
recording, or a transcription thereof, which is a
substantially verbatimrecital of an oral statenent nmade
by said witness and recorded contenporaneously with the
maki ng of such oral statenent; or

(3) a statenent however taken or recorded or a
transcription thereof, if any, made by said witness to a
grand jury.” (Enphasis added).

Nei ther the district court nor any of the defendants has taken
the position that the report falls within either (1) or (3) above,
and it obviously does not. That |eaves only (2) above.

After examning in canmera Espinoza's debriefing report (the
report), the district court held that “the docunent’s nature as
purely the statenent of the witness [Aleman] is obvious.” Inits
description of the report, the district court observed the
fol | ow ng:

“The docunent was prepared by agent Espinoza from his

notes of interviews of Aurelia Aleman . . . Espinoza

recorded the witness’'s statenents i n rough notes (as they

are called inthe police trade). After he transnuted his

notes into the report, he destroyed the notes.

Parenthetically, the notes m ght have been a statenent

t hensel ves, which neans that they should not have been

destroyed. The interviews were held on three days in

| ate 1990, and the docunent is dated January 2, 1991.

. . .Paragraphs two through 54 are Espinoza s recording
of Aleman’s statenents to him O 53 paragraphs, 38

begin ‘Al eman stated . . .’ Ni ne others begin saying
that Al eman ‘described,’ ‘advised,’” or ‘recalls.’” Five
paragraphs start by saying Aleman ‘net,’ ‘delivered,’

“arrived,’ or simlar things. Wen a paragraph has nore
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t han one sentence, the other sentences begin in the sane
fashi on.

No part of the docunent records an agents [sic]

anal ysi s, synt hesi s, interpretation, coor di nati on,
eval uation, or even reorganization. Nothing in the
docunent is agent derived. Aleman’s statenents are

sinply recorded in the sequence he said them On the
third day, Al eman anended an earlier statenent in the
interviews. The agent sinply recorded the anmendnent at
the point in the sequence that Al eman spoke. There was
no arrangenent by the agent, like inserting the new
mat eri al back with the ol d.

No part of the report includes the agent’s
reflection on the information he had received fromthe
W t ness. He drew no conclusion, revealed no theory,

recorded no inpression. The agent was a surrogate
st enogr apher.”

In determ ning that Espinoza s debriefing report constituted
a “statenent” under 18 U S.C. 8§ 3500(e)(2), the district court
inplicitly concluded that the report was both (1) a “substantially
verbatim recital” of the narrative given by Al eman during the
several days of debriefing, and (2) “recorded contenporaneously
wth the making of such oral statenent.” Beginning with the
requi renent of contenporaneity, the report reflects that the
debriefing episodes took place on Novenber 30, 1990, Decenber 1,
1990, and Decenber 3, 1990. Espinoza did not begin to prepare the
report until January 1991. In Iight of this four-week interva
bet ween Al eman’ s debri efing and Espi noza’s begi nning to prepare the
report, we hold that the district court clearly erred in
(inmplicitly) findi ng t hat t he report was “recorded
cont enporaneously with” Al eman’s debriefing.

Turning to the requirenent of section 3500(e)(2) that

Espinoza’s report nust constitute a “substantially verbatim



recital” of Aleman’s “oral statenents” nade at the debriefing, we
find no support for the district court’s conclusion that this
requi renent was satisfied in the instant case. W note that the
word “verbatini has been defined as follows: (1) “[R]eproduced
fromor repeating an original source word for word: follow ng the
original exactly”, Wbster’'s Third New International D ctionary
2542 (1981); (2) “in exactly the sane words’ word for word”, Random
House Col |l ege Dictionary 1461 (revised ed. 1982). O course, to be
a section 3500(e)(2) statenent, it is not required that the recital
be perfectly or exactly “verbatim” but it nust be “substantially
verbatim” Further, the ejusdemgeneris maxi mrestrains any broad
interpretation of “other recording” as used in section 3500(e)(2)
and correspondi ngly counsel s agai nst a | oose or expansive reading
of “substantially verbatim” as does al so the section’s “recorded
cont enpor aneousl y” requirenent.

In United States v. Judon, 581 F.2d 553 (5th Cr. 1978), this
Court addressed the neaning of the word “statenent” as enployed in
the Jencks Act. W noted that, “[l]nterviewreports which contain
the interpretations or inpressions of agents or ‘which were

prepared after the intervieww thout the aid of conplete notes, and

hence rest on the nenory of the agent’” did not constitute
“statenents” within the neaning of the Act. |d. at 555 (citations
omtted; enphasis added). This Court further observed that

“statenents” nust be “essentially transcriptions of [] interview
notes.” 1d. (enphasis added).

In Judon, an FBI agent interviewed a w tness concerning the



details of a bank robbery and took notes during this interview.
The agent testified that he did not attenpt to wite down the
W tness’'s statenents verbatim and further testified that he wote
“principally key words and phrases and things of this nature
relating to the narrative” given by the wtness. ld. at 554.
Approxi mately one week | ater, the agent prepared a report based on
“[his] notes and [his] nmenory and recall.” 1d. A second agent
i nvol ved in Judon al so interviewed another w tness concerning the
bank robbery. This agent nmade notes of the “highlights of that
interview and nore of a succinct summary or nore or |ess the gist
of the interview” |d. (citation omtted). Two days later, this
second agent prepared a report based on “the notes and his
recollection of the interview” 1d. Based on the foregoing, the

trial court in Judon concluded that “the agents did nore than

sinply translate their interviewnotes into typewitten form” Id.
at 555.°
5 It appears that the agents’ interview notes in Judon were

destroyed before the trial court had an opportunity to order their
production under the Jencks Act. See 581 F.2d at 555 n.1. It is
uncl ear, however, whether or not the district court was able to
exam ne these interview notes prior to their destruction. Thi s
Court observed in United States v. Judon, 567 F.2d 1289, 1291 (5th
Cr. 1978), that the agents’ reports were reviewed by the district
court in canera and subsequently sent to this Court under seal in
conjunction with Judon’s appeal. There is no nention, however, of
the district court’s conducting a simlar examnation of the
agents’ interviewnotes. Nevertheless, this Court recognized that
the agents’ reports in Judon were “not essentially transcriptions
of the interview notes.” 581 F.2d at 555 n.1. Therefore, this
Court wupheld the district court’s conclusion that the agents’
reports were not transcriptions of the interview notes, not based
on a conparison of the interview notes and the reports, but based
instead on the agents’ testinony concerning their reports and an
exam nation of the reports thensel ves.

Finally, in light of our conclusion in Judon that the reports
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In finding this conclusion by the trial court in Judon to be
reasonable, this Court relied on the following “facts presented”:
(1) the notes taken by one of the agents constituted a “one
handwitten page sunmary of the highlights of his interview; (2)
the other agent’s notes contained “key words and phrases” fromhis
interview and |ikew se conprised one handwitten page; (3) the
reports subsequently prepared by both agents were “far nore
detailed than the notes” —one agent’s report was one and one-half
(singl e-spaced and typed) pages | ong, and the ot her agent’s totaled
three (single-spaced, typed) pages; and (4) both reports contai ned
the witness’s account in narrative form 581 F.2d at 555.
Additionally, this Court noted that both agents had testified that
they used their interviewnotes to “jog their nmenory” and “on this
basis prepared the [reports at issue].” |1d. Finally, one of the
agents testified that, at the tinme he was preparing his report, his
menory was i nconplete. Id.

In the present case, the posture of this appeal dictates that
an affidavit nust servetoillum nate the circunstances surroundi ng
Espi noza’s preparation of the debriefing report in question.

Espi noza’s July 21, 1995, affidavit was furnished to the district

were not “essentially transcriptions of the interview notes,” we
observed that it was “unnecessary to determ ne whether the
interview notes which were destroyed constitute[d] (e)(2)
statenents.” |d. In the present case, the district court’s order
states in passing that Espinoza “destroyed” his “notes” after he
wote his report. W can find no support in the record for this
statenent, and the governnent infornmed us at oral argunent that it
had copi es of the notes. However, we need not pursue this further,
as in the court below no issue was nade concerning the notes, and
none of the parties has raised any such issue on appeal.
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court. In this affidavit, Espinoza asserted that he “began
preparing” his twelve page debriefing report in January of 1991
(enphasis added). Next, Espinoza stated that his report “was
conpiled from[his] rough notes of the interview and [his] nenory
of the information provided by Alenman.” Espinoza al so asserted
that, fromAl eman’s narrative accounts—whi ch “junp[ ed] fromsubj ect
to subject inthe sane fl owof conversati on” —Espi noza “re-assenbl ed
the pieces, relying on [his] notes, and [his] nenory and using
[ his] owmm words.” Espinoza further stated that, “1 frequently used

the words ‘Al eman stated . as a way of indicating the source
of the information provided. The use of such words does not nean
or inply that what follows was a direct quote or a substantially
ver bati maccount of what was said.” And, Espinoza expl ai ned that,
inthe instances where he quoted Al eman directly, he indicated this
by using quotation marks.® Finally, Espinoza averred that, “Wile

my report is an accurate summary of the information provided, it is

not a verbatimaccount, or even close to one.””’

6 The report contains only about ten words—appearing in sone
seven different sentences—in quotation marks, five of these are
informal first nanmes of people and two are quantity statenents.

! This affidavit, together with Espinoza s report, constituted
the only evidence before the district court bearing on the i ssue of
whet her or not Espinoza s report was a “substantially verbatim
recital” of Aleman’s “oral statenent[s]” during the debriefing. As
this Court noted in United States v. Edwards, 702 F.2d 529, 531
(5th Gr. 1983), “The duty is on the defense to initiate the proper
inquiry into the right to clai mproduction of a statenent under the
Jencks Act.” See United States v. Thomas, 12 F.3d 1350, 1364 (5th
Cr.), cert. denied, 114 S. C. 1861 (1994)(“there is no evidence
that any portion of the notes was a substantially verbatim
transcription of the witness’s statenents. Thus, the notes are not
di scoverabl e under the Jencks Act . . . .”); see also United States
v. Newton, 891 F.2d 944, 954 (1st Cir. 1989)(the intent of the
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Wth regard to the propriety of considering Espinoza' s
affidavit in resolving this inquiry under the Jencks Act, we have
recogni zed that “the [district] court may need to hear extrinsic
testinony to determ ne whether the notes are verbati mstatenents.”
United States v. Hogan, 763 F.2d 697, 704 (5th Cr.), unrelated
portion of opinion withdrawn in United States v. Hogan, 771 F. 2d 82
(5th CGr. 1985). |In Judon, this Court considered the testinony of
both agents in determning that the agents’ reports were not
“substantially verbatin? transcriptions. 581 F.2d at 555; see al so
Canmpbell v. United States, 81 S.C. 421, 427 (1961)( “[The Jencks
Act] inplies the duty in the trial judge affirmatively to
adm nister the statute in such a way as can best secure rel evant
and avail abl e evidence necessary to decide the directly opposed
interests protected by the statute—the interest of the Governnent
i n saf eguar di ng gover nnment papers fromdi scl osure, and the i nterest
of the accused in having the Governnent produce ‘statenents’ which
the statute requires to be produced”) (enphasis added).?

The district court concl uded that Espi noza’s report

constituted a “substantially verbatim recital” of Al eman’s

Jencks Act is to require production of the witness’ own words .

.. fully and without distortion’”; therefore, where “there was no
testinony that the agent was recording the exact words of the
W t ness”, production of such agent’s notes under the Jencks Act was

properly denied).

8 I n Canpbel |, the Suprene Court noted that where the agent who
authored the “interview report” at the center of a Jencks Act
inquiry was available to testify regarding whether “[the report]
was a cont enpor aneously recorded substantially verbatimrecital of

[a witness'] oral statenment”, then “[t]he circunstances of this
case clearly required that the judge call [this agent] of his own
nmotion or require the Governnent to produce him” |d. at 426-427.
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debriefing testinony based solely on its exam nation of the report
and Espinoza's affidavit. After reviewwng this report and
affidavit, we find no support for the district court’s concl usion.
We turn first to the district court’s observation that, “O 53
paragraphs [constituting the report], 38 begin ‘Al eman stated .

Ni ne ot hers begi n sayi ng that Al eman ‘ described,’ ‘advised,’ or

‘recal | s. The district court viewed this as evidence that what
followed in each i nstance was a verbati mtranscription of Aleman’s
statenents to Espinoza. It is equally plausible that Espinoza
intended only to clarify the source of this information. The val ue
of such clarification is denonstrated by the anbi guity surroundi ng
a statenent in paragraph eight of the report which is prefaced, “It
is believed . . .”; it is uncertain in this instance whether
Espi noza’s information cane from Al eman or from anot her source.
Mor eover, the concise, carefully-drafted paragraphs in this
report—stripped to only the nost directly relevant information—
convey such an abundance of detailed information (nanes, dates,
| ocations, anounts, distances, etc. . .) that it is difficult to
conceive of anyone orally comunicating in such a nmanner.
Additionally, the structure of several of these paragraphs, while
visual | y accommobdati ng, undercuts the argunent that Espinoza was

transcribing Aleman’s narrative in a “substantially verbatint

manner . °

o For exanpl e, paragraph thirty-eight, redacted in recognition
that the report is under seal, reads as follows:

“38) ALEMAN stated that ALEMAN transported to the
[specified location for a particular person] the

14



Also, it is evident that the discreet capsules of information
that are segregated paragraph-by-paragraph in Espinoza s report
have been stripped of the conversational context which al nost
i nevi tably acconpani es the novenent in speech from one thought,
incident, or topic to another. It is not until paragraph twenty-
one of the report that Aleman is credited with the correction of a
mstake in his testinony. I n paragraph twenty-one, Espinoza
docunents that Al eman overlooked a l|load of marihuana in his
preceding narrative: “On the second day of his (ALEMAN S)
debriefing, ALEMAN renenbered a | oad of mari huana that he (ALEVAN)
transported for [a specified person] that ALEMAN had forgotten
about.” If the first twenty paragraphs of Espinoza s report are to

be viewed as a “substantially verbatimrecital,” then we are asked
to believe that Aleman spouted twenty discreet “capsules” of
i nformati on wi t hout m sstatenent, uncertainty, or revisionuntil he
remenbered, on the second day, that he had overl ooked one | oad of

mari huana in his narrative to that point.1°

follow ng | oads of mari huana:

1. [date]-- approximately [specified anmount] (load #[])
2. [date]-- approximately [specified anmount] (load #[])
3. [date]-- approximately [specified anmount] (load #[])
4. [date]-- approximately [specified anmount] (load #[])
5. [ date] (after Thanksgiving) -- approxi mately
[ specified anobunt] )l oad #[])”
10 Even if we nmke the entirely farfetched assunption that

Espi noza did not filter the information provided by Al eman i n order
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Finally, the language used in the report suggests that
Espi noza opted to put the information he obtained fromAl eman into
hi s own—Espi noza’ s—wor ds. For exanple, in paragraph ten, the
report states that “ALEMAN renenbers that a [particul ar object was
| ocated] in the curtilage of this house.” One mght reasonably
suspect that Aleman did not use the term“curtilage,” as that term
would likely be foreign to soneone lacking a legal or |[|aw
enf orcenent background. There is no indication that Al eman had
such a background. Moreover, the entire report is couched in
termnology that is usually reserved to |egal docunent s
(particularly in a crimnal |aw context) or at |east to soneone
accustoned to comunicating in such terns. Paragraph fifteen
begins, “ALEMAN stated that approximately in [specified dates],
ALEMAN t ransported approxi mately one | oad of marijuana per nonth of
approxi mately [anmount] pounds each (loads #x, #y and #z) for [a

particul ar person] Lastly, paragraph twenty-seven

to present the litany of discreet and concise paragraphs that

conprise his report, it is wholly unrealistic to pretend that
Espi noza did not omt the contextual “glue” (transitions between
topics and incidents, etc . . .) that is conspicuously absent from
this report. Even if we mnmake the unlikely assunption that
Espinoza's editing was limted to culling out this “glue,” even
such editing nust <call into question the district court’s

observation that, “No part of the docunent records an agents [sic]
anal ysis, synthesis, interpretation, coordination, evaluation, or
even reorgani zation. Nothing in the docunent is agent derived.”
Any editing on the agent’s part nust raise as a serious issue in
this (Jencks Act) context the applicability of the tenet that
statenents that contain an agent’s interpretations or inpressions
are not producible. See Goldberg v. United States, 96 S.Ct. 1338,
1349 n. 2 (1976); United States v. Judon, 581 F. 2d 553, 554-555 (5th
Cir. 1978)(unfair to require production of statenents that coul d be
said to be the product of the investigator’'s “selections,
interpretations, and interpolations”)(citations omtted).
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provides a strong indication that Espinoza was using his own
words—and incorporating his own inpressions—n the report:
“Al eman described a typical unloading at the . . . .” (Enphasis
added). Therefore, we hold that the district court clearly erred
in its determnation that the |anguage of Espinoza s report
supported a finding that this report constituted a “substantially
verbatimrecital” of Aleman’s oral statenents during debriefing.
Moreover, there is nothing in the report—or elsewhere in the
record—which tends to contradict or cast doubt upon Espinoza’s
affidavit, and that affidavit |ikew se shows that the report was
not a Jencks Act statenent.

On a related topic, we observe that the district court
denonstrated in various pretrial discussions that it viewed the
governnent’s reliance on the disputed (Jencks Act) materials as an
addi tional ground for ordering disclosure of such materials under
the Act. We find no support for this approach to 18 U. S. C. § 3500.
O course, such reports are presumably witten to be relied on by
| aw enf orcenent authorities for sone purpose, but there is nothing
to indicate that this report was witten to be relied on as a
“substantially verbatint recital of Aleman’s oral statenents (or as
a docunent to be “adopted or approved” by Aleman) or that the
governnent ever so relied (or intended to rely) on it (indeed
there is nothing to indicate any particular reliance at all by the
governnent on the report).

Lastly, it must be noted that our present decision in no way

i npi nges upon any of the rights or protections established in Brady
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v. Maryland, 83 S.C. 1194 (1963), and its progeny or under the
general federal rules of evidence as applied in federal crimnal
cases. The Suprene Court’s decision in Brady, rendered subsequent
to its decision in Jencks v. United States, 77 S.Ct. 1007 (1957),
recogni zed the governnent’s general obligation to provide evidence
that is both material and favorable to an accused. 83 S. Ct. at
1196-97. This includes evidence that would materially inpeach a
prosecution witness. See United States v. Bagley, 105 S. Ct. 3375,
3380 (1985). Qur present decision in no way touches on this
constitutional requirenent. Had Espinoza' s report contained
material information favorable to any of the defendants, then such
i nformati on woul d have to have been exam ned within the anal yti cal
framewor k establ i shed pursuant to Brady and its progeny regardl ess
of whether or not this potentially exculpatory information
constituted a “substantially verbatini statenent under 18 U S.C. 8§
3500(e)(2). 1

In Jencks, exercising its supervisory power “to prescribe
procedures for the admnistration of justice in the federal

courts,” the Suprene Court “decided that the defense in a federa
crim nal prosecution was entitled, under certain circunstances, to

obt ai n, for i npeachnent purposes, statenents which had been made to

1 Mtchell filed a notion for production of exculpatory
evi dence on Decenber 1, 1994; the governnent agreed to provi de such
evidence, and the district court granted the notion on March 15,
1995, at a pretrial notions hearing. However, while the parties
agreed that a certain letter (witten by Raynond Martinez)
contained a potentially excul patory statenent and woul d therefore
need to be produced, Espinoza's report was never specifically
mentioned in this context. So far as we can determne, nothing in
Espi noza’s report could be construed as inplicating Brady.
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governnent agents by governnent w tnesses.” Palernmb v. United
States, 79 S. Q. 1217, 1221 (1959). Pronptly following the
i ssuance of Jencks, Congress initiated and enacted the Jencks Act.

“One of the nost inportant notive forces behind the

enactnent of this legislation was the fear that an

expansive reading of Jencks would conpel t he

undi scrimnating production of agent’s sunmaries of

interviews regardl ess of their character or conpl et eness

. . . it was felt to be grossly unfair to allow the

defense to use statenents to inpeach a w tness which

could not fairly be said to be the witness’ own rather

than the product of the investigator’s selections,

interpretations, and interpolations.” 1d. at 1223.
Therefore, the Suprenme Court enphasized in Palerno the statutory
requi renent that “statenents” under 18 U . S.C. 8§ 3500(e)(2) nust
constitute “a substantially verbatimrecital of an oral statenent
made by said witness to an agent . . . .” |d. at 1224.

“I't is clear fromthe continuous congressional enphasis

on “substantially verbatim recital’ . . . that the

| egislation was designed to elimnate the danger of

distortion and m srepresentation inherent in a report

whi ch nerely selects portions, albeit accurately, froma

Il engthy oral recital.” 1d. at 1224-25.
And, finally, in enphasizing this point, the Court observed that
“The statute governs the production of docunents; it does not
purport to affect or nodify the rules of evidence regarding
adm ssibility and use of statenents once produced.” |d. at 1225-
26. Qur ruling today conports with Palerno. Further, we do not,
for exanpl e, address the circunstances under whi ch opposi ng counsel
must be allowed to exam ne nmaterial that a witness for the other

side admts in his testinony he has used to refresh his
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recol | ection respecting the subject matter of his testinony.?!?
We reverse the district court’s order excluding the testinony
of Aleman and remand with instructions that the order be vacated.

REVERSED and REMANDED

12 As far as concerns introduction in evidence of the report
itself, this generally could only be done to inpeach testinony of
Espi noza hinsel f, not Al eman. I f Espinoza were to testify in a

manner harnful to the defense and materially contrary to what he
personally represents in the report—or if Al eman were to testify
in a manner harnful to the defense but materially contrary to the
subst ance of what the report asserts is the story he told at the
debriefing—then the report or the said information in that part of
it could well be required to be furnished to the defense as Bagl ey
mat eri al .
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