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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20251

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JOHN C. RI DDLE,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

January 7, 1997

Bef ore KING and H GA NBOTHAM Circuit Judges, and LAKE, " District
Judge.

PATRICK E. H Gd NBOTHAM Circuit Judge:

John C. Riddle appeals his convictions for bank fraud,
m sappl i cati on of bank funds, making fal se entries, and conspiracy.
Al t hough he argues a variety of points of error, we limt our
di scussion to the trial court’s evidentiary rulings. W are
persuaded that the cumulative and interactive effect of four
rulings requires that we reverse the judgnent of conviction and

remand for a new trial.

"District Judge for the Southern District of Texas, sitting by
desi gnati on.



| .

Ri ddl e opened Texas Nati onal Bank—Post Oak on May 7, 1984. He
was chairman of the board and co-trustee of a voting trust that
controlled a majority of the shares. Because of unusually high
openi ng day deposits totaling around $38 mllion, the Ofice of the
Comptroller of the Currency (“OCC') initiated an exam nation of
TNB-Post Qak only sixty days after the bank was | aunched. An OCC
i nspector, Gary Meier, discovered that the bank’s purchases of five
$800, 000 loan participations violated its legal lending limt.
Mei er expressed to the bank his concern that it was inprudently
relying on repurchase agreenents W thout i nspecting the
creditworthiness of the entities that had prom sed to repurchase
the participations if they went bad. He explained to R ddle and
t he bank’ s board that OCC regul ati ons required banks to revi ew | oan
participations as thoroughly as if the bank were initiating the
| oan.

In March of 1985, ten nonths after opening TNB-Post Qak,
Ri ddle opened a second bank, Texas National Bank-Westhei ner
("TNB-W). The crimnal charges at issue in this case arose out of
Riddle’'s relations wth this second bank. As chairnman, Ri ddle held
approximately ten percent of the bank’s stock. As wth TNB-Post
Cak, a voting trust nanmed Riddle as co-trustee. Riddle was not an
of ficer, but he exercised control over various board nenbers. The
board declared that Riddle was not an executive officer. But in
Novenber of 1985, the OCC concluded that the board s declaration

was ineffective because R ddle in fact controlled the bank’'s



activities, including the activities of Victor C Bane, the bank’s
presi dent and | oan officer.

The OCC inspected TNB-W in Septenber of 1985 and found a
nunber of problens. Its |oans-to-debt ratio was an unhealthy 105
percent. The nost serious problemconcerned | oans to insiders. On
openi ng day, it granted a $400, 000 unsecured | oan to Ri ddl e, which
i medi ately put the bank in violation of banking regulations as
well as its own policies. The next nonth, Riddle had Bane issue a
$415,000 letter of credit to Rick Dover, R ddle’ s real estate
devel opnent partner, to satisfy the | ender behind one of Rddle's
comercial real estate projects. Dover did not have to post
collateral, and in exchange Ri ddl e granted a 15 percent interest in
the project to Dover. According to the OCC, the bank failed to
keep proper docunentation for transactions with busi nesses owned by
bank directors. A full twenty-five percent of the bank’s gross
| oans went to insiders or conpanies related to insiders. The OCC
i nspector discussed the |loans-to-insiders violations with R ddle
and the board. His report listed loans to Riddle in particul ar as
probl emati c.

TNB-WI1 ost noney during its first six nonths. To renedy this,
the board decided to pursue a strategy suggested by Bane: the bank
would raise its interest rate on certificates of deposit to
generate short-term assets. The strategy worked as planned, and
bet ween Sept enber 30, 1985, and Decenber 31, 1985, TNB-Wtri pled
its assets. To pay the interest on these certificates, the board

resol ved to purchase |loan participations. Riddle suggested that



TNB-Wturn to Vernon Savings & Loan, athrift operated primarily by
Don Di xon, the chairman of Dondi Corporation, Vernon’s controlling
shar ehol der. Ri ddl e had done personal business wth Vernon and
Di xon in the past. He did not disclose to the board, however, that
he had a personal business interest in TNB-Ws purchase of
participations from Vernon

In addition to opening banks, Riddle was involved in rea
estate devel opnent. | n Septenber of 1984, Ri ddle and Dover forned
Hi ckory Creek Joint Venture to purchase a 1230-acre tract west of
Houston cal |l ed Park Green. They signed a note for $40 million. In
the late spring of 1985, they bought an adjacent 230 acres with $13
mllion in financing. Vernon bought 35 percent of the first |oan;
Western Savi ngs and Loan bought the other 65 percent. Vernon and
Western also funded the second loan and took a pro rata profit
participation that woul d take effect upon sale of the property.

By the fall of 1985, Ri ddle was having cash-fl ow probl ens and
wanted to sell the Park G een property. Another Houston devel oper,
John Ballis, expressed interest in buying Park Green and proposed
swappi ng Park Green for a piece of |and known as the Superior Gl
tract, which was |ocated closer to downtown Houston and thus was
nore desirabl e for devel opnent. Ballis had deposited $1 million to
obtain an option to purchase the Superior Q1 tract before Decenber
23, 1985. On Septenber 24, Riddle and Dover signed a l|letter of
intent to purchase the Superior G| tract fromBallis in exchange

for the Park G een property.



At the end of October of 1985, Riddle sought funding for the
Superior Q1 deal fromVernon and D xon. Di xon expl ai ned, however,
that regulators had inposed growmh restrictions on Vernon and
suggested that Riddle find another Ilender to buy I|oan
participations from Vernon so that Vernon could finance R ddle’'s
project. In Cctober and Novenber, Di xon and Ri ddl e took a 3-week
Eur opean vacation, during which they explored ways to structure
transactions so that Vernon could fund the Superior Ol deal. At
a Novenber neeting at Dixon’s office, R ddl e suggested that Vernon
buy 30 percent of the $78 million | oan that Western woul d i ssue for
the Superior Ol purchase. He explained that he woul d have TNB-W
buy $8.5 million in | oan participations fromVernon. Wody Lenons,
Vernon’ s president, expressed concern that this woul d viol ate bank
regul ati ons governing loans to insiders. But Riddle neverthel ess
went forward with his proposal to the TNB-Wboard that it buy | oan
participations fromVernon. R ddle brought Bane to D xon’s office
to work out the details of purchasing the |oan participations.

At Novenber and Decenber neetings, R ddl e and Bane urged the
TNB-W |l oan commttee to purchase participations from Vernon.
TNB-W however, did not have tinme to review the quality of the
| oans, and Vernon did not include sufficient docunentation to
support TNB-W's purchase. As it turned out, Vernon' s |loans were
del i nquent: Vernon had been paying the interest itself in order to
make the | oans appear sound.

D xon and ot her Vernon officials were aware of R ddle’s schene

and acted to see that TNB-W purchased enough participations to



allow Vernon to fund the Superior transaction. On Decenber 4
TNB-W's loan conmmttee recommended that TNB-W purchase seven
participations from Vernon. |n connection with the |oans, Vernon
i ssued uncondi ti onal buyback letters, which guaranteed that Vernon
woul d pay in case the borrowers defaulted. Both Vernon and TNB-W
hid these letters fromregul ators because, as far as the OCC was
concerned, they neant that Vernon had not really reduced its | oan
portfolio after all. TNB-W's board approved the purchases on
Decenber 17. At the insistence of Riddle and Bane, the board al so
approved the purchase of an additional $6 mllion in participations
from Ver non

Faci ng the Decenber 23 deadline, Ballis bought the Superior
Ol tract for $64 mllion on Decenber 17. After formng the
Regents Park Limted Partnership, R ddle and Dover agreed to buy
the Superior G| tract fromBallis for $63.1 mllion. The closing
took place on Decenber 23, and Ballis bought the Park G een
property for $64.4 mllion. Vernon was to fund $23 million of the
$78 mllion loan that R ddle and Dover needed to finance the
Superior Q| purchase. But on Decenber 24, Dixon told Riddle that
Vernon would not send the noney until TNB-W sent the $6 nmillion
that had been due the previous week for Jloan participation
pur chases. Bane purchased an additional 21 participations from
Vernon on behal f of TNB-Ww t hout approval of the TNB-W board and
wired over $9 mllion to Vernon during the |ast week of Decemnber.
During that same week, Vernon wired $10.9 million to Western to buy

a participation in Western’s |loan to Ri ddl e and Dover.



Bill Plyler, a TNB-Wexecutive vice president, was suspi ci ous
of Riddl e’ s behavior and asked the OCC to audit TNB-W in |ate
Decenber of 1985 or January of 1986. The OCC was especially
worried about the high concentration of participations purchased
from Vernon and TNB-Ws rapid growh from $10 mllion to $32
mllion over the course of three nonths. Several board nenbers
confronted R ddl e, who denied that his Superior |oan from Vernon
had been contingent on TNB-Ws purchase of participations from
Vernon. |In part as a result of the board’ s discovery of Riddle' s
conduct, Bane resigned in January, and Plyler replaced him as
president. In the aftermath of Bane’ s resignation, bank officials
di scovered that R ddle had caused TNB-W to make a nunber of
i nprudent loans for his own or his friends’ benefit. Pl yl er
insisted that Riddle wite a letter to the OCC to explain TNB-W s
deci si ons. Riddle conplied, but the governnment wultimtely
concluded that the | etter contai ned a nunber of m srepresentations.
In April, an OCC examner found that 76 percent of TNB-Ws
out st andi ng | oans had becone del i nquent and recommended that the
bank be decl ared insol vent.

Ri ddl e resi gned as chai rman on June 12, 1986. On Novenber 13,
the OCC issued a cease-and-desist order for TNB-W to stop its
unsafe | ending practices. After Meier conducted a My, 1987,
exam nation, the OCC declared insolvency on May 28 and appoi nted

the FDI C as receiver.



1.

A grand jury indicted Ri ddle and Bane on one count of bank
fraud under 18 U S.C. § 1344, one count of m sapplication of bank
funds under 18 U S.C. 8§ 656, three counts of nmaking false entries
in violation of 18 U. S.C. § 1005, and one count of conspiracy in
violation of 18 U.S.C. § 371.

Gary Meier, the OCC exam ner who prepared reports on TNB-Post
Cak in 1984 and on TNB-W in 1987, was one of the prosecution’s
primary wtnesses at trial. Al t hough he testified as a |ay
W tness, the prosecution elicited opinions that drew on his
expertise as a bank exam ner. The court admtted all four bank
exam nations under Fed. R Evid. 803(8)(B) as public reports
prepared as required by |law from observations of officials other
t han | aw enf or cenent personnel. Meier read fromthese exam nati ons
in spite of the fact that he was not involved in the 1985 and 1986
exam nat i ons. The court explained that Mier had personal
know edge of the reports because he relied on them when he
conducted the 1987 exam nation. The court disagreed with defense
counsel’s contention that Mier was testifying as an expert.
According to the district court, Meier was a “hybrid | ay w tness”
who coul d of fer expl anati ons of the four rel evant bank exam nati ons
under the guise of lay opinion testinony. The court admtted his
statenents about matters such as OCC policy and sound banking
practices under the rubric of Fed. R Evid. 701.

To counter Meier’'s testinony, the defense offered the

testi nony of Stephen Huber, an expert in banking regulation who



teaches law at the University of Houston. After holding a proffer
heari ng, however, the court barred Huber from testifying “based
primarily on Rule 403.” Huber had no personal contact with Riddle
or Bane, and the court found that his testinony consisted |argely
of legal conclusions and duplicative explanations of banking
practices.

The court nmade a variety of other contested evidentiary
rulings. It admtted as exhibits a proffer letter and sworn
statenent gi ven by D xon, who had been convicted and i npri soned for
bank fraud in his dealings with Vernon. The defense read portions
of these docunents during cross-exam nation, and the court granted
the governnent’s request to admt themin their entirety as prior
consi stent statenents under Fed. R Evid. 801(d)(1)(B). The court
al so allowed the governnent to present evidence that Ri ddle and
Bane violated civil banking regulations in order to show that they
possessed crim nal intent when they urged TNB-W to buy
participations fromVernon. At trial, the defense objected to the
reports of bank exami ners, to the cease-and-desist order, to nuch
of Meier’'s testinony, and to portions of the testinony of Wody
Lenons and Bill Plyler, who served as officers at Vernon and TNB-W
respectively, on the grounds that the governnment inproperly used
civil violations to establish crimnal violations. Finally, the
court allowed the governnent to introduce evidence of four
unrel ated | oan transactions i n which R ddl e used his power at TNB-W
for his own personal gain. The court admtted the evidence as

probative of a plan or notive under Fed. R Evid. 404(b).



After seventeen days of trial, the jury returned verdicts of
guilty on all counts as to both defendants. The court sentenced
Riddle to a total of ten years inprisonnent and ordered himto pay

four mllion dollars in restitution.

L1,

This was a difficult trial. The governnent chose nethods of
proof that forced difficult trial rulings. W are persuaded that
the trial tactics resulted in an unfair trial, despite the hard
work of the able trial judge to assure the fairness our courts nust
del i ver.

A

Before Meier began his testinony, the parties and the court
agreed that the prosecution had not designated himas an expert and
that he would not be offering expert testinony. Counsel for the
governnent told the court that “what | want this witness to talk
about are the specific facts that he observed.” This would include
such things as accounts of Meier’s interaction wth bank officials
during his exam nations and personal observations of bank records
and practices.

Wth this assurance, the trial court allowed the governnent to
proceed. However, with each newtrial day the governnent pushed to
squeeze as nmuch as possible fromthis “lay witness.” The result is
clear, certainly now, that during Meier’s two-and-a-half days on
the stand, he welded his expertise as a bank exam ner in a way

that is inconpatible with a lay witness. |In connection with his

10



exam nation of TNB-Post Cak, Meier explained that “[a]Jccording to
12 CF. R 32.5, when repaynent is expected from only one source,
then all of the advances nust be conbi ned, again, com ng fromthat
one source.” Over the defense’s objections, Meier expressed his
opinion that it was not “prudent” for a bank to rely on repurchase
agreenents issued by banks selling participations rather than on
the credi tworthiness of borrowers. The next day, Mier expressed
his view that bank officers should di scuss OCC circul ars when the
bank receives themand that the OCC expects officers such as R ddl e
to know the contents of circulars. The defense objected at | ength
to Meier’s testinony about the OCC s position on whether a bank
director may bring loans to his bank. In response, the court
rem nded that Meier was not an expert, but that his reports had
been avail able for sone tine and that his testinony should cone as
no surprise to the defense. “Even if you do consider him an
expert,” the court noted, “it seens to ne that we have satisfied
the requirenents of the rule.”

Mei er continued to draw on his speci alized know edge as a bank
examner. He testified that it was inprudent “to have the buyback
| etter stand separate and apart fromthe participation certificate
itself with neither referencing the other.” He asserted that TNB-W
violated OCC regulations when it failed to record the fact that
Ri ddl e received proceeds fromits purchase of participations. He
even speculated that wunsafe and unsound |ending practices,

including loans to insiders, caused TNB-Ws failure.
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Under Fed. R Evid. 701, a lay opinion nust be based on
personal perception, nmust “be one that a normal person would form
fromthose perceptions,” and nust be hel pful to the jury. Soden v.

Freightliner Corp., 714 F.2d 498, 510-12 (5th Gr. 1983) (quoting

Lubbock Feed Lots, Inc. v. |owa Beef Processors, 630 F.2d 250, 263

(5th Gr. 1980)). W have allowed lay wtnesses to express
opi nions that required specialized know edge. |In Soden, a wtness
in charge of truck maintenance testified that, based on his
experience, step brackets caused the punctures in a fuel tank that
had been brought into his repair yard. W held that the district
court did not abuse its discretionwhenit allowed the plaintiff to
i ntroduce such lay opinion testinony. “No great |eap of logic or
experti se was necessary for one in Lasere’s position to nove from
hi s observation of holes in Freightliner fuel tanks at the | ocation
of the step brackets, and presunmably caused by them to his opinion
that the situation was dangerous.” 1d. at 512. QG her circuits

have construed Rule 701 even nore broadly. See WActor v. Spartan

Transp. Corp., 27 F.3d 347, 351 (8th Cr. 1994) (admtting under

Fed. R Evid. 701 the opinions of |ocknen, “based as they were upon
their years of personal experience, their personal inspection of
the lockline, their participation with Wactor in the stoppage of
the barges, and their positions as the sole eyewitnesses to the

wr appi ng, fouling, and breaking of theline”); WIllians Enterprises

v. Sherman R Snmoot Co., 938 F.2d 230, 233-34 (D.C. Gr. 1991)

(allowi ng an insurance broker who had personal know edge of an

insured’s business to offer |ay opinion testinony on the cause of

12



an increase in the insured's premuns); United States v. Fow er,

932 F.2d 306, 312 (4th Cr. 1991) (admtting |lay opinion evidence
as to whether a certain governnment official would know whet her
classified budget docunents were available to contractors).

Mei er, however, went beyond the lay testinony in Soden, as
well as the testinony in cases from other circuits. He did not
merely draw strai ghtforward concl usi ons fromobservations i nforned
by his own experience. | nstead, he purported to describe sound
banki ng practices in the abstract. He told the jury how the OCC
viewed certain conplex transactions. And he asserted a causa
relationship between R ddl e’ s all eged wongdoing and the ultinate
failure of TNB-W He functioned not as a witness relaying his own
observations so nuch as a know edgeabl e bank exam ner who could
provide the jury with an overview of banking regulations and
practices and who could authoritatively condemn Ri ddl e’s actions.
He did not offer testinony that a |lay person woul d have been abl e
to offer after conducting the exam nations. The district court
erred in allowing Meier’s testinony under Fed. R Evid. 701.

The governnent insists that Meier was nothing nore than a fact
W t ness because his review of TNB-W files and the 1985 and 1986
exam nations gave hi mpersonal know edge of their contents. It is
true that “[t]he nodern trend favors the adm ssion of opinion
testinony, provided that it is well founded on personal know edge

and susceptible to specific cross-exam nation.” Teen-Ed, Inc. v.

Kinball Int’l, Inc., 620 F.2d 399, 403 (3d Cr. 1980). Based on

this rule, Meier could draw specific conclusions fromhis work on
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the 1984 and 1987 exam nations, such as that R ddle did not heed

Meier’s 1984 advice on self-dealing. See United States v. Leo, 941

F.2d 181, 192-93 (3d G r. 1991) (allowing an auditor to relate the
basis for his opinion that the defendant had altered purchase order

dates in a governnent contract); United States v. Gote, 632 F. 2d

387, 390 (5th Cr. 1980) (allowng an IRS official to conpare a
defendant’s tax returns by characterizing sonme as “acceptabl e” and

sone as “unacceptable”), cert. denied, 454 U S 819 (1981). But

| atitude under Rul e 701 does not extend to general clains about how
banks shoul d conduct their affairs. Meier’s opinions that TNB-W
operated inprudently and that its inprudence caused it to fail
depend on an expert’s understandi ng of the banking industry.

The governnent also contends that Mier’s opinions were
adm ssi bl e because the prosecution identified himas a wtness | ong
before trial and provided his reports to the defense. At trial
however, the governnment nmade a point of presenting Meier as a fact
W tness rather than as an expert. “[A] party cannot seek to have
a wtness certified as an expert on appeal when the party did not

seek to have the witness qualified as an expert before the district

court.” Leo, 941 F.2d at 192 (citing United States v. Hoffner, 777
F.2d 1423, 1425 n.1 (10th Cir. 1985)).
B
The defense proposed to offer Stephen Huber, a professor at
the University of Houston Law Center, to show that banking
regul ations did not require Riddle to disclose his interest in the

Vernon participations and that R ddl e and TNB-Wadhered to i ndustry
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standards when it purchased |oans from ot her banks. The court
ulti mately acknow edged t hat Mei er was m st aken when he stated that
12 CF.R pt. 31 required Riddle to report that the purchase of
participations from Vernon would allow Vernon to finance the
Superior Q1 deal. As Professor Huber explained at the hearing

the regul ati ons do not apply when a bank buys participations from
athrift.

The governnent, then, had to prove that Riddle knew that he
was doing sonething wong even though he was commtting no
regul atory violation. Mich of Meier’s testinony was an effort to
convince the jury that Ri ddl e encouraged the TNB-Wboard to engage
in unsafe lending practices when he encouraged it to buy
participations fromVernon. Had he been allowed to testify, Huber
would have told the jury that TNB-W handled the Vernon
participations in the way that any other bank would have handl ed
them According to Huber, it is difficult for banks buying snal
| oan participations to acquire docunentation fromthe borrower, so
they routinely rely on buyback letters issued by the selling bank.

After nore than two weeks of testinony, it is understandable
that the court would be wary of allow ng the defense to present an
expert witness to testify about the proper interpretation of
regul ati ons and to nake general statenents about banki ng practi ces.
But after giving Mier extensive |leeway, the court abused its
discretioninrefusing to allowHuber totestify regarding Rddle’s
know edge that he was doing sonething wong in not making the

di sclainmer to the board. Testinony that other banks woul d have
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made t he sanme deci sion to buy the Vernon participations woul d have
supported Riddle’s contention that any failure to disclose his
interest was not deceitful or even intentional. Wth Huber’s
testinony, the defense could have countered sone of the danagi ng
opi nions offered by Meier and contained in the OCC exam nati ons.
The loss of Huber’s testinony handicapped the ability of the
defense to tell the jury its own version of how banks operate and
what precautions bankers such as Riddl e know they shoul d take.
C.

According to Riddle, the district court admtted i nto evidence
a variety of docunents that prejudiced the jury. Anmong ot her
things, R ddle objects to the adm ssion of portions of the four
bank exam nations, a proffer letter from D xon's attorney, and
transcripts of Dixon’s proffer statenents.

During Meier’'s testinony, the court ruled that it would admt
t hose portions of the OCC reports that Meier read fromor di scussed
during his direct examnation. R ddle argues that the reports are
i nadm ssi bl e hearsay. W assune for the sake of argunent that the
reports were “matters observed pursuant to duty inposed by |aw as
to which matters there was a duty to report” and that bank
exam ners are not “police officers” or “other |aw enforcenent

personnel.” Fed. R Evid. 803(8)(B). See United States v. Coppl e,

827 F.2d 1182, 1189 (8th Cr. 1987) (“[Admitting an FDIC]
i nvestigation is not inproper nerely because it seeks evi dence t hat
by its nature could be relevant to a civil as well as to a

potential crimnal proceeding.”), cert. denied, 484 U S 1073
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(1988); United States v. Quezada, 754 F.2d 1190, 1194 (5th Gr.

1985) (admtting a warrant of deportation under Rule 803(8)(B)
because it was “prepared in a routine, non-adversarial setting”
rather than “from the arguably nore subjective endeavor of
investigating a crinme and evaluating the results of that
i nvestigation”).

But even if the reports fall under a hearsay exception, Riddle
has a strong argunent that their contents prejudi ced himand that
sone of the reports were not relevant. The governnent’s asserted
purpose in offering the reports was to showthat investigators told
Ri ddl e in 1984 that banks should not rely on repurchase agreenents
to assure the creditworthiness of |oan participations and told him
in 1985 that bank officers may not take advantage of their
positions to obtain |loans. W agree that these facts are rel evant
to Riddle’s knowl edge that his plan to use TNB-Wto free up funds
for the Superior Q1| project was a violation of |aw or that he had
sone other duty to disclose his project. Unfortunately, the
reports conveyed statenents and inplications that conveyed nuch
more information to the jury.

Al four reports include sections entitled “Violations of Law
and Regul ation.” The 1984 report |imts its criticismof TNB-Post
Cak to its violation of lending limts when it purchased five
$800, 000 participations from the sane bank. Later reports,
however, contain longer lists of violations and nore pointed
criticism of TNB-W Anmong other regulatory and statutory

violations, the 1985 report cites the bank for violation of 12
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CF.R pt. 215.5(c)(3) for the $400,000 loan to Riddle. The cover
letter to the 1986 report nmakes an om nous di agnosi s:

Significant law violations were disclosed involving

i nsi ders. These included infractions of the | egal

lending limts and repeat violations involving |loans to

insiders, Regulation O Directors are rem nded of their
potential liability for |osses sustained on credits
exceeding legal limtations. Satisfactory procedures

must be inplenented to prevent future violations.

The report nentions R ddle in connection with violations of 12
US C 8 375a and 12 CF.R pt. 215.5(c)(3). And the cover letter
to the 1987 report announces that

[t]he condition of the bank was found to be extrenely

critical. . . . The extrenely critical condition of the

| oan portfolio is the direct result of the poor credit

underwiting standards of the previous nmanagenent in

conjunction wi th insider abuse, suspected fraudul ent | oan
transfers, and the rapid and extended deterioration in

t he Houston area econony.

That report included descriptions of violations of TNB-Ws | egal
lending limts that contributed in part to the appointnent of an
FDI C recei ver.

I ntroduci ng these docunents into evidence did nore than
provide the jury with evidence that R ddl e knew t hat he shoul d have
cone clean with the TNB-Wboard. It provided the jury with a four-
year history of R ddle s banking endeavors that tied himto dozens
of regulatory violations. It gave the jury reason to connect
Riddle’'s 1985 schene with two gloony reports issued after his
all egedly crim nal conduct was conplete. At bottom it put R ddle
at the center of a spectacul ar bank failure. But R ddl e was not on
trial for being an ineffective or even a corrupt banker. He was on

trial for using his position as a TNB-W officer to convince the
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TNB-W board to purchase participations fromVernon that woul d hel p
hi m personal ly and di sregarding his duty to disclose his personal
interest in the deal. The reports —as well as nmuch of Meier’s
testinony drawn fromthem —were of little probative val ue on that
score in conparison to the danger of prejudicing, confusing, or
m sl eading the jury. See Fed. R Evid. 403. | ndeed, it 1is
difficult to understand how the 1987 exam nation was rel evant at
all; its primary purpose seens to have been to allow Mier to
testify based on the 1985 and 1986 reports, which he relied on in
preparing the 1987 report. W said in United States v. Christo,

614 F.2d 486, 492 (5th Cr. 1980), that “[t]he governnent’s
evi dence and argunment concerning [regulatory] violations

inperm ssibly infected the very purpose for which the trial was
bei ng conducted —t o determ ne whether Christow Il lfully m sapplied
bank funds with an intent to injure and defraud the bank, not
whet her Christo violated a regulatory statute prohibiting the bank
fromextending himcredit in excess of $5,000.” The same principle
applies in this case. The trial court abused its discretion when
it allowed the governnment to admt extensive evidence about the
OCC s apprai sal of TNB-W's general health and its failure to conply

with regulations fromits inception to its dem se.!?

!Riddle also calls our attention to the court’s decision to
admt the cease-and-desist order issued agai nst TNB-Won Novenber
13, 1986. The transcript discloses that the court did admt the
order, but the court decided not to send it back with the jury.
The record is unclear on whether the jury ever actually saw the
order. Nevertheless, Plyler testified that the bank received the
order and that it neant that TNB-Whad to “stop . . . continuing
wth unsafe lending practices.” As we indicated in Christo, 614
F.2d at 495, the nmention of irrel evant cease-and-desist orders is
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Ri ddl e al so objects to the adm ssion of two docunents in which
Di xon connects Riddle with banking violations. The first is a
| etter and acconpanyi ng nenorandumthat Di xon’s attorney sent to an
Assistant United States Attorney in which D xon offers to provide
i nformati on about crimnal abuses by bank insiders. The unusual
offer lists seventeen institutions, twenty-nine individuals, and
twenty generic situations involving banking violations. |t does
not, however, indicate which institution or individual corresponds
to which situation. Thus, R ddle s nane appears as an i ndivi dual
who coul d have been involved in a nunber of crinmes at a nunber of
institutions. The second is Dixon’s sworn statenent used in the
grand jury investigation of Riddle.

The governnent noved to admit the letter and nmenorandum and
the sworn statenment under Fed. R Evid. 801(d)(1)(B) as a prior
consi stent statenent to rebut the defense’s suggestion that Di xon
fabricated his testinony in order to cut short the prison term he
was serving. The defense objected that the statenent was not
proper rebuttal because D xon had the sane notive to fabricate when
he made the statenent and sent the letter as he had in court.
According to the defense, adm ssion under Rule 801(d)(1)(B) would
requi re a statenent nade before D xon had any notive to reduce his
time in prison by pleasing the governnent.

At the tinme of trial, our lawdid not inpose this requirenent.

United States v. Parry, 649 F.2d 292, 296 (5th Gr. Unit B 1981).

highly prejudicial. Even if the jury never laid eyes on the order
itself, the governnent’s reference to the order during Plyler’s
direct exam nation was ill-advised and shoul d not have been made.
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The Suprene Court, however, has since instructed that Rule
801(d)(1)(B) “permts the introduction of a declarant’s consi stent
out-of-court statenents to rebut a charge of recent fabrication or
i nproper influence or notive only when those statenents were nade
before the charged recent fabrication or inproper influence or

nmotive.” Tone v. United States, 115 S. C. 696, 705 (1995).

Consequently, admtting the statenent and the letter was an error.

Apart fromthe court’s action under Rule 801, admtting the
letter and nenorandum was inflammatory. According to the
menor andum “many, if not nost, of the activities described herein
expose these Insiders to significant crimnal culpability.” By
associating Rddle with nore than two dozen all eged white-collar
crimnals and a score of crimnal scenarios, the nmenorandum could
easily suggest that R ddle regularly kept conpany with, as the
menor andum puts it, “good old boys” who nake a habit of stealing
frombanks. The trial court erred in admtting such a suggestive
and prejudicial docunent.

D.

Ni ne governnent w tnesses spent at |east part of their tine on
the stand discussing four unrelated TNB-W | oans that supposedly
showed that Riddle systematically withheld information from the
bank in order to direct | oan proceeds for his personal benefit. As

required by United States v. Robinson, 700 F.2d 205, 213 (5th Cr

1983), the court conducted bench conferences on whether this
evi dence had probati ve val ue and whether it was unduly prejudicial.

The prosecution viewed the |oans as evidence of “other crines,
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wrongs, or acts” that showed Riddle’s “notive, opportunity, intent,
preparation, plan, know edge, identity, or absence of m stake or
accident.” Fed. R Evid. 404(b). For its part, the court stated
that “it’s relevant to notive, to plan, the way he did business,
the things he did.”

In the first |oan, JimHague borrowed $350, 000 from TNB-Wto
buy an apartnment conplex that R ddle owned and wanted to sell
Regul ators viewed the loan as an illegal extension of credit to
Ri ddl e, but they al so concluded in the 1986 exam nati on report that
the violation was a result of a m sunderstandi ng of regul ati ons and
thus was not willful or intentional. TNB-Wal so | oaned $300, 000 to
Architects Alliance, Inc., and took an interest in accounts
receivable and inventory as collateral. Riddle was the
architectural firms primary client and owed it nore than $500, 000.
Ri ddl e al so owed thousands of dollars to R chard Wens, who had
done extensive nowi ng and |andscaping work at sone of R ddle’'s
properties. At Riddle s suggestion, Wens borrowed $20,000 from
TNB-Wto keep up with operating expenses while waiting for Riddle
to pay his debt. A fourth extension of credit went to R ck Dover,
Riddle’'s real estate partner, who obtained a $415,000 letter of
credit as collateral on a |loan issued by a Florida bank to fund the
devel opnent of a shopping center.

The governnent explained during its closing argunent that
t hese extraneous |oans showed “that this was the way that John
Ri ddl e di d business. That tells you about his nental state when he

was entering into the |l oan participations for the Superior purchase
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deal .” In other words, the 404(b) evidence was rel evant because it
established that Riddle consistently withheld information fromthe
bank that he knew he had an obligation to disclose. The
governnent’s 404(b) theory is in agreenent with our analysis in

United States v. Beechum 582 F.2d 898, 911 (5th Cr. 1978) (en

banc), cert. denied, 440 U S. 920 (1979):

Where the issue addressed is the defendant’s intent
to coommt the offense charged, the relevancy of the
extrinsic offense derives fromthe defendant’s i ndul gi ng
hinmself in the same state of mnd in the perpetration of
both the extrinsic and the charged offenses. The
reasoning is that because the defendant had unl awf ul
intent in the extrinsic offense, it is less likely that
he had lawful intent in the present offense.

The governnent nust present enough evidence to permt a reasonable
jury to conclude by a preponderance of the evidence that Riddle’s
intent in connection with the four extraneous | oans was crimnal.

United States v. Anderson, 933 F.2d 1261, 1269 (5th G r. 1991);

United States v. Guerrero, 650 F.2d 728, 734 (5th Gr. Unit A

1981). R ddle is charged with bank fraud, m sapplication of bank
funds, and false entries in the records of a bank, all of which
require proof that the defendant knew he was neking a

m srepresentation. See United States v. Kington, 875 F.2d 1091,

1097 (5th Gr. 1989) (following the rule that in m sapplication
cases, “the governnent mnust prove that the defendant know ngly
participated in a deceptive or fraudul ent transaction” (enphasis in

original) (quoting United States v. Adanson, 700 F.2d 953, 965

(Former 5th Cir. Unit B) (en banc), cert. denied, 464 U S. 833

(1983))). In this case, that neans that the extraneous | oans nust
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make it nore likely that Riddle intentionally kept the TNB-W board
inthe dark on his personal interest in having TNB-Wextend credit.

Qur review of the record convinces us that the governnent did
not neet its burden. At nost, the evidence suggests that R ddle
took inproper advantage of his position to encourage TNB-W to
extend credit unwisely and for the benefit of his non-banking
endeavors. The OCC itself found that any violation Riddle
commtted in connection wth the Hague | oan was unintentional.
VWal ter Beard, a TNB-Wdirector, offered undi sputed testinony that
the TNB-W board “had to know' that Architects Alliance had done
extensive work for Riddle because Architects Alliance designed
TNB-W's building. And the governnent’s evidence does not reveal
any deception in Riddle’s role in generating the | oan to Wens or
the letter of credit to Dover. As far as the record i s concerned,
Ri ddl e sinply suggested that vari ous busi ness associ ates apply for
| oans at TNB-W Sone of Riddle’ s associ ates needed noney because
he was unable to keep up with his debts, but that does not by
itself nmean that Riddle intended to deceive or defraud the bank.
David Hall, a partner at Architects Alliance, testified that Victor
Bane instructed him to submt his firmis records of accounts
receivable in a format that excluded Riddle' s nane because “it
m ght reflect poorly” on Riddle if TNB-Wknew that R ddl e owed so
much noney to Architects Alliance. The insinuation, of course, is
t hat Bane was acting under Riddle’ s instructions. R ddle may al so
have used Bane to hide his debt to Wens and his invol venent in

real estate ventures with Dover to convince TNB-Wto extend credit.
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But wi t hout evidence fromgovernnent wtnesses, we are not willing
to allowthe jury to make such an attenuated inference.

The governnent’s 404(b) evidence certainly makes Riddl e out to
be an irresponsible banker who paid little attention to OCC
warnings. But R ddle was not on trial for irresponsibility. He
was on trial for bank fraud, msapplication of bank funds, and
maki ng false entries. Even if illegal, R ddle s extraneous self-
serving banking practices are irrelevant under Rule 404(b) unl ess
they tend to showthat he systematically withheld vital information
fromthe TNB-Wboard. By allowing the jury to consider these four
| oans, the trial court nmade the mstake of treating general
evidence of poor banking as if it were evidence of R ddle's
crimnal intent to mslead TNB-Ws board of directors.

Even i f the extraneous | oans were rel evant to the governnent’s
case against Riddle, they failed to neet the second prong of the
Beechum test: “the evidence nust possess probative value that is
not substantially outweighed by its undue prejudi ce and nust neet
the other requirenents of rule 403.” Beechum 582 F.2d at 911.
Unduly prejudicial extraneous evidence often plays on the jury’s
enotions unfairly, but “[p]rejudice can result from any of the
significant factors set out in Rule 403, of which inflanmed passion

is only one.” United States v. Zabaneh, 837 F.2d 1249, 1265 (5th

Cir. 1988). These other factors include confusion of the issues
and m sleading the jury, Fed. R Evid. 403, and they are especially
troubling when they take up a significant portion of the

governnent’s case. See Zabaneh, 837 F.2d at 1265-66 (remandi ng for
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Robi nson findings where a “substantial portion” of the evidence
i nvol ved extrinsic offenses and registering concern that “[o0]ne
W tness' s testinony pertainedinits entirety to such an offense”).

The court’s limting instructions can “substantially reduce”

the danger of prejudice, United States v. Buchanan, 70 F.3d 818,

831-32 (5th Gir. 1995), cert. denied, 116 S.Ct. 1340 (1996), but in

this case they did not counteract the prejudicial effect of
al | ow ng government wtnesses to testify about the extraneous | oans
for atotal of nore than a full day. The governnent call ed Janes
Hague, David Hall, and Richard Wens for the sole purpose of
explaining how R ddle had wonged them in connection with the
extraneous |l oans. |n each instance, it was clear that the w tness
had a gripe against R ddle that had nothing to do with the charged
of f ense. Ri ck Dover, Walter Beard, WIlliam Plyler, and bank
exam ner Meier also went into the details of the |oans. The
governnent analyzed each loan individually during its closing
argunent to remnd the jury that R ddle was “mani pul ating people
and the bank for his personal benefit.” And the 1986 OCC
exam nation contained detail ed descriptions and criticisns of the
Hague and Architects Alliance | oans.

When extraneous activity receives such intense, unfocused
attention, it is too likely that the jury wll “feel that the
def endant shoul d be punished for that activity even if he is not
guilty of the offense charged.” Beechum 582 F.2d at 914. I n

expl ai ni ng rel evance under the general category of “the way he did
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busi ness, the things he did,” the court itself denonstrated that
t he evi dence of extraneous | oans i s powerful not so much because it
tends to establish Riddle’s notive or schene, but because it paints
Ri ddl e as | acki ng the character of an upstandi ng busi nessman.? The
governnent’s extensive and undi scrimnating use of the extraneous
| oans was msleading to the jury, not because the jury was not
di scerni ng but because the evidence was offered in such a | arge and

unchecked way that its permssible limted use was overwhel ned.

| V.
We have found four errors: allowng Meier to testify as a |l ay
W tness, barring the testinony of Professor Huber, admtting the
OCC bank exam nations and the Dixon docunents, and admtting
testi nony about four extraneous |oans. W ask now whether these
errors were so harnful that they nandate reversing the conviction.
Turning these rulings in a different direction would have
produced a very different trial. I nstead of hours of testinony
about extraneous |oans, Professor Huber would have given his

opinion that R ddle and TNB-W operated in the way that any bank

’Ri ddl e nmakes nmuch of the trial court’s statenment fromthe
bench that “it’'s relevant to the issue of the character, the
governnent has to prove i ntent, know edge, notivation, opportunity,
all those things, and it’s not inflamatory, it’s not unduly
prejudicial if you weighit in terns of what the governnent has to
prove, so I'’m going to let it in.” According to Riddle, this
indicates that the court inproperly admtted the evidence as
general character evidence. W do not base our decision on the use
of the word “character.” |t appears that the court nerely changed
its direction of the sentence md-stride; we will not interpret
j udges uncharitably when t hey make extenporaneous remarks fromthe
bench.
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woul d have oper at ed. Instead of reading the OCC s and Dixon’s
clains that R ddle violated banking regulations, the jury would
have focused on the narrow question of Riddle’s intent when he kept
silent about his interest in the Vernon participations. Looking at
the cumul ative effect of the errors, we are persuaded that they are
not harmless and require a new trial. W express no view as to
whet her any one of the errors standi ng al one woul d be sufficient to
justify reversal.

The judgnment of conviction of John C R ddle is reversed, and
the case is remanded for a new trial

REVERSED and REMANDED

28



