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REYNALDO G GARZA, Circuit Judge:
BACKGROUND
This is an appeal froma limtation of liability judgnent in
admralty against appellant the MV BLUE CLOUD ("BC') for its
collisionwiththe MV OMNA ("OMNA").! BCcollided with OM NA on
March 30, 1993 at night in a fairway near GGl veston. OM NA,
travelling 11-12 knots, was inbound to Houston and BC, travelling

18 knots, was outbound and in the process of overtaking an

1'n this opinion, the parties are designated by the nanmes of
their respective vessels. The MV OM NA was owned and/ or operated
by Acacia Vera Navigation Co. Ltd. and Seaways Chartering Co. Ltd.
Kezia Ltd. and Ahrenki el Shipping (H K') Ltd. are the owners of the
MV BLUE CLOUD.



unidentified tanker |located off its starboard side. OMNA was in
the mddle of the fairway. BC was to the port side of the fairway
and the tanker was to the starboard side of the fairway. As OM NA
and BC were passing starboard to starboard at a distance of .30
nautical mles, BCtook a sharp starboard turn colliding twice with
OM NA. 2 According to the district court, OM NA would have passed
between the freighter and BC wthout incident had each ship
mai nt ai ned her course.?

Omers of OMNA filed a Petition for Exoneration from and/ or
Limtation of Liability. The owners of BC nmade the sole claim
agai nst OM NA and posted a stipulation (corporate surety bond in
admralty) with the St. Paul Mercury Insurance Co. ("St. Paul") as
surety in the amunt of $1,150,000.00 in lieu of the arrest of BC
for damages sustained by OMNA. The parties stipulated that the
suit involved danmages. Following a trial to the court, the court
made findings of fact and conclusions of |aw holding BC solely at
fault for the collision and, after determ ning damages, entered
final judgnment in favor of OM NA

The district court held that while port to port passing is

typically the rule, "it is the position of the vessels at the tine

2One nautical nmle equals 6080 feet. Hereinafter, mles wll
refer to nautical mles.

SOM NA nade manual plots of its position that the district
court reliedontofind that OMNA nmaintained its position relative
to BC prior to BC s sudden turn. The court found that had each
shi p mai ntai ned her position in the fairway, there would have been
at least 3/10 of a mle distance between BC and OM NA and at | east
4/10 of a mle between OMNA and the tanker, "a clear and
sufficient distance in all respects.”
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they commence navigating wth respect to each other which
establ i shes the manner of passing."” Since the vessels approached
starboard to starboard and the pass coul d have been made safely, BC
was at fault for attenpting to nmake an unreasonable port to port
turn. The court also held that since the vessels were not on
reci procal courses, OM NA had no duty under COLREG 14 (Rule 14) to
pass port to port to avoid a non-existent risk.*

The | ower court concluded that the nost |ikely cause of the
acci dent was confusion on BC as to whether a ship's red port |ight
observed in the fairway was on the freighter or on OMNA °
Believing that OM NA had made a hard starboard turn, BC did so as
well, colliding with OMNA. The district court found that OM NA

never showed her red port side light to BC.® BC disputes this

“COLREGS is an abbreviation for the International Regul ations
for Preventing Collisions at Sea. See 33 U S.C foll. § 1602
(1986). Hereinafter, COLREGS will be referred to by rul e nunber.

SBC' s own expert witness Freehill concluded on deposition that
the second nmate's confusion was the cause of the collision though
at trial he offered this scenario as "one of the possibilities."

Rule 23 requires all power-driven vessels longer than 50

meters to display two masthead lights, a sternlight, and two
sidelights (ared |ight nounted on the port side, and a green |ight
mounted on the starboard side). |In this way, if one ship sees a

red light approaching from a distance, that ship can be certain
that the oncomng vessel is located to her port side, and vice
versa for the sighting of an approaching green |ight. Mast head
lights are white and nust be placed along the forward-to-aft
centerline of the vessel, one each at the forward and aft of the
vessel. The aft nmasthead |light is placed higher than the forward
mast head |ight. The appearance of both red and green sidelights
si mul taneously or both masthead lights in line indicates that the
two ships face a risk of head-on collision. Rule 23, 33 U S. C
foll. & 1602.



characterization of the events.’

The district court finally concluded that

The fault of the MV Blue C oud in nmaki ng her sudden and

unexpl ained turn to starboard and the confusion denonstrated

by the second mate of the [BC] who was in charge of her

navigation are clear and sufficient explanations for the

col l'i sion. There being a conplete and satisfactory

expl anation, and there being no outstanding fault of the

[OM NA] which apparently caused or contributed to the

collision, no fault s attributable to the [OMNA].

Navi gazione Alta Italia v. Keystone Shi pping Co., 365 F. 2d 422

(5th Cr.1966).
Accordi ngly, BC becane |liable for the roughly $700, 000 of damage to
OM NA, as found in the second part of the bifurcated proceeding.
After the damages were set, BC noved to reduce the anount of
damages to the appropriate level and to substitute a letter of
undertaking ("LOQU') from the Steanship Mitual Underwriting
Associ ation (Bernuda), Ltd. (the "Club") for the St. Paul Mercury
corporate surety bond.® The court granted the notion to reduce
security and substitute the Cub for St. Paul

BC made a tinely appeal of the judgnent. OM NA' s separate
appeal of the substitution order foll owed and was consolidated with
BC s appeal. For the reasons stated below, we affirm

DI SCUSSI ON
BC finds nunerous errors in the district court's findings and

conclusions. Specifically, BC contests the |egal nethod through

'BC clainmed at trial that OMNA herself nade a sudden
starboard turn which pronpted BC s turn and that both ships could
see the other's masthead [ights in |ine.

8A letter of undertaking (LOU) is another form of security
all owed to secure the rel ease of a vessel in an in remaction under
Fed. R Cv.P. Supp. Rule E(5)(a).
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which the district court determned liability for the collision,
the underlying factual findings, and the decision of the district
court to allow OM NA' s claim for damages. OM NA chal I enges the
substitution of the LOU for the corporate surety bond though it did
not rai se the argunents below. These argunents will be dealt with
in turn.
A. Standard of Review

This Court reviews conclusions of |law nade by the district
court de novo. Dow Chem cal Co. v. MV ROBERTA TABCOR, 815 F. 2d
1037, 1042 (5th Cir.1987). Factual findings will only be
overturned if clearly erroneous. |Id.
B. The Court's Findings and Concl usi ons
1. The Application of Rule 14.°

The | ower court held that because OM NA was never neeting the
Blue Coud on a reciprocal or nearly reciprocal course so as to
involve a risk of collision, she had no duty under Rule 14 to nake
a starboard turn. Rule 14 provides:

Head-on Situation

(a) Wien two power-driven vessels are neeting on a
reci procal course or nearly reciprocal courses so as to
involve risk of collision each shall alter her course to
starboard so that each shall pass on the port side of the
ot her.

(b) Such a situation shall be deened to exist when a
vessel sees the other ahead or nearly ahead and by night she
could see the masthead |lights of the other in line or nearly
in aline and/or both sidelights and by day she observes the

correspondi ng aspect of the other vessel.

(c) Wen a vessel is in doubt as to whether such a

Rule 14, 33 U.S.C. foll. § 1602.
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situation exists she shall assune that it does exist and act
accordi ngly.

Thus, at night, should a ship see either both sidelights or both
masthead lights in line or nearly in line of another ship, that
shi p shoul d presune that both ships are on a reciprocal course and
alter the course to starboard to avoid collision. The Court
concl uded that the ships were not on reciprocal courses under Rule
14 because, prior to the tinme the Blue Coud nade her hard to
starboard turn, neither of the vessels had exhibited her red Iight
to the other.

BC argues on appeal that the District Court erred by hol ding
that Rule 14 did not apply to the situation as it existed that
night. According to BC, the | ower court considered only that both
sidelights were not visible in concluding that the two vessels were
not on a reciprocal course.! BC clains that wuncontroverted
evi dence shows that the masthead |ights of both ships were in |ine
or nearly in line and that the two ships were on a collision

course. ! According to BCC OMNA had a duty to alter the course to

1The court was aware that Rule 14 provided an alternative for
deem ng ships to be on reciprocal course as noted in the Joint
Pretrial Order.

1BC points to one relevant record reference, a sketch nmade on
deposition by the |ookout stationed on the QOmna, that arguably
shows that the Omna could see the masthead lights in line or
nearly in line. However, the anbi guous sketch al so showed that
only the green light of BC was visible, indicating that the ships
were not on reciprocal courses.

BC additionally clains that the ships were only 2.5
degrees apart and thus on a reciprocal course according to
Farwel|'s Rules of the Road. The district court relied on
OM NA's radar plottings to find that the vessels in fact
remai ned on parallel courses .30 mles apart until BC s turn.
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st ar board. *?

W find no error in the court's finding that no risk of
collision was presented and its attendant conclusion that Rule 14
did not apply. Wiile the |l ower court found that the ships were not
on reciprocal courses primarily fromthe fact that neither vessel
had exhi bited her red (port) sidelight to the other, the court's
general finding was that the two ships were not on reciproca
courses and woul d have safely cleared one another had the BC not
made the sharp starboard turn. Inpliedinthat finding is that the
mast head |ights were not inline or nearly in line. W also note
that COLREG Rule 7 deens a risk of collision to be present when the
beari ng of an approachi ng vessel does not appreci ably change as the
range decreases.!® The record shows that as range decreased, the
bearing of the BC changed, indicating that the vessels faced no
risk of collision

We do recogni ze that the |ower court could have nmade cl earer
that the ships' positions net none of the scenarios envisioned by
Rul e 14. However, given the anount of evidence that the ships were
not in fact on reciprocal courses and that no risk of collision was

presented until BC nade its turn to starboard, the lower court's

We see no error in the court's reliance on these plottings to
conclude that no risk of collision was presented.

12BC al so argues that alteration of course to starboard was
required even if there was doubt as to the existence of possible
reci procal courses under Rule 14(c). However, the record shows no
doubt on the part of OMNA which maintained its course until BC
struck it.

BRule 7, 33 U.S.C. foll. § 1602.
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| ack of specificity is hardly reversible error. Rule 14 applies
when there is a risk of collision. Since the court specifically
found no such risk, OMNA did not violate the rule when it
mai ntai ned its course.

2. OMNA' s culpability in the collision.

BC chal l enges the | ower court's failure to consider possible
violations on the part of OM NA before concluding that the OM NA
was free of fault. According to BC, the district court erred as a
matter of law by failing to include conclusions of |aw on whet her
OM NA violated Rules 2, 6 and 8(a) and (e) before inplicitly
concluding that OM NA had net its burden of proving under the
Pennsyl vania Rule that alleged violations of these COLREGS coul d
not have contributed to the collision.

BC al | eges that OM NA vi ol ated four COLREG provi sions: Rule
2 (the general prudence rule); Rule 6 (failure to proceed at safe
speed to avoid collision); and Rule 8(a) (failure to take tinely
action to avoid collision) and (e) (failure to slacken speed to
avoid collision). In The Steanship Pennsylvania, 86 U.S. (19 WAl l)
125, 22 L.Ed. 148, 151 (1874), the Suprene Court held that where a
vessel at the tine of collisionis inviolation of a statutory rule
designed to prevent collisions, in order to avoid liability, she
must show not only that her violation of the rule did not
contribute to the collision but also that it could not have
contri but ed. Thus, according to BC, the |lower court erred by
failing to consider OMNA's al | eged COLREG vi ol ati ons.

There is a problem with this argunent. BC s statutory



al l egations assune that the ships were on a reciprocal (collision)
course, an assunption contrary to the court's finding.! Since the
| ower court's finding that the shi ps were not on reci procal courses
is supported by the record, BC s allegations are without nerit.
Wthout risk of collision, the OMNA would have had no duty to
sl acken speed, make radi o contact, etc., and therefore violated no
statutory mandate. No evidence of statutory violations by OM NA
was presented under the circunstances. Therefore, the district
court correctly concluded that OMNA was not at fault in the
col I'i sion.

Nonet hel ess, we feel it necessary to discuss one troubling
i ssue of |aw present in the court's conclusion. The district court
apparently applied the mjor-mnor fault rule, discussed in
Navi gazione Alta ltalia v. Keystone Shipping Co., 365 F. 2d 422 (5th
Cir.1966). The district court stated that BC s starboard turn was
"clear and sufficient explanation for the collision" and that
because there was no "outstanding fault" by OMNA, no fault would
be attributed to her. This suggests that de mnims fault by OM NA
coul d be overl ooked. Under the major-mnor rule, where one party's
glaring fault sufficiently explains the entire collision, the court

can assign all fault for the collision to that party. 1d. at 425.

1For exanple, BC attacks OMNA's failure to nmake radi o cont act
before passing within .30 mles as a violation of Rule 2's
requi renment of prudent seanmanship. BC s authority for this
assertion rests on a holding that prudent seamanship requires a
vessel to attenpt radio contact with an approaching vessel on a
reci procal course. G & G Shipping Co., Ltd. of Anguilla, 767
F. Supp. 398, 411 (D.P.R 1991). As noted above, the ships were not
on reciprocal courses; thus, Rule 2 and the regulations neant to
prevent collisions are inapplicable.
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The court need not intensively scrutinize the other ship's actions
for contributory fault.

This major-mnor rule arose as a corrective to the often harsh
di vi ded danmages rul e, whereby parties who were both at fault in a
collision split damages evenly despite the degree of fault. Thomas
J. Schoenbaum Admralty and Maritinme Law 8 14-4 (2d ed. 1994). The
Suprene Court rejected the divided damages rul e and requi red use of
a conparative fault analysis in US. v. Reliable Transfer Co.,
Inc., 421 U.S. 397, 95 S. C. 1708, 44 L.Ed.2d 251 (1975). Thi s
Court regularly applies conparative fault in admralty cases.
Coats v. Penrod Drilling Co., 61 F.3d 1113, 1128 (5th G r.1995);
Pennzoil Producing Co. v. Ofshore Exp., 943 F. 2d 1465, 1469 (5th
Cir.1991). The rejection of divided damages and enshrinenent of
the conparative fault doctrine allows for no application of the
maj or-mnor fault rule. Nunley v. MV Dauntl ess Col ocotronis, 727
F.2d 455, 463 (5th Cr.1984). |If we did not say it clearly enough
before, we say it now. the magjor-mnor fault rule is dead. A de
mnims fault rule is contrary to the intent and notion of
conparative fault. See Hercules, Inc. v. Stevens Shi pping Co., 765
F.2d 1069, 1075 (11th G r.1985) (discussing effect of Reliable
Transfer on major-mnor rule and simlar doctrines). If apartyis
slightly at fault, that party would be partially liable for the
col l'i sion.

Despite the |l ower court's use of the major-mnor rule and our
hol di ng, remand i s unnecessary in the instant case. BC has sinply

made no neritorious allegations of statutory fault on the part of
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OM NA.  The lower court properly concluded that OM NA was not at
fault (statutory or otherw se) though it stated such in the terns
of a now obsolete rule.?

3. Distance between BC and OM NA prior to the starboard turn of the
BLUE CLOUD.

BC chal l enges the district's court finding that the vessels
were at least .30 mles apart. The district court explicitly
relied on OM NA's nmanual radar plots that showed that the vessels
were at least .30 mles apart just prior to BC s turn to starboard.

The court concl uded t hat

The MV OM NA had mai nt ai ned radar plotting of the courses and

speed of the several vessels at all tines and was well aware

of her own position and relative positions of the other

vessel s.
BC and OM NA contest how often these plottings were taken. BC
clains that the last plotting was taken fifteen m nutes before the
collision and OMNA clains that the last one (its fourth radar
pl ot) was taken nine m nutes before the crash. BC contests this to
show that, contrary to the court's conclusion, OM NA was not aware
of its position at all tines. BC msstates the record in this
instance. OMNA's captain testified to the fourth plot being nade
nine mnutes prior to the collision. This argunent |acks nerit.

BC also namkes a technical argunent regarding the turning

radi us of the BC when put hard to starboard. BC clains that this

radius is .24 mles, according to her sea trials. Therefore, the

%Convi nci ng us of the propriety of our conclusion is another
of the district court's findings of fact stating that "[t]he MV
OM NA was free fromany fault which caused or contributed to the
collision.”
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OM NA nmust have been within .24 mles when BC nmade her sharp
starboard turn. However, there is no evidence that the BC was hard
to starboard. As the district court stated, the only person (BC s
quarternmaster) who woul d know whet her the BC was hard to starboard
was relieved of duty and sent out of the country before his
deposition could be taken. Additionally, there is nothing in the
record showi ng that conditions were simlar as those conducted at
BC s sea trials.

BC has not shown the Court that this finding is clearly
erroneous. OM NA nmade several plots before the collision show ng
her to be .30 mles fromBC and she did not change her course. The
court was entitled to accept OM NA's radar plots as accurate. The
court's conclusion that the ships were at least .30 mles apart
prior to the starboard turn of BCis not a mstake. W wll not
retry this case on appeal and upset the finding.

4. Sufficiency of distance between the ships prior to BCs
starboard turn.

The district court found that

Fromthe nonent the MV BLUE CLOUD and the MV OM NA conmenced
navigating with respect to each other, each remained in its
original relative position wth respect to the boundaries of
the designated fairway. The courses of the several vessels
were such that if each had held its own course and speed, the
vessel s woul d have passed wel | cl ear of each other and w t hout

i nci dent. There would have been at least 3/10 of a nmle
di stance between the MV BLUE CLOUD and the MV OMNA.... a
clear and sufficient distance in all respects. (enphasi s
added) .

BC nekes one technical argunent and one hollow argunent in
attacking the court's finding that the ships would have passed at

a clear and sufficient distance. BC argues sinply that given the
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speed and size of the vessels, the limted distance between them
was hardly clear and sufficient. BC clains that the vessels would
have closed the distance between them in 7.2 seconds. BC al so
states that the fact that the collision occurred was conpelling
evi dence of the | ack of prudence of OM NA. Ships should not be so
cl ose toget her when possi bl e.

The record denonstrates that while the fairway was narrow, the
vessel s would have safely passed w thout BC s sudden turn. As
di scussed above, the vessels were not on a collision course. That
the collision occurred does not nean both parties were inprudent.
Such is not the law. The record supports the trial court's finding
that the ships would have passed at a clear and sufficient
di st ance.

5. Most likely explanation for the collision.

BC contests the court's finding that the "nost |ikely
expl anation" was BC s second mate's confusion of the unidentified
tanker's red light with the red light of the OM NA. BC cl ai ns t hat
the ships' relative positions made it inpossible for the second
mate to see the tanker's red I|ight. BC also states that their
experienced nmate woul d not have nmade such a m stake. BC maintains
that the cause of the accident was a sudden port-to-port turn by
OM NA. These argunents do not cause us to disturb the | ower
court's finding.

In our estimation, the court below used its conmpn sense in
concl udi ng that confusion of |Iights was the nost |ikely explanation

for the collision. W first note that the district court was not
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attenpting to say with scientific certainty why BC nade the sharp
turn to starboard, only what the nost |ikely reason was. BC stated
that it believed OMNA had turned starboard when the evidence
showed OM NA had nmaintained a steady course. If BC saw a red
light, it nost likely was the tanker's. Even BC s own expert
witness offered confusion of red lights as "what happened” on
deposition, though at trial, this conclusion changed to "one of the
possibilities."”

BC presented no evidence other than the testinony of the
mate's that OM NA attenpted a port-to-port passing. The court
found that BC s nmate was confused and carel ess as BC was overt aki ng
the tanker ahead of it. Accordingly, the lower court gave little
credit tothis testinony. On review, we nust give "due regard ...
to the opportunity of the trial court to judge of the credibility
of the witnesses." Fed.R Cv.P. 52(a). Doing so, we discern no
clear error in the district court's finding.

6. OM NA's recovery of danmages.

BC argues that the district court erred in entering judgnent
against the BC for damges because the OMNA did not file a
count ercl ai m agai nst BC. BC clains that the lack of a form
counterclaim by OM NA deprived BC of sufficient notice of their
potential liability exposure and thus prejudiced them Thi s
argunent is without nerit.

A formal counterclaim is typically necessary to receive
damages as part of a limtation of liability action. British

Transport Commission v. U S., 354 U S 129, 141, 1109, 1 L.Ed.2d
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1234 (1957). However, as the district court noted in this case, BC
signed a stipulation on May 21, 1993, that stated that "Petitioners
[ OM NA] have made a claimagainst the MV Blue Coud, in rem and
her owners, and/or managers, Ahrenkiel Shipping (H K ) Ltd., for
damages to the MV OM NA as a result of a collision between the MV
OM NA and the MV BLUE CLOUD." (enphasis added). OMNA did file
a formal clai mfor damages agai nst BC after the trial onliability.
The docunent was received by the | ower court and rul ed upon w t hout
objection fromBC. Gven the stipulation and | ack of objection, BC
cannot be heard now to argue contrary to the stipulation or to
claimlack of notice with regard to a danmage clai mby OM NA

As the Eleventh Grcuit noted in Coffe v. Mrris, 676 F.2d
539 (11th Cr.1982), prejudice involves issues not raised, not
demands or prayers for relief. Al of the issues of fault that
woul d have a bearing on damages were raised by the pleadings and
were tried. The lower court did not err in entering the judgnment
for damages.

OM NA' s CONSCLI DATED APPEAL

OM NA, as appellant in this consolidated appeal questions the
lower's court's power to substitute a letter of undertaking from
the CAub in lieu of St. Paul Mercury Insurance Co.'s corporate
surety bond then on file. OMNA al so contends that the court erred
by substituting a form of security which provides |ess security
than the original bond. OM NA did not raise these argunents before
the district court. OM NA's sole objection to BC s Mition to

Reduce Security reads as foll ows:
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Cl ai mants have failed to confer with Petitioners regarding the
Motion to Reduce Security. Said Mdtion fails to address al
i ssues that shoul d be considered by Petitioners and this Court

in determning its nerit. Accordi ngly, Petitioners cannot
state at present whether they are opposed to C ai mants' Mtion
or not.

Never having heard the substantive argunents nade on this
appeal, the district court granted the notion to substitute
security. BC argues that the Court should not address these
argunents. We agree. As this Crcuit stated in F.D.1.C .
Mjalis, 15 F. 3d 1314, 1327 (5th G r.1994),

[I]f alitigant desires to preserve an argunent for appeal,

the litigant nust press and not nerely intinmate the argunent

during the proceedings before the district court. If an
argunent is not raised to such a degree that the district
court has an opportunity toruleonit, we will not address it

on appeal .

This Court wll not disturb the |ower court's order substituting
forms of security.
CONCLUSI ON
For the above reasons, this Court AFFIRMS in their entirety

the judgnent and orders entered by the district court.
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