United States Court of Appeals,
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Appeal from the United States District Court for the Southern
District of Texas.

Before GARWOOD, SM TH and DENNI'S, G rcuit Judges.

GARWOOD, Circuit Judge:

Cl ai mant s-appel l ants Rosa Biela, Julitta Jo Phillips, Luann
Yat es, and Bobby Yates (C aimants), and cl ai mants-appellants Cty
of Port Aransas, Urban Engineering, and Janmes L. Uban (Cty
Appel l ants), appeal the district court's grant of summary j udgnment
infavor of plaintiff-appellee Tom Mac, Inc. (Tom Mac). W reverse
and remand to the district court with direction to dismss Tom
Mac's petition under the Limtation of Shipowner's Liability Act,
46 U.S.C App. 88 183, et seq. (Limtation Act).

Facts and Proceedi ngs Bel ow

On Septenber 4, 1992, David Biela and C aude Phillips were
enpl oyed by Tom Mac as a |aborer and pile driver, respectively.
They were working on the replacenent of damaged pilings supporting
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a pier owned by the Gty of Port Aransas, Texas, when the boom of
a seventy-five-ton capacity crawl er crane col | apsed and kill ed both
men.

At the tinme of this accident, the crane was | ocated on a barge
designated as the JR 121 (barge). This barge is a standard deck
barge, 110 feet by 40 feet, with spuds. A spud is an attachnment on
the side of the barge through which a |arge, retractable pole may
be inserted and driven into the seabed. The barge had been so
"anchored" for at | east a day when the accident occurred. In their
reply to Tom Mac's notion for summary judgnent, the C ai mants gave
the foll owi ng description of the barge, its designed use, and its
function:

"As a standard deck barge, [it] is designed and used for
transportation of material and equipnent along the inland
wat erways of the Gulf Coast. The barge has the attributes of
a vessel —+t has a raked bow, navigational lights, |ifesaving
equi pnent, punps, and depth markings on its side. The lights
on the barge, as well as the |ifesaving and safety equi pnent,
are those required by the Coast GCuard. The lights are
portable, which is normally the case with barges. It is the
opi ni on of M chael Lawson, a ship's captain wth over 25 years
experience, and the opinion of the Captain of the Coast Guard
push boat C anp, that the JR121 is a vessel

The JR121 was used for transportati on pur poses—ovi ng nen,
equi pnent, material, and supplies. At job sites in renpote
| ocations or where there were no |l oading facilities, the JR121
was used to transport all equi pnent, supplies, even nen, to
the job site.

An exanple is the job in Port Aransas. There were no
| oading and unloading facilities at the job site in Port
Aransas. The nearest facilities were in Aransas Pass, about
five mles away. "Everything needed for the job'" in Port
Aransas was | oaded on the JR121 in Aransas Pass and hauled to
Port Aransas.

... The JR121 was al so used to transport pilings and materi al
during the Port Aransas job. About two weeks into the job,
old pilings were put on the barge and transported from Port
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Aransas back to Aransas Pass. When the barge arrived in
Aransas Pass, it was | oaded with nore pilings needed for the
Port Aransas job, and this material was taken back by the
barge to the job in Port Aransas.... In his affidavit in
support of the Motion for Summary Judgnent, [president of Tom
Mac, Thomas] McMIlian said that the barge was noved "short
di stances' during the job. At his subsequent deposition

MMIlian testified that the "short distances' in his
affidavit neant five mles." (enphasis added).

At the tinme of the Port Aransas project, the barge had on
board, in addition to the crane, an air conpressor, a welding
machi ne, a diesel pile driving hammer, and a tool room The barge
did not have a bathroom nor quarters for the crew.

Inits notion for sunmary judgnent, Tom Mac's characterization
of the barge differed in at least two critical respects fromthe
Cl ai mants' description, above:

"It was used primarily as a work platform... As such, the

pl atform was not designed for transportation of passengers,

cargo or equipnent from place to place across navigable

wat ers.

The barge served as a platformfor the pulling and pile

driving activities required by the contract. It did not
performany other function except atenporary storage facility
for tools and material." (enphasis added).

In making its sunmmary judgnent proof, Tom Mac also nmde a
substantially different, although not i nconpati bl e, presentation of
several of the facts set forward by the Caimants regarding the
barge. "None of the TOW MAC, | NC. enpl oyees would travel fromone

job to another aboard the barge. The platform did not have any

per manent navi gati onal l'ights, or conventi onal navi gati on
equi pnent. It did not have lifeboats or life rafts.” (Enphasis
added) .

In order to nove the barge during and between construction



projects, it was necessary to attach the barge to a contract barge
or tug. At the tine of the accident, the barge was attached to a
tug designated as the Marcon 1 (tug). This tug was a snmall coast al
pushboat operated by a single captain. Both the tug and the barge
were under the common command of the Tom Mac foreman of the Port
Aransas project. Also, Tom Mac bareboat chartered both the barge
and the tug fromthe sane individual. Under the charter, Tom Mac
was to provide all nmintenance and repairs to the tug and the
barge, as well as secure insurance coverage for both. Tom Mac
further contracted to indemify the owner for any |osses or
liability caused by Tom Mac. Tom Mac chartered the tug in
Septenber 1991 and the barge in Cctober of the sane year.

Begi nning in October 1991, Tom Mac used the barge for jobs
al ong the Texas @Qulf Coast, including Texas Cty, Mtagorda, Sins
Bayou, Channelview, Corpus Christi, and Port Aransas. And, wth
the exception of a project in the Houston area, the barge and tug
were used in conbination on every job. The barge had no neans of
sel f-propul si on, and was therefore noved fromone job to anot her by
a contract barge. Once the barge was relocated to a new project,
the tug would be enployed to nove the barge around as needed to
facilitate the work. In describing the integrated use of the barge
and tug during the Port Aransas project, Tom Mac asserted the
fol | ow ng:

"Once the barge arrived at the project, [the tug] was used to

move the structure short distances to facilitate the

construction project.

The Port Aransas "T" head project required the work
platformto be noved fromtine to tinme by the [tug]. During
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the work of renoving old pilings and installing new ones, the
barge woul d not be noved any nore than fifty feet at a given
tinme." (Enphasis added).?

Turning to the rel ati onship between the decedents and the tug
and barge, Tom Mac asserted in its notion for sunmmary judgnent
t hat ,

“"Neither Phillips nor Biela were permanently assigned to a
fl eet of vessels; nor was either man permanently assigned to
the tug known as the MARCON I. Rat her, both nen would be
assigned to a project on an as-needed basis.... Nei t her
Phillips nor Biela performed work which contributed to the
function of the MARCON I, nor did they performany of their
duties on board the tug."

In response, Claimants presented a picture that, while not directly
refuting TomMac's recitation, certainly created a vastly different
overall inpression of this relationship between the decedents and
t he barge and tug:

"Tom Mac controls a fleet of vessel s—seven conbinations of
tugs and barges al ong the Texas Gul f Coast. When Tom Mac gets
a job, it uses the cl osest barge-tug conbination for the job.
Wen a crew is assigned to a particular job requiring a
bar ge-tug conbination, as in the Port Aransas job, the crewis
assigned "to work on the barge-tug conbination'. C aude
Phillips and David Biela were part of the crewassigned to the
Port Aransas job."

Both parties agree that all of the work on the Port Aransas job was

performed "on the water," and not on shore.

On Cctober 4, 1992, Rosa Biela, decedent David Biela' s nother,
filed an action against Tom Mac under the Jones Act in the 94th
District Court of Nueces County, Texas. On Cctober 23, 1992, Tom

Mac filed an answer to this claim pleading the Limtation Act as

This statenent arguably contradicts the C ainants' account,
supra, of Tom Mac's use of the barge, two weeks into the project,
to transport supplies between Port Aransas and Aransas Pass.
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a defense.

On Novenber 23, 1992, Julitta Phillips, decedent d aude
Phillips' wfe, filed her own action against TomMac in the 94th
District Court. On Decenmber 9, 1992, Tom Mac filed its answer to
this lawsuit, again pleading the Limtation Act.

Then, on April 6, 1993, Rosa Biela non-suited her action and
filed apleaininterventioninJulitta Phillips' action. The next
day, TomMac filed an answer to this plea, again pleading the
Limtation Act as a defense.

On March 10, 1994, Rosa Biela and Julitta Phillips anmended
their petition to allege that the decedents had been enpl oyees of
Tom Mac and "nenbers of the crew of the [tug]."2? |In her original
petition, Phillips had alleged in this respect only that, on the
occasion in question, "Tom Mac was the owner and operator of a
fl eet of vessels used in furtherance of its business", and that, at
the time of the incident, Caude Phillips was a Tom Mac enpl oyee
and a "nenber of the crew of the barge JR121," a barge which was
al | egedly unseawort hy.

On June 20, 1994, Tom Mac filed its petition in the district

court bel ow, seeking protection under the Limtation Act for the

2Thi s anended petition also alleged that Tom Mac was the
"owner and operator of a fleet of vessels" of which (at |east
inferentially) the tug and barge were a part, that the tug was
used to nove the barge to and at the work site, and that Tom Mac
was guilty of negligence proxinmtely causing the death of
decedents by, anong other things, "failing to nmaintain the barge
and its appurtenances in a seaworthy conditions [sic] and
reasonabl e state of repair"” and "failing to provide its enpl oyees
wor ki ng on the unguarded decks of the barge with a U S. Coast
Guar d- approved work vest or buoyant vest."
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tug. Tom Mac stated inits petition that "not nore than six nonths
have el apsed since Tom Mac, Inc. received witten notice of claim
alleging that the Plaintiffs were nenbers of the crew of the
[tug].”

The City Appellants then joined the action in order to contest
TomMac's |imtation of liability claimand to assert clains for
contribution and indemity agai nst Tom Mac.

Claimants filed a notion to dismss TomMac's limtation of
liability action, and the district court took this notion under
advi senent on Septenber 19, 1994. In support of this notion
Claimants (1) alleged that Tom Mac's petition was untinely, and (2)
asserted their willingness to stipulate that the tug al one was not
at fault and that Tom Mac should therefore not be allowed to [imt
its liability to a vessel that was not solely at fault.

On Septenber 29, 1994, Tom Mac filed a notion for summary
judgnent in the district court, alleging that the barge was not a
vessel under the Jones Act as a matter of law. The Caimants filed
a reply on Cctober 19, 1994. Wthout ruling on Cainmants' notion
to dismss, the district court granted Tom Mac's notion for summary
j udgnment and di sm ssed t he appell ants' cl ai ms on Novenber 21, 1994.
The Caimants then filed a notion to reconsider with the district
court, which was summarily denied on February 8, 1995.

The Caimants and City Appellants now appeal the district
court's grant of sunmary judgnent.

Di scussi on

Jurisdictional questions are questions of law, and thus



revi ewabl e de novo by this Court. 1In re Mody, 41 F.3d 1024, 1026
(5th Gr.1995). The fact that this is an admralty case does not
change the standard. EAST., Inc. of Stanford, Conn. v. MV
Al aia, 876 F.2d 1168, 1171 (5th Cr.), reh'g denied, 881 F.2d 1071
(1989). M xed questions of fact and |law are also reviewabl e de
novo. Walker v. Braus, 995 F.2d 77, 80 (5th Cr.1993). I f the
district court resolves any factual disputes in neking its
jurisdictional findings, the facts expressly or inpliedly found by
the district court are accepted on appeal unless the findings are
clearly erroneous. WIIlianson v. Tucker, 645 F.2d 404, 413 (5th
Cr.), cert. denied, 454 U. S. 897, 102 S.C. 396, 70 L.Ed.2d 212
(1981).

In their notion to dismss, Cainmnts asserted that Tom Mac's
limtation of Iliability action was not tinely filed, thus

challenging the district court's jurisdiction to hear Tom Mac's

petition. In pertinent part, the Limtation Act provides that:
"The liability of the owner of any vessel, whether Anmerican or
foreign ... for any act, matter, or thing, |oss, danmage ...
shall not ... exceed the amount or value of the interest of
such owner in such vessel, and her freight then pending." 46

U S.C App. § 183(a).
Specifically at issue is the six nonth wi ndow within which vesse
owners seeking such limtation of liability nust petition the
district court for relief:
"The vessel owner, within six nonths after a claimant shal
have given to or filed with such owner witten notice of
claim may petition a district court of the United States of
conpetent jurisdiction for limtation of liability within the
provi sions of this chapter ..." 46 U S.C App. 8§ 185.

In the present case, Tom Mac petitioned the district court for



limtation of liability on June 20, 1994. Inits petition, Tom Mac

asserted that "not nore than six nonths have el apsed since [it]
received witten notice of claimalleging that the Plaintiffs were
menbers of the crewof the [tug]." It is undisputed that C ai mants
did not expressly allege that decedents were nenbers of the tug
crewuntil March 10, 1994, when C ai mants anmended their clai munder
the Jones Act in state court. Claimants did, however, bring
actions against TomMac in Texas state court in October and
Novenber of 1992, to which Tom Mac pronptly responded. The state
court action brought by Julitta Phillips in Novenber of 1992, in
which Rosa Biela intervened in April 1993, identified Tom Mac as
bei ng on the occasion in question the owner and operator of a fl eet
of vessels, anong which was the all egedly unseaworthy barge where
t he acci dent occurred.

Tom Mac's contention that its June 20, 1994 petition was
tinmely filed in the district court is grounded on the principle
that witten notice of a claimsufficient to begin the interval is
one which reveal s a "reasonabl e possibility"” that the claimnade is
one subject to limtation. Conpl ai nt of Mdrania Barge No. 190,
Inc., 690 F.2d 32, 34 (2nd Cir.1982). Based on this, Tom Mac
mai ntains that, while Caimnts' March 10, 1994 anended conpl ai nt
sufficed to give TomMac "witten notice" under Morania Barge,
nevertheless Julitta Phillips' (Phillips) conplaint of Novenber 23,
1992—+n which Rosa Biela intervened—+evealed no "reasonable
possibility" that the claimfell within the Limtation Act because

there was no "reasonabl e possibility" that the barge was a "vessel "



under the Limtation Act.?3

We find that the Novenber 1992 state court conplaint clearly
raised a "reasonable possibility" that the Limtation Act was
inplicated as to the barge. First, the damages al |l eged by Phillips
in her 1992 conpl aint far exceeded the val ue of Tom Mac's i nterest
in the barge and tug. Second, Phillips' 1992 conpl aint expressly
put Tom Mac on notice that: (1) it was being sued as a result of
the accident that occurred on Septenber 4, 1992, in the course of
its operations at the Port Aransas pier and in which two of its
enpl oyees were killed in the course of their enploynent; and (2)
a "fleet of [Tom Mac's] vessels" was allegedly involved in this
accident. Third, Tom Mac maintains that these allegations failed
to provide it with the requisite notice that there existed a
"reasonabl e possibility" that the Limtation Act was inplicated by
the 1992 state court petitions because the barge was not a "vessel"
under the Limtations Act. However, considering the actual uses
and physical characteristics of this barge, we find that there was
clearly a "reasonable possibility" that the barge was a "vessel"

under the Act.* Finally, it appears that Tom Mac nust have

3The issue regarding claimnts' attenpted stipul ati on—+that
the tug was not alone at fault—urns on the nore conprehensive
question of whether or not Phillips' state court petition of
Novenber 23, 1992, raised a "reasonable possibility" that the
Limtation Act was inplicated as to both the barge and the tug.

‘'n Matter of Sedco, Inc., 543 F.Supp. 561 (S.D. Tex. 1982),
partially vacated on ot her grounds, 610 F. Supp. 306
(S.D. Tex. 1984), the court enunerated the followng criteria for
determ ning whether a craft is a "vessel" under the Limtation
Act :

"First, the craft nmust be built with the intent that it
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resolved this question differently in late 1992, as it is
undi sputed that TomMac pled the Limtation Act as a defense to:
(1) Rosa Biela's (subsequently non-suited) Jones Act claim of
Cctober 4, 1992; (2) Julitta Phillips' Jones Act clai mof Novenber
23, 1992 and (3) Rosa Biela's April 6, 1993, plea in

i ntervention.?®

be used in navigation as a neans of transportation.
Second, the contrivance nust not be permanently
attached to the shore or seabed. Finally, the craft
must be subject to the perils of the sea.”" 1d. at 571

In Matter of Talbott Big Foot, Inc., 854 F.2d 758, 760 (5th
Cir.1988), this Court affirmed that Matter of Sedco set out
the test for determ ning whether a craft is a "vessel" under
the Act. Considering the undisputed evidence that the barge
had a raked bow, navigational |ights, lifesaving equi pnent,
punps, and depth markings on its side, as well as the
uncontroverted proof that the barge was generally used by
Tom Mac for transportation and was used on at | east one
occasion during the Port Aransas job to transport rubble
back to Aransas Pass and pick up supplies for the project,
it is evident that there existed a "reasonable possibility"
that the barge was a "vessel" under the Limtation Act.

5'n Vatican Shrinp Co., Inc. v. Solis, 820 F.2d 674 (5th
Cir.), cert. denied, 484 U S. 953, 108 S.Ct. 345, 98 L.Ed.2d 371
(1987), this Court observed that:

"[The Fifth Grcuit] has not previously addressed the
first question that Vatican Shrinp raises; that is,
under what circunstances does a federal court have
jurisdiction to adjudicate a contested claimfor
limtation of liability when the shi powner has pled
limtation defensively in a properly filed state court
answer." |d. at 676-677.

Vatican Shrinp involved an injured seaman who filed a Jones
Act claimin Texas state court. |In its state court answer,
Vatican Shrinp raised the defense of Iimtation of
liability. This Court concluded that:

"There is no question that Vatican Shrinp failed to
conply with the six-nonth tinme limt. Its defensive
pleading of limtation in the state court answer did
not toll the six-nmonth filing period under section 185;
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We concl ude that —based on the undi sputed facts presented in
this case—+the Cainmnts' 1992 state court petitions gave Tom Mac
notice of a "reasonable possibility" that a claimsubject to the
Limtation Act had al so been nade agai nst the tug; therefore, Tom
Mac's petition of June 20, 1994 to limt its liability was |i kew se
untinely as to the tug.

Whil e it does appear that the dainmants' state court petitions
failed to expressly allege that the decedents had been "nenbers of
the crew' of the tug until they anended their joint petition in
March 1994, the facts of this case neverthel ess denonstrate that
Tom Mac had sufficient notice that the dainmants' allegations
inplicated the tug to "trigger" the Limtation Act's six-nonth
statutory tine bar in Novenber of 1992. First, Phillips' petition
of Novenber 23, 1992—+n which Rosa Biela intervened in April of
1993-al | eged, anong other things, that Tom Mac was the owner and
operator of a fleet of vessels, including the barge, that on the
occasion in question were in operation in furtherance of Tom Mac's
business at the tinme of the accident. Second—turning to the
undi sputed summary judgnent evidence—both the tug and the barge
were under the common command of the Tom Mac foreman of the Port
Aransas project. Third, both the tug and the barge had been
bareboat chartered by Tom Mac from the sanme owner under the sane
basic terns. Finally, at the tinme of the accident, the tug and

barge were "hooked-up" so as to facilitate any novenent of the

nor did the state court answer provide the federal
court with jurisdiction to hear the limtation claim"”
ld. at 679.
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barge that m ght be necessary at the job site.

Where vessels are owned by the sanme person, engaged in a
comon enterprise, and under a single comand, this Court has
applied the "flotilla doctrine" to require—for |imtation of
liability purposes—+he owner's tender of all of the vessels in the
flotilla, or the value thereof, pending resolution of the
underlying clains. Cenac Towing Co., Inc. v. Terra Resources
Inc., 734 F.2d 251, 254 (5th G r.1984). This Court has recogni zed
that, "Atug and her barge in tow were treated [for purposes of the
flotilla doctrine] as a single vessel, because owned in common and
engaged in a comon enterprise ..." 1Id. at n. 4 (enphasis in
original). Under the Limtation Act, where there is a "conplete
transfer of possession, conmand, and navi gation" of a vessel from

an owner to a "charterer," the charterer is deened to be an owner
of the vessel. 1d. at n. 3.

Consequently, as the Caimants' 1992 state court petitions
served to give Tom Mac notice that the barge and tug were both
inplicated, there is no nerit to Tom Mac's suggestion that the
Cl ai mants' anended petition of March 10, 1994, constituted a new or
separate claim sufficient to "restart” the six-nonth w ndow for
filing under the Limtation Act. It is clear that the O aimants
1994 anended petition was based upon the sane acci dent, and had t he
sane parties, seeking the sane damages from Tom Mac (as the sane
decedents' enployer) for the sanme injury, as the original 1992

petitions. It appears that the Caimants' purpose in filing the

anended petition was sinply to expressly clarify that their seaman
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status allegations also involved the tug, a part of the sane
flotilla. The Ninth Grcuit has observed that shi powners have only
a single opportunity to seek the protections of the Limtation Act
once they have notice that a claim"with respect to the matter in
gquestion" has been nmade; subsequently filed clains "with respect
to the matter in question" do not initiate the running of a new
six-nonth period. Esta Later Charters, Inc. v. lgnacio, 875 F.2d
234, 237 (9th Cr.1989). W find the Ninth Grcuit's approach to
this issue to be appropriate in the particular circunstances of the
present case, where the change as between the clains is so very
mnimal .® Therefore, based on this record, the Cainmnts' 1994
anended petition did not trigger a newsix-nonth [imtation period
as to either the barge or the tug.
Concl usi on

For the foregoing reasons, we reverse and renmand to the
district court with direction to dismss Tom Mac's petition under
the Limtation Act.

REVERSED AND REMANDED

W do not deci de whether we would apply Esta Later Charters
to clains by different persons for different injuries, as was the
case there. Very different considerations nmay be involved in
such a situation. For exanple, the first claimmay be trivial
and for an anount much | ess than the value of the vessel. See
Morani a Barge at 34-35. W note that here it is obvious that the
clains were always for nmuch nore than the conbi ned value of the
tug and the barge.
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