UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20034

NANCY ABSHI RE PALMA,
Pl ai ntiff-Appellant,

VERSUS

VEREX ASSURANCE, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

April 1o, 1996

Bef ore DAVIS, PARKER, and BUNTON, Circuit Judges.
ROBERT M PARKER, Circuit Judge:
. FACTS
On Novenber 28, 1983, plaintiff-appellant Nancy Palnm
("Pal ma") borrowed $121,300 fromCity Federal Savings & Loan ("City
Federal ") to purchase a condom nium As a condition of the | oan,

Pal ma was required to purchase nortgage insurance to protect Gty
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Federal froma loss in the event she defaulted on the |oan. The
nort gage i nsurance was purchased by City Federal from defendant-
appel |l ee Verex Assurance, Inc. ("Verex"). The premuns were paid
with Pal ma's noney, which had been placed in an escrow account.

Palma lived in the condom nium until Novenber of 1986, when
she noved out of the property and used it as rental property. In
1988, Pal na defaulted on her obligation to repay the note. After
the default Cty Federal foreclosed on the condom nium On May 3,
1988, the property was sold at public auction for $30,800 to City
Federal, the nortgage holder. After the forecl osure there renai ned
a principal balance of $115,825.14 due and owing to City Federa
under the ternms of the note. On June 23, 1989, Verex paid Cty
Federal $51,122.47 pursuant to the nortgage insurance policy and
received an assignnent of the entire deficiency due on Palnma's
not e.

On April 1, 1991, Verex, as subsequent assignee of City
Federal , demanded that Pal ma repay $117,521.98 as the "deficiency
bal ance due." This anmount included accrued interest and costs of
foreclosure, as well as a credit for the proceeds received fromthe
foreclosure of the condom nium The anount demanded did not
include a credit for the proceeds Verex paid to City Federal under
t he nortgage guarantee insurance policy.

We have had difficulty in sorting out the record concerning
the economc facts of the clainms in this litigation and have been
unable to resolve sone apparent inconsistencies. However, we

believe we can at least get in the ballpark with a sunmary that



approaches accuracy.

Pal ma pai d $121, 300 for the house. She made nortgage payments
and paynents for the nortgage insurance for approximately four
years. However, after four years of nortgage paynents and a
$30,800 credit to her balance fromthe forecl osure proceeds, she
still owed $115, 825.14. The difference apparently was attri butabl e
to charges assessed against Palma by Cty Federal’ s attorneys. To
state it another way, Pal ma was assessed foreclosure costs that in
ef fect wi ped out the $30,800 credit fromthe forecl osure proceeds.
However, the story is far fromover. By the tine the court granted
Verex’s notion for summary judgnent and rul ed agai nst Pal ma on her
wrongful foreclosure claimshe was assessed additional attorneys’
fees for Verex's lawers in the astonishing anount of $225, 750.
Thi s addi ti onal anmount rai sed the judgnent against Palma to a total
of $419, 898. 12.

1. PROCEEDI NGS BELOW

Palma filed suit in state district court alleging that Verex's
pursuit of the deficiency was in violation of the terns of the
nort gage i nsurance policy. Based upon diversity jurisdiction Verex
renoved the suit to the Southern District of Texas and filed a
counterclaimfor the deficiency and attorneys' fees.

Pal ma t hen sought to have her clains against Verex certified
as a class action. The case was referred to a magi strate judge for
pretrial managenent. The magistrate initially reconmmended that
some of Palma's clains be certifiedin a class action but set aside

that recommendation after reconsidering Palm’s standing. The



magi strate found Palma was not a third-party beneficiary of the
i nsurance contract and recommended that class certification be
denied as to any and all clains based upon an assertion of third-
party beneficiary status. The magi strate then reconmended that
Verex's notion for summary judgnent be granted and recomrended t he
dismssal of all of Palma's clains except those alleging debt
collection violations, violations of the Deceptive Trade Practices
Act ("DTPA"), and wongful foreclosure. The district court adopted
t he magi strate's reconmendat i ons t her eby denyi ng cl ass
certification of the dism ssed clains and granting Verex’s notion
for summary judgnent of all clains, except wongful foreclosure.

The case proceeded to trial on Palm's wongful foreclosure
claim After a one day bench trial the district court issued its
findings of facts and concl usi ons of I aw and entered final judgnent
in favor of Verex. The judgnent awarded Verex $419, 898.12. Pal m
appeal ed.

[11. ANALYSI S

A.  STANDI NG & ART. 21.21

The district court granted Verex’'s notion for sunmary j udgnent
as to Palma’s clains based upon alleged violations of the Texas
| nsurance Code after concluding that Pal ma did not have standing to
assert those clainms under art. 21.21(16) of the Texas | nsurance

Code.? We reviewthe district court’s grant of sumary judgnent de

The actual analysis of all issues disposed of by sunmary
j udgnent was conducted by the nmagistrate. However, we wll refer
to the analysis as though it were conducted by the trial court
because it adopted the magi strate’s recommendati ons.
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novo. Thomas v. Price, 975 F.2d 231, 235 (5th Gr. 1992).

The district court’s jurisdiction in this case was based on
diversity of citizenship and it correctly held that it was bound to
apply the substantive |law of the State of Texas. FErie R Co. v.
Tompkins, 304 U.S. 64, 78, 58 S. . 817, 822, 82 L. Ed. 1188
(1938). W begin our review of the district court’s decision by
exam ning the applicable | aw

Art. 21.21(16) of the Texas |nsurance Code provides:

Any person who has sustai ned actual damages as a result

of another’s engaging in an act or practice declared in

8 4 of this Article . . . [to be] unfair or deceptive

acts . . . in the business of insurance or in any

practice defined by 8§ 17.46 of the Business and Conmerce

Code . . . as an unlawful trade practice may nmai ntain an

action against the person . . . engaging in such acts.

(enphasi s added).

Al t hough *“any person” would appear to be sufficiently broad to
permt Palma to have standing, it appears to have been narrowy
construed. This court, interpreting the |aws of Texas, has held
that “absent privity of contract or sone sort of reliance by the
person bringing the claimon the words or deeds of the insurer, a
suit will not lie under art. 21.21.” \Warfield v. Fidelity and
Deposit Co., 904 F.2d 322, 327 (5th Cr. 1990). In reaching this
hol di ng the court analyzed two decisions fromthe Texas courts of
appeal that had addressed standing under art. 21.21. The first
case was Chaffin v. Transanerica Ins. Co., 731 S.W2d 728, 731
(Tex. App.--Houston [14th Dist.] 1987, wit ref’'d n.r.e.). The

court, discussing Chaffin, stated that the Texas court “held that

the term ‘person’ in art. 21.21 neans either an insured or a



beneficiary of the policy.” Warfield, 904 F.2d at 326. The second
case was Hermann Hosp. v. National Standard Ins. Co., 776 S.W2d
249, 252 (Tex. App.--Houston [1st Dist.] 1989, wit denied). The
court noted that Hermann broadened standing under art. 21.21 to
i ncl ude persons who had relied on representations of the insured.
VWarfield, 904 F.2d at 327. Despite expressly recognizing that
Chaffin extended standing to beneficiaries of insurance policies,
Warfield imted standing to those with privity of contract or
t hose who had relied on the words or deeds of the insurer. This
analysis was |ater recognized as “the new test” for determning
standi ng under art. 21.21. In Re Burzynski, 989 F.2d 733, 741 (5th
CGr. 1993).

The Texas Suprene Court recently addressed standi ng under art.
21.21 in the context of a claim asserted under an autonobile
liability policy by a third-party claimant in a direct action
agai nst an insurer arising out of an accident wwth the insured. 1In
that type of action, the court held that third-party claimants are
not entitled to standing under art. 21.21. Allstate Ins. Co. v.
Wat son, 876 S.W2d 145, 150 (Tex. 1994). The court found that the
follow ng factors wei ghed agai nst granting standing to the third-
party cl ai mant:

A third-party claimnt has no contract with the insurer

or the insured, has not paid any prem uns, has no | egal

relationship to the insurer or special relationship of

trust with the insurer, and in short, has no basis upon
which to expect or demand the benefit of the extra-
contractual obligations inposed on insurers under art.

21.21 with regard to their insureds.

ld. at 149. The court then noted that although it had previously



extended standing to third-party beneficiaries of autonobile
insurance policies, it refused to extend standing to third-party
claimants of those policies under art. 21.21. |Id. at 150 (citing
Dai ryl and County Mut. Ins. Co. v. Childress, 650 S.W2d 770 (Tex.
1983)) .3

Due to the unique nature of the nortgage insurance policy in
the instant case, Palma, unlike the third-party clai mant i n Wat son,
satisfies nost of the the factors discussed by the Texas Suprene
Court that weighed against standing in that case. Pal ma had a
contract wwth the insured, City Federal, in the formof a nortgage.
Pal ma paid the premuns for the nortgage i nsurance. Additionally,
Pal ma i s designated by nane in the certificate of insurance issued
by Verex to City Federal. The considerations that wei ghed agai nst
standing in Wat son weigh in favor of granting Pal ma standing in the
I nstant case. However, because the court did not expressly state
that these factors were to be used when deci ding whether a party
was entitled to standing under art. 21.21 we nust determ ne what
the Texas Suprenme Court would do if it were presented with the
i ssue before us.

“When presented with an unsettl ed point of state | aw, our role
under Erie is to determ ne how the [Texas] Suprene Court would

resolve the issue if presented with it.” Coatings Mrs., Inc. v.

In Dairyland the court held that for purposes of recovering
attorney’ s fees under an autonobil e i nsurance policy, athird party
who has obtained a judgnent against an insured is an intended
third-party beneficiary of the autonobile insurance policy and is
entitled to standing in order to enforce the policy provisions.
Dai ryl and County Mut. Ins. Co., 650 S.W2d at 775-76.
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DPlI, Inc., 926 F.2d 474, 479 (5th Cr. 1991). The factors
di scussed by the Texas Suprene Court in Watson t hat wei ghed agai nst
extending standing to the third-party claimant in that case are
present in the instant case. This, conbined with the uni que nature
of nortgage insurance, we believe inpacts on our analysis of
standi ng under art. 21.21. Consequently, we conclude that if the
Texas Suprene Court were presented with the question before us it
woul d hol d that standing under art. 21.21 is satisfied by not only
those who can establish privity of contract or reliance on a
representation of the insurer, but also by those who can establish
that they were an intended third-party beneficiary of the insurance
contract.* Therefore, we nust determ ne whether Palma was an
intended third-party beneficiary of the contract between Verex and
City Federal in order to determne if the district court was
correct when it found that Pal ma | acked standing to sue under art.
21. 21.
1. TH RD- PARTY BENEFI Cl ARY STATUS

But see, Pineda v. P.MI. Mg. Ins. Co., 843 S.W2d 660, 665
(Tex. App.--Corpus Christi 1992) wit denied per curiam 851
S.W2d 191 (Tex. 1993). In Pineda, the Corpus Christi court
stated, “[T]he [borrowers] were neither insureds under the
[ mortgage i nsurance] policy, nor in contractual privity with the
[insurer]. Nor were they beneficiaries under the policy of
insurance to . . . the lender.” 1Id. Al though the Texas Suprene
Court denied wit, it stated that it was neither appoving or
di sapproving of the appellate court’s decision. Pineda v. P.M1.
Mg. Ins. Co., 851 S.W2d 191 (Tex. 1993). Wile we are not bound
by the hol dings of state appellate courts, we are not to disregard
them unl ess we are convinced by other persuasive data that the
Texas Suprenme Court would rule otherwi se. Wst v. Anerican Tel. &
Tel. Co., 311 U. S 223, 237, 61 S. . 179, 183, 85 L. Ed. 139
(1940). Wat son’s discussion of factors that weighed against
standi ng under art. 21.21 in that case presents us with such data.



Under Texas law, in order for Palma to qualify as a third-
party beneficiary of the insurance contract she nust prove three
things: (1) that she was not privy to the witten agreenents
between Verex and City Federal; (2) that the contract was nade at
| east in part for her benefit; and (3) that the contracting parties
intended for Palma to benefit by their witten agreenents. Tal man
Honme Fed. Sav. & Loan Ass’'n of Illinois v. Anerican Bankers Ins.,
924 F.2d 1347, 1350 (5th Cr. 1991)(internal citations omtted).

It is undisputed that Palma was not privy to the contract
entered i nto between Verex and City Federal, thereby satisfying the
first element of the analysis. Wether the contract was nmade for
her benefit is derived solely from the | anguage of the contract.
| d.

Condition 15 of the contract for nortgage insurance states:

15. NO RI GHT OF SUBROGATI ON AGAI NST THE BORROWER. The

Borrower shall not be |iable to the Conpany for any | oss

paid to the Insured pursuant to this policy; provided,

however, that the real estate shall consist of a single-

famly dwel |l ing occupi ed by the Borrower; otherw se, the

Conpany reserves the right to nake a clai magainst the

Borrower for any | oss paid or deficiency suffered by the

Conpany.

This | anguage benefits the borrower only, in this case Pal na.

However, the very next condition in the contract states:

16. TO VWHOM PROVI SI ONS APPLI CABLE. The provisions of

this policy shall inure to the benefit of and be bi ndi ng
upon t he Conpany and the I nsured and their successors and
assi gns.

Under Texas law, contracts for insurance are generally
enforced as witten; however, anbiguous insurance contracts are

interpreted against the insurer. National Union Fire Ins. Co. v.



Hudson Energy Co., Inc., 811 S.W2d 552, 555 (Tex. 1991). The
interpretation of an insurance contract, including whether it is
anbi guous, is a legal determnation subject to de novo review.
Truehart v. Bl andon, 884 F.2d 223, 226 (5th Gr. 1989). Therefore,
we nust exam ne Condition 15 and Condition 16 in order to determ ne
if an anbiguity exists.

Condition 15 is witten for the sole benefit of the borrower.
The policy specifies additional beneficiaries in Condition 16 which
states that the policy provisions are witten for the benefit of
Verex and City Federal. Neither condition is nutually exclusive.
However, if these two provisions create an anbiguity it is to be
construed agai nst Verex. National Union Fire Ins. Co., 811 S.W2d
at 555. In any event, we find no anbiguity created by Conditions
15 and 16. W also find that the insurance contract was actually
made, in part, for the benefit of Pal ma.

Finally, we nmust determne if Verex and City Federal intended
the contract to benefit Pal na. The intent of the contracting
parties is discerned fromthe four corners of the instrunent. See
Tal man, 924 F.2d at 1350 (“It is the intention and purpose of the
contracting parties, as disclosed within the four corners of the
instrunment, which should control”)(internal citation omtted).

One Texas court has stated that “[w here a stranger contends
that it was i ntended that the provisions of a contract should inure
to his benefit such intention nust be clearly apparent. |f there
is any doubt concerning the intent in this regard as it appears

fromthe contract itself, such doubt should be construed agai nst
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such intent.” Republic Nat’|l Bank v. Nat’'|l Bankers Life Ins. Co.,
427 S.W2d 76, 80 (Tex. Cv. App.--Dallas 1968, wit ref’dn.r.e.);
see Tal man, 924 F.2d at 1351 (quoting Republic Nat’l Bank). Palnma
is not a stranger to the insurance contract between Verex and City
Federal; she is specifically identified as the borrower in the
contract itself. Consequently, the Tal man deci si on does not affect
our anal ysis.

The contract for insurance was clearly intended, in part, to
benefit Pal ma.® Consequently, the three elenents having been
satisfied, we find that Palma is an intended third-party
beneficiary of the contract for nortgage insurance entered into
bet ween Verex and City Federal.

Having determned that Palma is an intended third-party
beneficiary, it would appear that a reversal of the trial court’s
grant of summary judgnent on this issue is all that remains for us
to do. However, in finding of fact seven the trial court
alternatively found that even if Palm were a third-party
beneficiary she could not enforce the contract for insurance. This
alternative finding was based wupon the district court’s
interpretation of |anguage contained within Condititon 15 of the
contract for insurance relating to whether the contract’s validity
was dependent upon Pal ma occupyi ng the property.

2.  OMER OCCUPANCY

We review concl usions of | aw de novo and findings of fact for

See “CONTRACTUAL RIGHTS AND ASSI GNMENT”, infra, for a
di scussion of the benefits conferred on Pal ma.
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clear error. Switzer v. Val-Mart Stores, Inc., 52 F. 3d 1294, 1298
(5th Gr. 1995). The district court classified its alternative
determ nation of the applicability of Condition 15, which focused
upon occupancy, as a finding of fact. However, because this
finding was based upon an interpretation of the policy it 1is
reviewed as a conclusion of law. Harbor Ins. Co. v. U ban Constr.
Co., 990 F.2d 195, 199 (5th Cr. 1993). Consequently, we conduct
a de novo review

Condition 15 states that the borrower is not liable to Verex
“for any loss paid to the Insured pursuant to this policy;
provi ded, however, that the real estate shall consist of a single-
famly dwelling occupied by the Borrower.” (enphasis added).
Consequently, we mnust determne whether Palma was required to
occupy the property at the tinme of default in order to be entitled
to the protection afforded to borrowers by Condition 15.

Condi tion 15 provi des us with no gui dance as to when occupancy
is to be determined. |If occupancy is determned at the tine the
contract was entered into, then Palma is clearly within the
| anguage of Condition 15. However, if occupancy is determ ned at
the time of default, then the district court correctly found that
Pal ma was af forded no protection. The anbiguity is apparent and it
must be interpreted against Verex. National Union Fire Ins. Co.,
811 S. W2d at 555. Therefore, we hold that occupancy is determ ned
at the tinme the contract of insurance was entered into and the
policy was issued. As aresult of this determ nation, we find that

the district court erred in its alternative finding, and we hold

12



that Pal ma satisfied the | anguage of the policy by occupying the
dwelling at the tine the contract of insurance was entered into and
the policy was i ssued. The inpact of the court’s error, concerning
Palma’s ability to enforce the terns of the contract, is discussed
bel ow.
B. ASSI GNMENT OF THE DEFI CI ENCY BALANCE

Pal ma contends that the assignnent of the deficiency bal ance
to Verex violated her contractual rights, specific statutes, and/or
the public policy of the State of Texas. W w |l address each of
t hese argunents.

1. CONTRACTUAL RI GHTS AND ASSI GNVENT

Pal ma, by virtue of her status as a third-party beneficiary,
is a borrower who has contractual rights. See Tenple Eastex, Inc.
v. Od Ochard Creek Partners, Ltd., 848 S . W2d 724, 730 (Tex.
App.--Dallas 1992, wit denied). She is entitled to enforce the
conditions contained in the insurance policy that affect her. See
id. (the “third-party beneficiary” . . . is entitled to rely upon
and to enforce all of the contract’s provisions.”). Although the
trial court erroneously found that Palnma was not entitled to
enforce the conditions contained in the contract for insurance, it
proceeded to interpret the conditions contained in the contract for
insurance in order to determ ne the anount of the deficiency that
Verex was entitled to collect.

In finding of fact nunber five, the trial court found that
Palma was entitled to a credit of $30,800 - the amount of proceeds

received at foreclosure. In finding of fact nunber six, the trial
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court found that “the deficiency debt due and owi ng, after applying
all lawful and proper credits, is $115,825.14.” This is the anount
that the trial court determned that Cty Federal was entitled to
collect fromPalma - the sane anount that was ultimtely assigned
to Verex. The trial court classified these findings as “findings
of fact”, but they were based upon the trial court’s interpretation
of conditions <contained in the contract for insurance.
Consequent|ly, we conduct a de novo reviewin order to determne if
the trial court erred when it determned the anmount of the
deficiency due and owi ng by Palma. See Harbor Ins. Co., 990 F. 2d
at 199.

a. Condition 10 and Bi ddi ng Requirenents

When City Federal elected to collect nortgage insurance
proceeds, the contract for insurance inposed bidding requirenents
upon City Federal. These bidding requirenents therefore inpacted
the anobunt that mght remain as a deficiency after foreclosure on
Pal ma’ s property. The relevant conditions of the policy formread
as foll ows:

10. PROCEDURE UNDER FAULT ... The Insured shall also

furnish to the Conpany, at |east (15) days prior to the

foreclosure sale, if any, a statenent indicating the

anount anticipated to be due, at the tine of sale, to the

I nsured under the terns of the policy and shall be

required to bid, at the sale, the amount due to the
| nsured under the terns of the policy (enphasis added)

11. COVPUTATI ON OF LCSS - The anpbunt of | oss payable to
the Insured shall belimted to the principal bal ance due
pursuant to the nortgage agreenent, accunul ated interest
conput ed t hrough the date of the tender of conveyance, as
hereinafter set forth (penalty interest excluded), real
estate taxes and hazard insurance prem uns necessarily
advanced.

14



13. OPTION TO PAY A PERCENTAGE OF THE AMOUNT DUE - In

Iieu of conveyance of the title to the nortgage prem ses

and paynent in accordance with Condition 11, the Conpany

shal | have the option of paying the percentage of the

anount due to the Insured in accordance with the anount

of coverage selected and paid for as indicated on the

face of the Certificate, or subsequent Certificate

amendnent s, and shall have no claimto said real estate,

such paynent to be full and final discharge of the

Conpany’s liability.

Pal ma contends t hat under the provisions quoted above, if Gty
Federal intended to collect the nortgage i nsurance proceeds it was
required to bid the total anount of the debt due at foreclosure,
thereby elimnating the deficiency balance on the note.

The trial court considered Palma’s “full-debt bid argunent”
but rejected it. In finding of fact nunber one the court found
that Condition 10 did not require the |lender to pay as its bid at
forecl osure sale the full anmount of the |loan. However, the trial
court did not specify what Condition 10 did require of Cty
Feder al

b. “Full-Debt Bid Argunent”

If Cty Federal intended to collect the proceeds of the
nort gage i nsurance policy after forecl osure, Condition 10 required
it to bid “the anmount due to [City Federal] under the terns of the
policy.” Palm contends that the anobunt due under the terns of the
policy is to be determ ned by | ooking at the | anguage contained in
Condition 11, entitled “Conputation of Loss”. If we were to adopt

t he reasoni ng proferred by Pal ma, we woul d be requiring | enders who

entered into contracts prior to February 24, 1984,° to bid the

On this date the Texas Board of Insurance issued Board O der
44262, in which the | anguage governi ng bi ddi ng requirenments was
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entire anount due under the terns of the nortgage if they intended
to collect nortgage proceeds after foreclosure.

The approach urged by Palma is contrary to the law as it
existed at the tine in question. |If a debtor wanted to chall enge
the anount bid by the |lender at foreclosure the law in Texas
required the debtor to establish: (1) that the anmount of proceeds
recei ved fromsal e at forecl osure was “grossly i nadequate”, and (2)
an irregularity in the foreclosure sale. Only after a finding of
both “gross inadequacy” and irregularity would the court prohibit
the proceeds from being used in calculating the deficiency.
Thonpson v. Chrysler First Business Credit Corp., 840 S. W2d 25, 33
(Tex. App.--Dallas 1992, no wit). Al t hough this approach was
anended by statute in early 1991, the anendnent does not affect
our decision concerning what anount the l|ender was |legally
obligated to bid prior to the statutory change.

Condition 10 requires the lender to bid either: (1) the ful
amount of the bal ance due on the note, as defined in Condition 11
or (2) no less than twenty-five percent of the balance. Either of
t hese approaches was permtted under the terns of the contract for

i nsurance, as long as the anmount bid was not “grossly inadequate”

del et ed.

Thi s judge-made rul e was changed by statute in April of 1991,
when the Texas | egislature enacted 8 51.003 of the Texas Property
Code, whi ch anong ot her changes, permtted the borrower to request
that the court in which the actionis pending to determne the fair
mar ket value of the real [foreclosed] property as of the date of
the foreclosure sale. If the court determnes that the fair market
val ue exceeded the foreclosure price at the tinme of foreclosure,
t he person agai nst whomthe deficiency is sought is entitled to an
of fset equal to the excess anobunt.
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and there had been no irregularity in the foreclosure sale.

By requiring the lender to bid a mninmm of twenty-five
percent of the total anmount due before being entitled to coll ect
i nsurance proceeds, the borrower was afforded sone degree of
assurance that he would be receiving a fair credit on his
deficiency balance. The lender still had to bid an anount that
conplied with Texas law, and this anmount m ght be nore than the
m ni mum twenty-five percent, but in no event should it have been
| ess. The lender could also bid an anmount that was both | ess than
twenty-five percent and not violative of Texas |aw, as |long as he
did not intend to collect nortgage guaranty insurance proceeds.
Only when the | ender intended to collect insurance proceeds would
he be obligated under the terns of the contract to bid a m ni num of
twenty-five percent, assum ng that this anount was neither “grossly
i nadequate” nor the result of an irregularitiy in the foreclosure
sal e.

In the instant case, Cty Federal purchased the property at

foreclosure for $30,800.8 This ambunt was then credited agai nst

Pal ma entered into an earnest nobney contract with a third
party on April 7, 1988, wherein the parties agreed to a purchase
price of $60,000. City Federal refused to approve the sale. Then,
on Novenber 28, 1983, the property was purchased at foreclosure by
City Federal for $30,800. City Federal then collected insurance
proceeds of $51,122.47 and subsequently sold the property for
approximately $57,000 just two nonths |ater. Verex then was
assigned the right to pursue Palma on the deficiency remaining on
t he note.

At trial, the general counsel for Verex, Thomas Anderson,
stated that Verex occasionally advised | enders as to what anount to
bid at foreclosure, but could not renenber for certain if they had
advised City Federal in the instant case. This is a peculiar
practice, in light of the fact that Verex and Cty Federal
di sregarded the terns of the insurance contract that dictated
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Pal ma’ s deficiency balance. The trial court found that the anpunt
bid by Gty Federal was not “grossly inadequate”. It is not
necessary for us to determ ne whether the trial court erred when it
found that the amount bid by Cty Federal was not “grossly
i nadequate” because it is clear that the trial court erred when it
found that there had been no violation of Condition 10 of the
contract.

If the trial court had interpreted Condition 10 as witten, it
woul d have found that City Federal was required to submt a m ni num
bid of twenty-five percent, or $37,139.72.° The trial court’s
error ininterpreting Condition 10 was conpounded when it failed to
properly credit the deficiency balance that would have renai ned
after foreclosure. Palnma was entitled to a credit of $37,139.72 in
proceeds fromthe sale at forecl osure, | eaving a deficiency bal ance
of $111,447.16.1° As discussed belowthe trial court further erred
when it failed to credit this deficiency wth the insurance

proceeds received by Cty Federal.

bi ddi ng at forecl osure.

It is apparent that a nortgage i nsurer, who intends to receive
an assi gnnent to pursue borrowers for deficiencies, has an i nterest
in the property being sold at foreclosure for the |owest price
possible. After all, the insurer is obligated by contract to pay
proceeds to the insured. If he can m nim ze the anount received at
forecl osure, then the anobunt of the renmaining deficiency wll be
| arger. This is one of the dangers that the policy |anguage
protected against, and it provides support to our interpretation of
the contractual conditions at issue in the instant case.

Total indebtedness at tinme of foreclosure x .25, or:
$148,558.88 x .25 = $37, 139. 72.

Total indebtedness at tine of foreclosure - sale proceeds, or:
$148,588.88 - $37,139.72 = $111, 447. 16
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c. Condition 15 and Wai ver of Subrogation

Condition 15 waived Verex’s rights to pursue Palma “for any
| oss paid to the insured pursuant to this policy.” The anount paid
to City Federal was $51,122.47. It is clear that Palm was
entitled to enforce the waiver of subrogation rights present in
Condi tion 15, which entitled her to a credit of $51,122.47 on the
amount assigned by City Federal to Verex.! The trial court should
have properly credited the deficiency balance owed by Palma with
the anount paid by Verex to Gty Federal. If it had done so it
woul d have found that the deficiency assignable to Verex was
$60, 326. 69. 12

The errors commted by the trial court in determning the
anount of the deficiency balance caused it to further err in
finding of fact nunber eight. |In finding of fact nunber eight the
trial court stated that “Verex is the assignee of the deficiency

clainmed, and has the right to recover it wunder the |awful

But cf. Hunt v. Jefferson Sav. & Loan Ass’'n, 756 S.W2d 762,
765 (Tex. App.--Dallas 1988, wit denied), cert. denied, 489 U S.
1079, 109 S. . 1532, 103 L. Ed. 2d 837 (1989). In Hunt, the
court found that the borrower was not entitled to an offset for
nort gage i nsurance proceeds received by the lender. The instant
case is distinguishable because we are not offsetting the anount
recoverable by the | ender. Instead, we are crediting the i nsurance
proceeds agai nst the anobunt assigned by the lender to the insurer
because the insurance contract prohibits the insurer from
recovering those proceeds. Additionally, since the tinme that Hunt
was witten the Texas |egislature has enacted § 51.003(d), which
requires the Il ender to credit a borrower’s deficiency balance with
any nortgage i nsurance proceeds that are received. This enactnent
essentially reverses Hunt.

$148,588.88 (total indebtedness at time of foreclosure)
- $ 37,139.72(m ni mum bid required by Condition 10)
- $ 51,122.47(Condition 15 limt on subrogation rights)

$ 60, 326. 69 (anmount assignable to City Federal)
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assi gnnent agreenent.” This finding is erroenous because the
assi gnnent agreenent violated the express terns of the contract,
thereby violating Palma’s rights as a third-party beneficiary. As
a result of the errors present in the trial court’s finding of
facts, we nust reverse the judgnent of the trial court.

2. | LLEGAL ASSI GNVENT

Pal ma contends that the assignnment agreenent entered into
between City Federal and Verex was ill egal because it violated art.
21. 21A of the Texas |Insurance Code, which provides, in part:

Section 1. No insurer . . . may make any contract of

i nsurance or agreenent as to such contract other than as

expressed in the policy issued thereon.

Section 3. |f any person viol ates any of the provisions

of this Article, the person shall, in addition to any

ot her penalty specifically provided, be guilty of a d ass

A m sdeneanor.

Section 4. The conmm ssioner, upon giving 10 days’ notice

of hearing by certified mail, and upon hearing, may

suspend or cancel the certificate, charter, permt, or

license to engage in the business of insurance of any

soci ety, association, corporation, or person violating

the provisions of this Article.

The agreenent entered into between Verex and City Federa
clearly violated the original contract for insurance. The
assi gnnent agreenent gave Verex the right to pursue Palma for the
entire anount of the deficiency balance. This anount included the
anount which Verex had paid to City Federal in insurance proceeds,
whi ch, as previously stated, violated Condition 15" s [imtation on
Verex‘s subrogation rights. Under art. 21.21A the agreenent was
“other than as expressed in the policy” and was therefore illegal.

“I't is a famliar law of contracts that an illegal agreenent is
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unenforceable.” D Francesco v. Houston Gen. Ins. Co., 858 S.W2d
595, 598 (Tex. App--Texarkana 1993, nowit). Theillegality of the
agreenent giving Verex the right to pursue Pal ma for the deficiency
provi des an independent ground for reversing the judgnent of the
trial court.

3. PUBLI C PCLI CY

Qur decision to reverse the judgnent of the trial court is
strenghted by public policy considerations. The public policy of
the State of Texas may be derived fromits constitution, statutes,
and judicial decisions. Dai ryland County Mit. Ins. Co. .
VWl | gren, 477 S.W2d 341, 342 (Tex. Cv. App.--Fort Wrth 1972,
wit ref’d n.r.e.). Ternms and conditions in the contract for
i nsurance, whi ch have been prescri bed and approved by the | nsurance
Board, represent the public policy of the state. | d. However,
actions by the Board which are contrary to relevant statutes or
decisions of the courts do not represent public policy. See
Anmerican Liberty Ins. Co. v. Ranzau, 481 S.W2d 793, 796-97 (Tex.
1972) (“the Board nmay not act contrary to but only consistent wth,
and in furtherance of, the express statutory purposes.”); Nat’l
County Mut. Fire Ins. Co. v. Johnson, 829 S . W2d 322, 326 (Tex.
App. --Austin 1992, wit denied)(lnsurance Board' s acti ons which are
contrary to express legislative policy do not represent public
policy).

In the instant case there are no statutes or judicial
decisions for the tine period in question that provide us wth

gui dance for determning the public policy as it relates to the
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propriety of the assignnment agreenent entered into between Verex
and City Federal .®® However, because the | anguage contained in the
contract for insurance was expressly approved and adopted by the
Texas Board of Insurance, we have a basis for discerning Texas’
public policy as it relates to the actions of Verex. See Wllgren,
supr a.

On May 11, 1970, the Texas Board of I|nsurance issued Board
Order 13772. As required by statute, Verex incorporated every
condition contained in the order into its policy for nortgage
i nsurance. Included in the order were Conditions 10 and 15, which
as previously discussed, were both violated by Cty Federal and
Verex. Condition 10 was violated when City Federal failed to place
a proper bid at foreclosure, which resulted in a | arger deficiency
than woul d have existed if Cty Federal had placed a proper bid.
Verex then pursued Palma for this incorrect deficiency wthout

crediting it with the anmount of insurance proceeds paid to Cty

It is clear that the current public policy of Texas clearly
prohi bits the assi gnnent agreenent at issue. The current statute,
which partially governs nortgage guaranty insurance, in part
provi des:

No policy of nortgage guaranty insurance shall contain

a provi sion which all ows subrogation rights or any ot her

claim by the insurer against the borrower for a

deficiency arising froma foreclosure sale of a single-

famly dwel |l i ng occupi ed by t he borrower as the principal

resi dence of the borrower.

Tex. Ins. Code Ann. Art. 21.50 8 1A(c) (Vernon 1996) (enphasis
added). Assignnent of the right to pursue Palma for a deficiency
falls squarely within the prohibition restricting insurers from
pursui ng borrowers for deficiencies via “subrogation rights or any
other claini. However, because the contract for insurance between
Verex and City Federal was entered into in late 1983 we nust
determne what the public policy of Texas, as it relates to
nortgage guaranty insurance, was at that tine.
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Federal. Their failure to credit the deficiency bal ance resulted
in a violation of Condition 15. The violations of Conditions 10
and 15 were violations of the public policy of the State of Texas
and t hey provi de an i ndependent basis for reversing the judgnent of
the trial court.

C. CLASS CERTI FI CATI ON

Pal ma contends that the district court inproperly considered
the nerits of the case when determ ni ng whet her the case should be
certified as a class action. There were approximately sixteen
separate issues disposed of by the trial court’s judgnent,
including the trial court’s decision not to certify Palma’s clains
in a class action. However, the only issues addressed by Pal ma on
appeal are: (1) the trial court’s grant of summary judgnent based
upon its finding of lack of standing to sue under art. 21.21, (2)
the trial court’s judgnent denying Palnma relief for wongful
foreclosure, and (3) the trial court’s judgnent on Verex's
deficiency claim and the related claim for attorneys’ fees.
Because she did not raise the other clains on appeal, the trial
court’s disposition of those other clains is final. See Matter of
Texas Mortgage Servs. Corp., 761 F.2d 1068, 1073 (5th Gr. 1985)
(“issues not raised on appeal in the brief of the Appellant may be
consi dered wai ved, and they cannot be noticed or entertained by the
Court of Appeals”). The finality of those other rulings precludes
her fromqualifying as a class representative in the event a cl ass
i's subsequently certified wherein the class representative asserts

clains that are the sane or substantially simlar to those asserted
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by Pal ma whi ch were not appealed. See Fed. R Gv. P. 23(a) (class
representative nust “fairly and adequately protect the i nterests of
the class”). Therefore, we need not determ ne whether the tria

court erred when it denied class certification.

V. CONCLUSI ON
Pal ma requests this court to reverse the judgnent of the trial

court. However, the only issues that have been adequately briefed
are those that relate to wongful foreclosure, Verex' s counterclaim
for the deficiency and attorneys’ fees, and the grant of summary
judnment to Verex on the issue of standing under art.21.21.

Accordi ngly, our reversal of the trial court’s judgnent is limted
to those issues. All issues not raised are waived and t he judgnent
is final as to those other issues. Therefore, the judgnent of the
trial court is REVERSED in part, AFFIRMED in part, and the case is

REMANDED f or further proceedings consistent with this opinion.

DAVI S, W EUGENE, Di ssenting:
| disagree wwth the majority's I egal conclusion that Palma is

athird-party beneficiary of Verex's policy. | therefore dissent.
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The majority holds that C ause 15 of the policy nmakes Pal ma a
third-party beneficiary to the insurance contract. Cl ause 15
provi des:

NO RI GHT OF SUBROGATI ON AGAI NST THE BORROVER

The Borrower shall not be |liable to the Conpany for any

loss paid to the Insured pursuant to this policy;

provi ded, however, that the real estate shall consist of

a single-famly dwelling occupied by the Borrower;

ot herw se, the Conpany reserves the right to nake a claim

against the Borrower for any |loss paid or deficiency

suffered by the Conpany.
| agree with the majority that, when its conditions are net, C ause
15 is designed to afford a waiver of subrogation fromthe insurer
to the borrower. It is clear to nme, however, that in this case al
of the conditions were not net; the real estate which served as
collateral for the subject |loan was not a "single famly dwelling
occupi ed by the borrower” at the tine of the |oss.

The mjority disposes of the occupation condition by
concluding that the policy 1is anbiguous-- one reasonable

interpretation is that the occupation requirenent nust be net at

the time the policy issues; another is that it nust be net at the

time of the |oss. Havi ng declared  ause 15 anbiguous, the
majority then resolves the anbiguity against the insurer. The
majority concludes that Palm, therefore, is a third-party

beneficiary even though, at the tine she defaulted on the | oan, she
had | ong since ceased to live on the prem ses.

Unlike the majority, | find no anbiguity in C ause 15. It
focuses the reader on the relevant tine period: "the borrower shal

not be liable to the conpany for any loss paid to the insured
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pursuant to this policy." This phrase orients the clause toward
the tinme when the insured suffers a loss. And the earliest such a
| oss can occur is the date on which the borrower defaults. In sum
| read Clause 15 to give the borrower the right to insist that the
insurer waive any right of subrogation against her for any
i nsurance proceeds paid to the insured if, but only if, the
borrower occupied the prem ses at the tine of the default. Thus,
Pal ma i s not a beneficiary because she did not occupy the prem ses
when she defaulted. Therefore, she has no right to claima waiver
of subrogati on.

Even if we assune, however, that this clause is anbi guous as
to when the borrower nust occupy the premses, | would still
conclude that Palma is not a third-party beneficiary. Texas |aw
requires that one claimng to be a third-party beneficiary
establish that the parties to the contract clearly intended to

benefit her. In Corpus Christi Bank & Trust v. Smth, 525 S. W2d

501, 503-04 (Tex. 1975), the Texas Suprene Court summarized this
wel | -established rule as foll ows:

The intention of the contracting parties is of
controlling significance to a determ nation that a third

party may enforce the contract provision. I n deriving
intent, we nust begin with the presunption that parties
contract for thenselves, and a contract wll not be

construed as having been nmade for the benefit of third
parties unless it clearly appears that such was the
intention of the contracting parties. (citations
omtted).
Contrary to the majority's conclusion, Palm cannot bootstrap a
finding of third-party beneficiary status from an anbi guous

provi sion. The contract nust clearly denonstrate that the parties
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i ntended to benefit her.

Republic National Bank v. National Banker's Life |nsurance

Co., 427 S.W2d 76 (Tex. Cv. App.--Dallas 1968, wit ref'd
n.r.e.), relied upon by the majority, does not purport to announce
adifferent rule. In that case, an internedi ate Texas court stated
the third-party beneficiary rule as follows: "Were a stranger
contends that it was intended that the provisions of a contract
should inure to his benefit such intention nust be clearly
appar ent. If there is any doubt concerning the intent in this
regard as it appears fromthe contract itself, such doubt shoul d be
construed agai nst such intent." Id. at 80. A stranger to a
contract is one who is not a party to the contract. As evidenced
by her efforts to achieve third-party beneficiary status, Pal ma was
not a party to this insurance contract between Verex and City
Federal. |If there is any lingering doubt on this point, the Texas
cases interpreting nortgage guaranty i nsurance polici es unani nously
hold that a borrower is not a party to such contracts. Pineda v.

PM Mortgage Ins. Co., 843 S.W2d 660 (Tex. App.--Corpus Christi

1992), wit denied per curiam 851 S.W2d 191 (Tex. 1993); Shields

v. Atlantic Fin. Mortgage Corp., 799 S.W2d 441, 444 (Tex. App.--E

Paso 1990, no wit); Hunt v. Jefferson Savings & Loan Assoc., 756

S.wW2d 762, 765 (Tex. App.--Dallas 1988, wit denied), cert.
denied, 489 U S 1079, 109 S. C. 1532, 103 L. Ed. 2d 837 (1989).

I n concl usi on, because Pal ma was not occupyi ng the prem ses at
the time the insured suffered the loss, Palma cannot clearly

establish that sheis athird-party beneficiary of Clause 15. And,
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W thout third-party beneficiary status, Palma nmay not claimthe
benefit of the policy's waiver of subrogation clause. | would

therefore affirmthe district court's judgnent.
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