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JERRY EE. SMTH, G rcuit Judge:

In this consolidated matter, Sid Ri chardson Carbon & Gasoline
Conmpany ("Sid Richardson") appeals the denial of its notion to
remand t hese proceedings to state court and appeal s t he subsequent
entry of final judgnents in favor of Wagner & Brown 11, Cyril
Wagner, Jr., and Jack E. Brown (collectively "Wagner & Brown") and
I nt erenergy Resources, Ltd. ("Interenergy"). Because we hold that

the district court erred in finding that the Wagner & Brown

"‘District Judge of the Eastern District of Texas, sitting by
desi gnati on.



defendants were fraudulently joined, we conclude that conplete
diversity does not exist anong the parties, so there is no subject
matter jurisdiction. W reverse, vacate and remand the judgnent
wWith instructions to remand to state court.

l.

In 1979, Wagner & Brown ||, a general partnership engaged in
t he production of natural gas, entered into negotiations with Sid
Ri chardson Carbon & Gasol i ne Conpany concerni ng the conveyance of
processing rights to Wagner & Brown's natural gas production.
Cyril Wagner, Jr., and Jack E. Brown, WAagner & Brown's genera
partners, represented the partnership in the negotiations.

The transaction ultimtely was structured to acconmobdate
Wagner's and Brown's respective estate planning goals. Under the
terms of the contract, Wagner & Brown Il would nake a charitable
contribution of ten percent of the processing rights to the Dallas
Community Chest; both Wagner & Brown |1 and the Dallas Conmmunity
Chest then would convey their interests in the gas processing
rights to Interenergy, a Cayman | sl ands corporation, in return for
cash and an interest-bearing note in the anount of $8.4 mllion.
Interenergy, in turn, would assign the processing rights to Sid
Ri chardson in return for paynents prescribed under the contract.
None of the Wagner & Brown defendants signed the contract by which
I nt erenergy assigned the processing rights to Sid Ri chardson.

During the negotiations, Interenergy warranted that there was
no obligation for Sid Richardson to withhold federal incone taxes

on its paynents to Interenergy. Article 11.4 of the contract



provi ded that Interenergy would be responsible for the paynent of
such taxes, and Interenergy furnished a separate letter of
indemmity to Sid Richardson, promsing to "indemify and hold
Ri chardson harmess from any liability or expense it may incur
because of Richardson's failure to withhold any portion of the
paynents due to Interenergy.” The indemity |letter was signed only
by Interenergy, not by the Wagner & Brown def endants.

Soon after this transaction, the gas market collapsed. Wthin
two years after consummati on of the agreenent, Sid R chardson sued
to rescind or reformthe contract, citing changed market conditions
that had rendered the agreenent economcally infeasible. 1n 1984,
this lawsuit was settled by an agreenent granting Sid Ri chardson,
inter alia, the right to termnate the contract and all related
agreements if it incurred | osses of $10 million as a consequence of
the contract. In March 1985, Sid R chardson gave notice of its
intention to exercise this "stop-loss" provision.

After Interenergy and the Wagner & Brown defendants denmanded
arbitration of the dispute, Sid Richardson filed a second | awsuit,
seeking interpretation of the settlenent agreenent and enfor cenent
of the "stop-loss" provision. This second |awsuit was resol ved by
a second settlenent agreenent, effective June 1, 1988, which forns
the basis of the instant case. The settl enent agreenent contai ned
both a termnation provision, termnating all agreenents between
the parties, and a rel ease provision, releasing all clains between
the parties. The Wagner & Brown defendants contend that these

provi sions extinguished the indemity rights of Sid Richardson,



whereas Sid Richardson argues that its right to indemity survived
the settl enment agreenent.

Meanwhi l e, in 1985 the Internal Revenue Service ("IRS") had
initiated a prelimnary inquiry into the original transaction,
specifically concerning whether Sid Richardson was obligated to
w thhold taxes on the paynents nmade to Interenergy under the
contract and to remt those funds to the IRS. In 1986, the IRS
proposed an assessnent of $7.7 mllion against Sid Richardson,
offering to stay the proceedings while Sid Richardson sought
indemmity fromlnterenergy pursuant to the letter of indemity.

Al parties agree that Sid R chardson notified Wagner & Brown
Il of the investigation and offered to |let Wagner & Brown assune
responsibility for the defense; the parties vehenently disagree,
however, concerni ng whet her thi s comuni cati on constituted a demand
by Sid R chardson upon Wagner & Brown and an invocation of the
indemmity provision, or nerely a courtesy call. In any event,
Wagner & Brown refused to assune responsibility for the defense,
and apparently the matter was dropped when the I RS failed actively
to pursue the investigation against Sid R chardson, turning its
attention instead to |nterenergy.

Failing in its efforts to collect the delingquent taxes from
Interenergy, the IRS renewed its investigation of Sid Richardson
and in 1995 issued a statutory notice of deficiency against Sid

Ri chardson in the anount of $38, 651, 368.19.1 In the interim

This amount represented the $7.7 mllion principal
deficiency, penalties, and interest.
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however, Sid Richardson had entered into the settl enent agreenent
with Interenergy and the Wagner & Brown defendants, term nating al
prior agreenents and releasing all clains between the parties.
Predictably, the parties vehenently disagree as to whether this
settlenment extinguished Sid R chardson's indemity rights.
Consequently, all parties have denied responsibility for the IRS
assessment .

Sid Richardson initiated this lawsuit in Texas state court,
suing Interenergy and the Wagner & Brown defendants for breach of
contract and seeking a declaratory judgnment enforcing the terns of
the indemity letter to guarantee Sid R chardson indemification
agai nst potential tax liability. The defendants renoved to federal
court, invoking diversity jurisdiction.

Al t hough conplete diversity existed only between Sid
Ri chardson, a Texas corporation, and I nterenergy, a Cayman | sl ands
corporation, the defendants argued that the Wagner & Brown
def endant s had been fraudulently joined. The district court agreed
and di sm ssed all cl ai ns agai nst the Wagner & Brown defendants with
prejudice, exercisingits diversity jurisdiction over the remaining
parties. The district court severed all clains agai nst the Wagner
& Brown defendants, entering final judgnent for the defendants
pursuant to FED. R QVv.P. 54(b), and Sid R chardson appeal ed.

While that appeal, No. 95-11149, was pending, the |awsuit
against Interenergy proceeded in the district court, which, on
January 5, 1996, entered summary judgnent for Interenergy on all

cl ai ns. Sid Richardson appealed, in No. 96-10076, and the two



cases were consolidated for appeal.
1.

W review a denial of remand to state court de novo. Burden
v. Ceneral Dynamics Corp., 60 F.3d 213, 216 (5th G r.1995). A
party invoking the renoval jurisdiction of the federal courts bears
a heavy burden. |d. at 217; see also Carriere v. Sears, Roebuck
& Co., 893 F.2d 98, 100 (5th Gr.), cert. denied, 498 U S. 817, 111
S.C. 60, 112 L. Ed.2d 35 (1990) (observing that the renoving party
bears the burden of proving fraudulent |joinder). In order
successfully to prove that non-diverse defendants have been
fraudulently joined in order to defeat diversity, the renoving
party nust denonstrate "that there is absolutely no possibility
that the plaintiff will be able to establish a cause of action
against the in-state defendant in state court."?

In reviewwng a claim of fraudulent joinder, the district
court nust evaluate all factual allegations and anbiguities in the
controlling state law in favor of the plaintiff. Burden, 60 F.3d
at 216; B, Inc., 663 F.2d at 549. If there is any possibility
that the plaintiff has stated a cause of action against any
non-di ver se def endant, the federal court nust concl ude t hat j oi nder

is proper, thereby defeating conplete diversity, and the case nust

2Caval lini v. State Farm Mut. Auto Ins. Co., 44 F.3d 256, 259
(5th Cr.1995); accord East Texas Mack Sales, Inc. v. Northwest
Acceptance Corp., 819 F.2d 116, 119 (5th Cir.1987); B, Inc. v.
MIler Brewing Co., 663 F.2d 545, 549 (5th Gr. Unit A Dec. 1981).
Fraudul ent joinder also nmay be established by denonstrating that
there has been "outright fraud in the plaintiff's recitation of
jurisdictional facts." Burden, 60 F.3d at 217. This rule is not
rel evant, however, to the present case.
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be remanded. Burden, 60 F.3d at 216; B, Inc., 663 F.2d at 550.

We have consistently held that clains of fraudul ent joinder
shoul d be resolved by a summary judgnent-1i ke procedure whenever
possi ble. Although the district court may "pierce the pleadings”
to exam ne affidavits and other evidentiary material, it should not
conduct a full evidentiary hearing on questions of fact, but rather
shoul d make a summary determ nati on by resolving all disputed facts
in favor of the plaintiff. Burden, 60 F.3d at 217; Cavallini, 44
F.3d at 263; see also B, Inc., 663 F.2d at 551 (holding that the
prelimnary question of subject matter jurisdiction should be
resolved by a sunmary determ nation). Insofar as Sid Ri chardson
objects to the sunmmary judgnent-like procedure enployed by the
district court, therefore, the objection is neritless. See
Carriere, 893 F.2d at 100.

Qur evaluation of fraudulent joinder <clains does not
anticipate a judgnent on the nerits, but nerely considers whet her
there is any possibility that the plaintiff mght prevail. "W do
not determ ne whether the plaintiff will actually or even probably
prevail on the nerits of the claim but | ook only for a possibility
that the plaintiff mght do so." Burden, 60 F.3d at 216. M ndful
of our obligation to exercise diversity jurisdiction only in cases
of conplete diversity, we will not authorize renoval on the basis
of fraudulent joinder unless there is no possibility that the
plaintiff could state a cause of action against the non-diverse
def endant s. See B, Inc., 663 F.2d at 549. The Wagner & Brown

def endants have failed to satisfy this strict burden of proof.



L1,

Inits original petition filedin state court, Sid Ri chardson
stated a single cause of action for breach of contract against
I nterenergy and the Wagner & Brown defendants.® Sid Richardson
requested a declaration that Interenergy is obligated to i ndemify
it for any tax liability and expenses it has incurred or will incur
inrelation to the statutory notice of deficiency and requested a
corollary declaration that the Wagner & Brown defendants are
jointly and severally liable wth |Interenergy because they
di sregarded the corporate formand i nduced Sid R chardson to enter
into the transaction by use of a fraudulent indemity agreenent.
Finally, Sid R chardson sought damages for the defendants' failure
to fulfill their obligations under the indemity agreenent.

The Wagner & Brown defendants argue that they cannot be held
jointly and severally liable for this alleged breach of contract,
however, because they were not parties to the contract. |[ndeed,
t he Wagner & Brown defendants signed neither the final agreenent to
convey processing rights fromlnterenergy to Sid R chardson nor the
indemity letter that fornms the basis of this awsuit. Hence, the

Wagner & Brown defendants argue that it is legally inpossible for

SAl t hough the petition fornmally stated two i ndependent causes
of action for breach of contract and declaratory judgnent, the
|atter ground is nerely a theory of recovery for the fornmer. The
Texas Uni formDecl arat ory Judgnents Act, Tex. Qv. PRAC. & REM CODE ANN.
§ 37.001 et seq. (Vernon 1986), is nerely a procedural device; it
does not create any substantive rights or causes of action. Exxon
Corp. v. Burglin, 4 F.3d 1294, 1302 (5th Cr.1993). Consequently,
we construe the request for declaratory judgnent as a theory of
recovery predicated upon the cause of action for breach of
contract.



Sid Richardson to recover danmages fromthem

As a general rule, the Wagner & Brown defendants' failure to
sign the contract would imunize themfromliability, justifying
the district court's conclusion that these defendants were
fraudulently joined nerely to defeat conplete diversity. Sid
Ri chardson, however, pleaded facts that, when taken as true for
pur poses of fraudul ent joinder analysis, would warrant "piercing
the corporate veil" to inpose liability upon the Wagner & Brown
def endant s. Under such circunstances, we cannot concl ude that
j oi nder was fraudul ent.

As a general rule, shareholders are not liable for the debts
of a corporation under Texas |aw. Nonethel ess, Texas courts wl|
"pierce the corporate veil" to prevent fraud or to achi eve equity.
In particular, courts wll disregard the corporate fiction when
i ndividuals exploit the corporate formas a shamto perpetrate a
fraud.* To warrant such equitable relief, a plaintiff nust prove
that the defendant caused the corporation to be used for the
pur pose of perpetrating a fraud on the plaintiff, primarily for the
personal benefit of the defendant. TEX. Bus. CorP. ACT ANN.  art.
2.21A(2) (Vernon Supp. 1996).

Sid Richardson pleaded facts that would warrant |udgnment

agai nst the Wagner & Brown defendants on a theory of corporate

‘Castl eberry v. Branscum 721 S.W2d 270, 272 (Tex.1987),
superseded on other grounds by Tex. Bus. Corp. ACT ANN. art 2.21A(3)
(Vernon Supp. 1996); see also Fidelity & Deposit Co. v. Commerci al
Casualty Consultants, Inc., 976 F.2d 272, 274-75 (5th G r.1992)
(summari zi ng the doctrine of corporate disregard under Texas | aw);
Si s V. Western Wast e | ndus. , 918 S.W2ad 682, 684
(Tex. App. —Beaunont 1996, n.w. h.) (sane).
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disregard. Sid R chardson alleged, inter alia, that the Wagner &
Brown defendants are the real parties ininterest inthis [awsuit,
exercising control over Interenergy and causing Interenergy to be
used for the purpose of perpetrating a fraud on Sid Ri chardson for
the direct personal benefit of the defendants. Mor eover, Sid
Ri chardson adduced specific facts in support of its notion to
remand that support the theory of corporate disregard.

Vi ewi ng t he pl eadi ngs and evidence in the |ight nost favorable
to the plaintiff, we cannot conclude that there is "absolutely no
possibility" that Sid Richardson could successfully pierce the
corporate veil toinpose liability on the Wagner & Brown def endants
under Texas |law. See Cavallini, 44 F.3d at 259; accord East Texas
Mack Sales, Inc., 819 F.2d at 119; B, Inc., 663 F.2d at 549.
Therefore, the nere fact that the Wagner & Brown defendants were
not formal parties to the indemity agreenent does not denonstrate,
as a matter of law, that joinder was fraudul ent.

| V.

Havi ng concluded that Sid Richardson successfully stated a
claimfor breach of contract and corporate disregard, we turn to
the affirmati ve defenses raised by the Wagner & Brown def endants.
Should the defendants prevail on any of these defenses, it
necessarily follows that joinder was fraudul ent, and the district
court properly exercised its renpval jurisdiction. On the other
hand, if there is any possibility that Sid R chardson m ght survive
the affirmati ve def enses, we nust vacate for remand to state court.

The Wagner & Brown defendants argue that the i ndemity rights

10



granted to Sid R chardson in the original transaction were either
termnated or released by the terns of the settlenent agreenent.
To prevail on these affirmative defenses as a matter of |aw, the
Wagner & Brown defendants nust prove that the |anguage of the
settl enment agreenent is unanbi guous. The determ nation of whet her
a settlenment agreenent is anmbiguous is a question of |law that we
review de novo. See Shelton v. Exxon Corp., 921 F.2d 595, 602-03
(5th Gir.1991).

In addition, the Wagner & Brown defendants argue that the
indemmity claimis res judicata, because Sid Ri chardson coul d have
litigated the indemmity questionin previous |itigation between the
parties. W reviewde novo the assertion that a given claimis res
judicata. Production Supply Co., Inc. v. Fry Steel, Inc., 74 F. 3d
76, 78 (5th Cir.1996).

A

The Wagner & Brown defendants argue that the prom se of tax
i ndemmity provided to Sid Richardson in the 1980 indemity letter
was term nated by the settlenent agreenent executed in 1988 anpng
Sid Richardson, Interenergy, and the Wagner & Brown defendants.?®
The settlenent agreenent purported to termnate, inter alia, al
agreenents anong the parties relating to the processing of gas or

any related matters.® Sid Richardson does not dispute that the

SA fourth party to the settlenment agreenent, Canyon Pipe Line
Corporation, is not a party to this litigation and hence is not
relevant to our anal ysis.

A subl ease agreenent specifically excepted from the
settl enent agreenent is not at issue.
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indemmity letter is a "related matter" within the terns of the
settl enment agreenent and acknow edges that the i ndemity | etter was
termnated by the settlenent.

Sid Richardson justifiesits claimfor tax i ndemity, however,
by di sti ngui shing between t he prospective term nati on of agreenents
and the retroactive release of rights. Whereas the settl enent
agreenent prospectively term nated agreenents between the parties,
Sid R chardson argues, the settlenent did not retroactively rel ease
rights to indemity that had vested previously in Sid R chardson
The right toindemity, Sid R chardson suggests, vested i medi atel y
upon its paynent of funds to Interenergy in reliance on the
indemmity letter. Consequently, Sid Ri chardson concl udes that the
right to tax i ndemity, which had vested prior to 1988 in reliance
on the indemity letter, was not retroactively extingui shed by the
subsequent termnation of the indemity letter pursuant to the
settl enment agreenent.

In effect, Sid R chardson advocates a distinction between the
"term nation" of an agreenent, which operates prospectively only,
and the "rescission" of an agreenent, which operates retroactively
to restore the parties to the status quo ante. Because the 1988
settl enent agreenent "term nated" all agreenents anong the parties,
rather than "rescinding" the agreenents, Sid R chardson concl udes
that its vested indemity rights survived the settlenent.

Al t hough we express no opinion on this interpretation of the
settl enment agreenent, we acknow edge that the agreenent's terns are

anbi guous. Under Texas law, parties may nutually agree to
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"rescind" a contract, restoring the status quo ante.’ The parties
agreed to "term nate" the i ndemmity agreenent, not to "rescind" it,
however .

W are aware of no Texas authority that provides that the
"term nation" of agreenents automatically applies retroactively to
extingui sh vested rights; to the contrary, several authorities
suggest ot herw se. The Uniform Comercial Code, for exanple,

defines "termnation" as a prospective renedy only, which does not

extinguish vested rights. "On "termnation' all obligations which
are still executory on both sides are discharged but any right
based on prior breach or performance survives." Tex. Bus. & Cow Copbe

ANN. 8 2.106(c) (Tex.U.C.C.) (Vernon 1994).8 At a mninm
therefore, the | aw of Texas i s anbi guous concerning the retroactive
effect of a settlenent agreenent purporting to "termnate" all
prior agreenents between the parties.

The task of a court interpreting the terns of a contract is

to vindicate the intent of the parties.® 1In the present case,

‘'See Allen v. Allen, 751 S.W2d 567, 573 (Tex.App.—Houston
[14th Dist.] 1988, wit denied); see also Manges v. Guerra, 621
S.W2d 652, 658 (Tex.CGv.App.-Waco 1981) (noting the express
retroactive effect of rescission), revidinpart and aff'd in part,
673 S.W2d 180 (Tex.1984).

8See al so CorBIN ON CONTRACTS § 1266 at 66-67 (1962) (suggesting
t hat powers of term nation usually operate prospectively but do not
di scharge obligations that have al ready ari sen); RESTATEMENT ( SECOND)
oF CoNTRACTS 8 283 cnt. a (1981) (distinguishing "rescission"” from
“term nation").

°See Shelton, 921 F.2d at 603; see also 14 Tex.JuRrR 3d
Contracts 8 263 (1981) (stating that the court nust determ ne
whether the parties intended rescission to discharge all
liabilities previously incurred under the agreenent).
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however, neither the | anguage of the contract nor the | aw of Texas,
is sufficiently unanbi guous for us to hold, as a matter of |aw,
that any indemity rights that had vested in Sid R chardson prior
to the settlenment agreenent were retroactively extingui shed by the
term nation cl ause.

All parties agree that the agreenent is silent on the question
of whether pre-termnation contractual obligations survived the
termnation clause. Moreover, the |anguage of the settlenent
agreenent is inherently anbiguous, and that anbiguity is nerely
conpounded by Texas law. Therefore, m ndful of our obligation to
view the facts in the light nost favorable to the plaintiff and to
construe anbiguity in state law in favor of the plaintiff, we
cannot say that there is absolutely no possibility that Sid
Ri chardson m ght prevail in state court. Under such circunstances,
j oi nder is not fraudul ent.

The Wagner & Brown defendants note that Texas courts do not
draft newcontracts for parties who fail to provide for thensel ves.
Royal Indemity Co. v. Marshall, 388 S.W2d 176, 181 (Tex. 1965).
Nei t her do we. Therefore, we hold that the anbi guous term nation
provision in the 1988 settlenent agreenent does not establish
f raudul ent | oi nder.

B
Alternatively, appellees argue that the rel ease provision in
the 1988 settlenent agreenent fully released the Wagner & Brown
defendants fromall liability incurred prior to 1988 pursuant to

the indemmity letter. Insofar as the right to indemity vested in
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Sid Richardson prior tothe term nation of the indemity agreenent,
they conclude, such indemity rights were fully released and
di scharged by the rel ease provision of the settlenent agreenent.?°
Al t hough this affirmative defense ultimately may prove successful,
we cannot conclude, as a matter of law, that the rel ease provision
extingui shed Sid Richardson's right to recover tax indemity from
t he Wagner & Brown defendants.

Cat egorical rel eases are construed narrow y under Texas | aw. !
The rel ease provision at issue in the present case states that the
parties to the settlenent agreenent "rel ease, discharge, disclaim
and renounce any and all clains, controversies, demands, rights,
di sputes, and causes of action, of whatsoever kind and nature
whet her known or wunknown, contingent or absolute, which were
asserted or could have been asserted" by the respective parties.
Sid Richardson contends that its claimfor tax indemity did not
accrue until the RS issued a formal notice of deficiency in 1995,

and consequently the clai mcoul d not have been asserted at the tine

®Hence, appellees conclude that the settlenent agreenent
conprehensively extinguishes all potential Iliability to Sid
Ri chardson, arguing that if it vested prior to execution of the
settlenent agreenent, it was rel eased, whereas if the right vested
after the settlenent agreenent, it was extinguished by the
termnation of the indemity agreenent. W acknow edge that this
interpretation is a reasonable construction of the settlenent
agreenent and may ultimately prevail in state court. For reasons
that we will explain, however, it is not sufficiently inpregnable
to satisfy the heavy burden of proof required to establish
f raudul ent | oi nder.

“Anheuser-Busch Cos. v. Summit Cof fee Co., 858 S. W 2d 928, 933
(Tex App. —bBal l as 1993, wit denied), vacated on other grounds, ---
us. ----, 115 S .. 1309, 131 L. Ed. 2d 192 (1995), reinstated as
nodlfled No. 05-92-00389- CV 1996 W. 14061, at *4, --- SSW2d ----
(Tex. App. Bal l as Jan. 12, 1996, n.w. h.).
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the settlenent agreenent was executed in 1988. Thus, Sid
Ri chardson concludes that its claim for tax indemity was not
rel eased under the terns of the settlenent agreenent.

Under Texas law, a cause of action predicated on tax
liability does not accrue until the IRS issues a fornmal notice of
deficiency. See Bankruptcy Estate of Rochester v. Canpbell, 910
S.W2d 647, 651-52 (Tex.App.-Austin 1995, wit granted).??
Prelimnary notice of tax deficiency is not sufficient to trigger
accrual of a claim "Prior awareness of IRS activity, such as a
prelimnary notice of deficiency, inforns the taxpayer of sone
risk, but the risk is not sufficiently definite or concrete until
the IRS has issued its fornmal notice of deficiency." |d. at 651-
52. Therefore, because only a formal notice of deficiency creates
the requisite concrete and substantial risk of tax liability, a
cause of action founded upon a tax deficiency does not accrue under
Texas law until the IRS has issued a formal notice of deficiency.
| d.

Notwi t hstanding prelimnary inquiries as early as 1985, the
| RS did not issue a formal notice of deficiency to Sid R chardson
until 1995. Sid R chardson may credi bly argue, therefore, that its
claimfor indemity did not accrue until 1995 and coul d not have

been asserted under Texas |law at the tinme the settlenent agreenent

12See al so Ponder v. Brice & Mankoff, 889 S.W2d 637, 642-43
(Tex. App. —Houston [14th Dist.] 1994, wit denied) (holding that
claim accrued upon receipt of formal notices of adjustnent);
Hoover v. Gregory, 835 S.W2d 668, 672-74 (Tex.App.-—ballas 1992,
wit denied) (holding that claim accrued only upon receipt of
noti ce of deficiency).
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was executed. Because we conclude that the right to tax indemity
did not accrue under Texas law until 1995, we cannot hold, as a
matter of law, that the 1988 rel ease provision extinguished the
claim asserted by Sid Richardson against the Wgner & Brown
def endants. See Anheuser-Busch, 858 S.W2d at 933.%

Under these circunstances, we cannot conclude that there is
absolutely no possibility that Sid R chardson m ght prevail agai nst
t he Wagner & Brown defendants in state court, notw thstanding the
termnation and rel ease provisions of the settlenent agreenent.

See Cavallini, 44 F.3d at 259. View ng the facts and the state | aw

13The Wagner & Brown defendants argue that, regardl ess of when
the claimaccrued, Sid Richardson actually asserted its claimfor
tax indemity in 1986. Therefore, they conclude that the cl ai mwas
rel eased by the settlenent agreenment. After the IRS conducted a
prelimnary inquiry into the transacti on and proposed an assessnent
of $7.7 mllion against Sid Richardson, appellant notified the
Wagner & Brown defendants of the investigation. The parties
vehenent |y di sagree as to whether this conmunication constituted a
formal assertion of the indemity claimor nerely a courtesy call.

W need not resolve this disagreenent, however. For
purposes of fraudulent joinder analysis, we nust construe
di sputed facts in favor of the plaintiff, so we assune,
arguendo, that Sid Richardson did not make demand upon the
Wagner & Brown defendants in 1986, invoking the terns of the
indemmity letter. Therefore, we cannot conclude that the
settlenent agreenent released a claimfor tax indemity that
Sid Richardson had previously assert ed.

Mor eover, because prelim nary comruni cations wwth the I RS
are insufficient to provide "sufficiently definite or
concrete" notice of potential tax liability to trigger accrual
of the claim these informal conmmunications anong the IRS, Sid
Ri char dson, and the Wagner & Brown defendants were
insufficient to trigger accrual of the tax indemity claimin
1986. See Canpbell, 910 S.W2d at 651-52. For purposes of
fraudul ent joinder analysis, therefore, we nust assune that
the tax indemity claimdid not accrue until 1995, when the
| RS i ssued a statutory notice of deficiency to Sid R chardson.
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inthe light nost favorable to Sid Richardson, as we are obliged to
do for purposes of fraudul ent joinder anal ysis, we acknow edge t hat
the right to tax indemity may have vested in Sid Ri chardson prior
to the termnation of the indemity agreenent, and that the cause
of action for tax indemity may not have accrued until after
execution of the release in the settlenent agreenent.* Therefore,
we hold that the settlenent agreenent does not satisfy the heavy
burden of proof required to establish fraudul ent joinder.
C.

Finally, the Wagner & Brown defendants argue that the instant
claimfor tax indemity raised by Sid Ri chardson is res judicata.
Al t hough this affirmative defense ultimately nmay prove successful,
our conclusion that the tax indemity claimdid not accrue until
1995 precludes us fromholding, as a matter of |aw, that the cause
of action is barred by res judicata.

We determ ne the preclusive effect of a state court judgnent

according to state law. Patinv. Allied Signal, Inc., 77 F.3d 782,

" Hence, Sid Ri chardson avoids the no-win situation created by
the conplenentary construction of the termnation and release
provi si ons advocated by appel |l ees. Because the right to i ndemity
vested in Sid R chardson prior to execution of the settlenent
agreenent, the termnation provision did not retroactively
termnate the vested right. Because the claimfor tax indemity
arising fromthat right did not accrue until 1995, however, when
the IRS issued its notice of deficiency, the release provision did
not extingui sh the cause of action.

Under this theory, because the right to tax indemity
vested prior to termnation yet accrued after release, the
cause of action for tax indemity survives the settlenent
agreenent . W do not suggest that this interpretation is
necessarily correct and conclusive, but only that it is a
reasonable interpretation of the settlenent agreenent that
precludes a finding of fraudul ent joinder.
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789 (5th Gr.1996). Texas follows the transactional approach to
res judicata. Cetty Gl Co. v. Ins. Co. of NN Am, 845 S. W 2d 794,
798 (Tex.1992). Under this doctrine, a subsequent suit is barred
if it arises out of the sane subject matter as a previous suit, and
the matter could have been litigated in the prior suit. | d.
Because the prior litigation between these parties concerned the
transaction at issue in the present case—the conveyance of gas
processing rights—+the Wagner & Brown defendants contend that the
instant claim for tax indemity is necessarily barred by res
judicata. W disagree.

In order to establish that the instant claimis res judicata,
t he Wagner & Brown defendants nmust denonstrate that Sid R chardson
could have litigated its claimfor tax indemity in the prior suit.
As we have previously noted, however, the claimfor tax indemity
did not accrue under Texas law until 1995, when the IRS issued a
statutory notice of deficiency.

It is axiomatic that a claimthat has not yet accrued is not
ri pe for adjudication, and hence it is not a claimthat "coul d have
been litigated" in a previous lawsuit. Under such circunstances,
we cannot conclude that the instant claimfor tax indemity "coul d
have been litigated" by Sid Ri chardson before the cause of action
accrued in 1995, and thus we decline to hold that the instant claim
is barred by res judicata.

D.
Al t hough we express no opinion as to whether Sid Richardson

ultimately will prevail on the nerits, we nust conclude that the
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Wagner & Brown defendants are not entitled to judgnent as a nmatter
of law on their affirmative defenses. Because we cannot concl ude
that there is "absolutely no possibility" that Sid Ri chardson m ght
prevail against the Wagner & Brown defendants, joinder was not
fraudulent. See Cavallini, 44 F.3d at 259.%
V.

In summary, the judgnent dism ssing all clains agai nst Wagner
& Brown |1, Cyril Wagner, Jr., and Jack E. Brown in No. 95-11149,
on the grounds that they were fraudulently joined in this |lawsuit,
is REVERSED. The sunmmary judgnent in favor of [Interenergy
Resources, Ltd., in No. 96-10076 is VACATED for |ack of subject
matter jurisdiction. This cause is REMANDED to the district court
with instructions to remand to state court, wunless it should
ot herwi se appear that the district court may exercise subject

matter jurisdiction.

%Qur disposition of this case makes it unnecessary for us to
consi der the second issue raised by Sid R chardson on this appeal,
i.e., whether the district court erred by denying the plaintiff
| eave to anend the conpl aint.
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