UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 95-11111

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

MATHI S PERRY PERKINS, 111, and
M CHAEL GEORGE SM TH,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas

January 30, 1997

Before JOLLY, JONES and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

A jury convicted appellants, Mthis Perry Perkins, 111
(“Perkins”), and Mchael George Smth (“Smth”), of conspiring to
commt interstate theft. The district court sentenced Perkins to
41 nont hs’ inprisonnent, Smth to 60 nonths’ inprisonnment and both
defendants to three years’ supervised release and a paynent of

$30,964.30 in restitution. W affirm
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JURY SELECTI ON

Perkins and Smth argue that the prosecutor failed to
articulate a clear and reasonably specific explanation for
excl udi ng an African-Anerican venire person fromthe jury and that
the prosecutor’s explanation for the strike was not race-neutral.

A prosecutor violates the Equal Protection C ause when
potential jurors are chall enged solely on the basis of their race.
Bat son v. Kentucky, 476 U S. 79, 89 (1986); see United States v.
Cl enmons, 941 F.2d 321, 323 (5th Cr. 1991). The process for
exam ni ng an objection to perenptory chall enges under Batson is as
fol |l ows:

(1) a defendant nust nmake a prinma facie showi ng that the

prosecut or has exerci sed his perenptory chall enges on the

basis of race, (2) the burden then shifts to the

prosecutor to articulate a race-neutral reason for

excusing the juror in question, and (3) the trial court

must determ ne whether the defendant has carried his

burden of proving purposeful discrimnation.
Cl enons, 941 F.2d at 324. When the record contains an expl anati on
for the Governnent’s perenptory challenges, this court will review
“only the propriety of the ultimate finding of discrimnation vel
non.” United States v. Forbes, 816 F.2d 1006, 1010 (5th Gr.
1987). Jury selection is subjective, and a Batson determ nation
turns largely on the court’s evaluation of the credibility of
counsel s explanation. United States v. Wallace, 32 F.3d 921, 925
(5th Gr. 1994). The district court’s decision on the ultinmate

question of discrimnatory intent is a finding of fact which is



accorded great deference. United States v. Fike, 82 F.3d 1315

1319 (5th Gr.), cert. denied, 117 S. C. 242 (1996). “Unless a
discrimnatory intent is inherent in the prosecutor’s expl anati on,
the reason offered will be deened race-neutral.” Purkett v. El em
115 S, &. 1769, 1775 (1995) (quotations and internal citation
omtted); United States v. Krout, 66 F.3d 1420, 1429 (5th Cr.
1995), cert. denied, 116 S. C. 963 (1996).

At trial, the defense challenged the prosecution’s use of a
perenptory challenge which excluded an African-Anerican venire
person, referred to as Juror 7, pursuant to Batson. Follow ng the
def ense’ s Bat son chal | enge, the court asked the prosecutor to state
her reason for striking the juror. The prosecutor responded in
pertinent part:

Nunmber 7, the question was asked about whether the

def endant -- whether when individuals wal ked into the

courtroomthey knew right away who t he def endant was and

who the attorneys were and he started shaking his head

and kind of had a disgusted | ook on his face. And from

that | got the inpression that he m ght be sonebody who

woul d have sone ill feeling about the fact that there

coul d have been sone sort of a -- a -- sonethlng agai nst

t he defendants because of their race.

Counsel for Perkins responded that the proffered explanation failed

toarticulate a sufficient reason and that it “indicated that there

! Counsel for Perkins asked during voir dire, “Wth respect
to the presunption of innocence, when y all walked in this room
here did you | ook around the courtroomand be able to figure in
your mnd who the defendants were and who the | awers were and
who the prosecutors were pretty quickly? D d you do that?”
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was sone kind of racial connotation on her analysis.” The
district court ruled:

On Nunber 7, | find that the governnent did not base its

decision on the race of the juror. |t based its decision

on the juror’s apparent concern about the fairness of the

prosecuti on.

As | understand it, this is the kind of thing that
woul d have caused the governnent concern regardl ess of

the race of the juror. It is the juror’s reactionto the

question. And | find that the governnent did not base

its decision in whole or in part on the juror’s race and

therefore | overrule the Batson chall enge.
No further objection was nmade by the defense.

Perkins argues that the “sone sort of sonmething” referred to
by the prosecutor is “fatally vague” and “facially anbiguous”.
Taken as a whole, Perkins interprets the prosecutor’s proffered
reason as the prosecutor’s subjective opinion that the juror’s
“outward expression indicated racial synpathy because the venire
menber and the defendants were both black.” Perkins thus argues
that the prosecutor believed that the juror would unfairly
synpat hi ze with the defendants because they were of the sane race.
Accordingly, the appellants argue that the prosecution acted on
account of the venire nenber’s race.

The Governnent argues that the prosecutor struck the venire
menber because she believed that Juror No. 7 displayed concern that
the prosecution had sonething against the defendants because of
race. The Governnment relies on this court’s recent decision in

Fi ke, 82 F.3d at 1315. In Fike, defense counsel asked during voir

dire if the venire menbers would "have a concern” if an all white



jury was selected in this case. Id. at 1319. An African-Anerican
venireman, WIIlians, answered, "Yes, based on the practice of the
U S Justice System" |Id. Although no followup questions were
asked, the prosecutor struck him 1d. Follow ng a Batson notion,
the prosecutor explained that WIllianms had been struck because he
“expressed concerns about past practices of the governnent -- of
the U.S. Judicial Systeni and | acked faith in the judicial system
| d. This court stated that “Batson does not forbid striking a
juror who hol ds a particul ar opinion about the U.S. justice system
Rather, it forbids striking jurors based on their race.” |Id. at
1320.

Arguing that the prosecutor relied upon a race-based
assunption rather than a race-neutral assunption, appellants
attenpt to distinguish Fike because Juror No. 7, unlike WIIians,
did not express concern about the judicial system Appel I ant s
argue that the instant case is nore analogous to the N nth
Circuit’s decision in United States v. Bishop, 959 F.2d 820 (9th
Cr. 1992), in which the Ninth Crcuit held that the prosecutor's
articul ated reason for striking an African-Anerican venire nenber
was i nadequate under Batson. The prosecutor explained that he
struck the individual because she was poor and lived in a poor
violent area of Los Angeles where residents are anesthetized to
vi ol ence and probably believe police "pick on" African-Anerican

peopl e. ld. at 822. The defendant established that the



correlation between residence in that area of town and being
African- Aneri can was very high and that the prosecutor's reason was
a surrogate for racial bias. 1d. at 823. The Ninth Crcuit held
that the reason was not race-neutral because it was a generic
reason and a group-based presunption that a poor African-Anerican
person could not fairly try an African-Aneri can defendant. 1d. at
824- 27.

The instant case is not factually identical to Bi shop or Fike.
Unli ke Fike, the juror did not orally express his concerns, but
unl i ke Bishop, the prosecutor pointed to the juror’s personal
conduct which the prosecutor interpreted to nean that the juror was
skeptical of the judicial system Appellants have not shown that
distrust of the judicial systemis a surrogate for racial bias. As
the Governnent notes, the appellants’ interpretation of the
prosecutor’s explanation is not what the district court understood
her to nean. The district court understood her to express concern
about Juror No. 7's belief in the prosecution’s fairness to the
defendants. The district court did not find the explanation vague
or unclear. A juror’s trust in the fairness of the systemis not
i nherently based upon race. As in Fike, the juror’s action
“renoves t he specter of generic reason or group based presunption.”
Fi ke, 82 F.3d at 1320. The prosecutor articul ated specific conduct

whi ch conveyed such an attitude. Under the "great deference"



standard of review, we affirmthe district court's assessnent of
the prosecutor’s articul ated reason.
ENHANCEMENT FOR ROLE | N THE OFFENSE

Perkins argues that the district court failed to nake specific
findings when it “enhanced” Perkins’ sentence by two | evels for his
role in the offense. Perkins argues that his conduct, managi ng
assets of the organization, did not “warrant an upward departure”
under application note 2 of U S.S.G § 3B1.1. Perkins argues that
the CGovernnent failed to prove that he “exercised nmanagenent
responsibility” over the assets as required under note 2.

Section 3B1.1(c) provides for a two-level increase in the
offense level "[i]f the defendant was an organizer, |eader,
manager, or supervisor in any crimnal activity" that involved
fewer than five participants and was not otherw se extensive.

An application note to 8§ 3B1.1 provides that

[t]o qualify for an adjustnent under this section, the

def endant must have been t he organizer, | eader, nmanager,

or supervisor of one or nore other participants. An

upward departure may be warranted, however, in the case

of a defendant who did not organize, |ead, nanage, or

supervi se another participant, but who nonetheless

exerci sed managenent responsibility over the property,
assets, or activities of a crimnal organization.

§ 3B1.1, comment. (n.2) (enphasis added).

The CGovernnent objected to Perkins’ presentence report (PSR)
because Perkins had not received “an adjustnent” for his role in
the offense. The Governnent argued that Perkins controlled the

assets of the conspiracy in that he received the paynents for the



st ol en goods and either cashed the checks or deposited the funds in
one of his own accounts. The Governnent further argued that
Perkins “exercised nmanagenent responsibility by negotiating the
transactions that led to the sale of the stolen goods to Wade
| nvest nents.” The Governnent concluded that an “upward departure”
was warrant ed.

The probation of fi cer responded that the Governnent’s ar gunent
“for a role adjustnent” was based on the rationale for an upward
departure. When asked to clarify its position, the Governnent
advi sed the probation officer that Perkins involvenent in the
of fense warranted a role adjustnent pursuant to § 3Bl.1(c). The
probation officer reconputed the guidelines by increasing Perkins’
of fense |l evel by two | evels under § 3B1.1(c) based on his role in
the offense as cited by the Governnent. The district court adopted
the factual findings and guidelines application in the PSR

Perkins did not object to the enhancenent and, thus, presents
this challenge for the first time on appeal. Parties are required
to challenge errors in the district court. Wen a defendant in a
crimnal case has forfeited an error by failing to object, this
court may renedy the error only in the nobst exceptional case
United States v. Calverley, 37 F.3d 160, 162 (5th Cr. 1994) (en
banc), cert. denied, 115 S. C. 1266 (1995).

Under FED. R CRIM P. 52(b), this court may correct forfeited

errors only when the appellant shows: (1) there is an error, (2)



that is clear or obvious, and (3) that affects his substantial
rights. I1d., 37 F.3d at 162-64. |If these factors are established,
the decision to correct the forfeited error is within the sound
di scretion of the court, and the court wll not exercise that
discretion wunless the error seriously affects the fairness,
integrity, or public reputation of judicial proceedings. United
States v. A ano, 507 U S. 725, 735-36 (1993).

A two-1evel upward adjustnent under 8 3Bl.1(c) is proper only
if Perkins was “the organizer or |eader of at |east one other
participant in the crime and [if] he assert[ed] control or
i nfl uence over at least that one participant.” See United States
v. Jobe, 101 F. 3d 1046, 1065 (5th Gr. 1996). An upward departure,
however, may be warranted if the defendant exercised managenent
responsibility over the property, assets, or activities of a
crimnal organization.” § 3Bl.1(c), comment. (n.?2).

Per ki ns di d not exercise such control over anot her person, but
the facts show that he managed the accounts. Consequently, the
district court erred in enhancing Perkins’ sentence under 8§
3B1.1(c), but it could have validly departed upward based upon his
managenent of the organi zation’s assets.

Regardl ess, thereis “little functional difference” between an
enhancenent and an upward departure. United States v. Knight, 76
F.3d 86, 88 (5th Cr. 1996). The difference derives from“notice

considerations.” 1d. Per ki ns had notice that the increase woul d



be considered. Therefore, we conclude that he has not shown an
error that inplicates the integrity of the judicial process.
CONCLUSI ON
Based on the foregoing, we AFFIRM Perkins’ and Smth's
convi ctions and sentences.

AFFI RVED.

10



