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Before JONES, DUHE and EMLIO M GARZA, Circuit Judges.

DUHE, Circuit Judge:

Edith Schweitzer sued Appellants Advanced Tel emarketing
Corporation ("ATC') and NRP, Inc. ("NRP") under the Age
Discrimnation in Enploynent Act ("ADEA"). The district court
entered judgnent on a jury verdict in Ms. Schweitzer's favor and
deni ed the defendants' notions for judgnent as a nmatter of |aw or,
inthe alternative, for a newtrial. ATC and NRP appeal, all eging
Ms. Schweitzer produced insufficient evidence to show either age
discrimnation or that ATC and NRP constitute a single enployer
and that the district court nade evidentiary errors and i ncorrectly
charged the jury. W hold the district court erroneously
instructed the jury, and reverse the judgnent and remand for a new
trial.

| . Background
ATC, a subsidiary of NRP, provides clients with tel emarketing

services of two types. Qutbound service is sales oriented, with



enpl oyees nmaking calls to solicit orders. |Inbound service focuses
on enployees answering calls to take orders or provide custoner
service. Cients contract with ATCto provide the desired service.
ATC s need for enployees is contingent on clients' denmand for
tel emarketing, and may fluctuate greatly.

ATC has no witten, uniform policy for workforce reduction,
allowing its different departnents to independently decide howto
carry out reductions in force. The outbound departnent uses
performance evaluations of enployees' work to choose whom to
retain, while the i nbound departnent relies on enpl oyee seniority.
Appel | ee Euni ce Schweitzer began working at ATC in 1985 as a sal es
representative, and eventually reached the rank of senior
supervisor. In the sumer of 1992, the departnent she worked in
was reduced, and Ms. Schweitzer was transferred to t he GTE Cust oner
Service Departnent as a supervisor.

The GTE Departnent was an i nbound departnent responsible for
taking orders for GTE services and responding to GIE custoners who
called in with problens. 1n August and Septenber of 1992, the GIE
Cust omer Servi ce Departnent chose to reduce its work force because
of a significant reduction in call volune. To effectuate the |ay
off, the departnent retained those enployees wth greater
seniority, and laid off enployees with less. M. Schweitzer was
one of those enployees laid off in Septenber 1992. She sued NRP
and ATC al l eging age discrimnation under 29 U S.C. §8 621 et seq.

NRP nmoved for summary judgnent, arguing it could not as a

matter of |aw be considered a single entity with ATC, and thus an



enpl oyer of Ms. Schweitzer. The district court denied both this
motion and a subsequent notion for summary judgnent by al
def endants that Ms. Schweitzer could not prevail on a claimof age
di scrim nation.

At trial, the court instructed the jury on determ ning when
two separate entities mght be considered a single enployer. The
def endants objected to portions of the charge. The jury returned
a verdict in favor of Ms. Schweitzer, finding that ATC viol ated t he
ADEA by di scrimnating against Ms. Schweitzer because of her age,
that ATC did so knowi ngly and reckl essly, and that ATC and NRP were
a single enployer of Ms. Schweitzer.

Evi dence reveal ed that: the three nenbers of the ATC Board of
Directors all sat on the NRP board, NRP had a 99.5% share of ATC
stock, NRP guaranteed ATC s line of credit, and ATC had a negative
net worth until it achieved a positive cash balance in 1994.
Testi nony al so showed, however, that NRP provi ded no human resource
functions or policy direction to ATC and had no operational
i nvol venent with ATC. ATC enpl oyees were solely responsible for
decisions regarding the hiring, firing or reduction in force of
personnel at ATC. |Indeed, the vice president of ATCtestified NRP
was unlikely to know when ATC was forced to reduce staff, and was
never involved in making such decisions involving personnel.

[1. Jury Instruction

ATC and NRP assert the district court erred ininstructing the

jury on the circunstances in which NRP and ATC coul d be found to be

a "single enployer,"” so that NRP woul d be liable with ATC for ATC s



decision to lay off Ms. Schweitzer.
A. Standard of Review
We enploy the standard of review discussed in F.D.I.C v.
Mjalis, 15 F.3d 1314 (5th Gir.1994):
First, the challenger nust denonstrate that the charge as a
whol e creates "substantial and ineradi cabl e doubt whether the
jury has been properly guided inits deliberations.” Second,
even if the jury instructions were erroneous, we wll not
reverse if we determ ne, based upon the entire record, that
t he chal l enged i nstruction coul d not have affected t he out cone
of the case.
ld. at 1318, citing Bender v. Brumley, 1 F.3d 271, 276 (5th
Cir.1993) (citations omtted). If the party conplaining of an
incorrect jury instruction on appeal proposed another instruction
to the district court, their proposed instruction nust have
correctly stated the law. Money v. Aranto Services Co., 54 F.3d
1207, 1216 (5th G r.1995). In short, the critical 1issues are
whether it was correct to instruct the jury with the objected to
instructions and, if incorrect, was the error harnl ess? Bender, 1
F.3d at 277.
B. The "Single Enpl oyer" Test
Incivil rights actions, "superficially distinct entities may
be exposed to liability upon a finding they represent a single,
integrated enterprise: a single enployer."” Trevino v. Cel anese
Corp., 701 F.2d 397, 404 (5th Cr.1983). Trevino set out a four
part fornula to determi ne when a parent corporation should be
consi dered the enployer of a subsidiary's enployee. The fornula

focuses on actual control of enployees by the parent conpany. The

Trevino test has been used repeatedly in both this circuit and



others to ascertain when distinct entities may be considered
integrated as a single enployer. Garcia v. Ef Atochem North
Anmerica, 28 F.3d 446, 450 (5th G r.1994); Chaiffetz v. Robertson
Research Hol ding, Ltd., 798 F.2d 731, 735 (5th G r.1986).

Trevino 's four part test considers (1) interrelation of
oper ati ons; (2) centralized control of Iabor relations; (3)
common managenent; and (4) common ownership or financial control
Trevino, 701 F.2d at 404. The second of these factors has
traditionally been nobst inportant, wth courts refining their
analysis to the single question, "Wat entity mde the final
decisions regarding enploynent matters related to the person
claimng discrimnation?" ld., quoting Qdriozola v. Superior
Cosnetic Distribs., Inc., 531 F.Supp. 1070, 1076 (D.P.R 1982);
Chai ffetz, 798 F.2d at 735.

O her Fifth Grcuit cases have utilized a "hybrid economc
realities/common |aw control test" to resolve when conpanies wll
be considered single enployers in ADEA suits. Barrow v. New
Oleans S.S. Ass'n, 10 F.3d 292, 296 (5th Cr.1994), Deal v. State
Farm County Mut. Ins. Co. of Texas, 5 F.3d 117, 118 (5th G r.1993).
The hybrid test was first used in the context of determning if a
wor ker enpl oyed as an i ndependent contractor should be consi dered
the enpl oyee of an entity for the purposes of Title VII. Mares v.
Marsh, 777 F.2d 1066 (5th Cr.1985). It was then extended to ADEA
cases in Fields v. Hallsville I ndependent School District, 906 F. 2d
1017 (5th Gir.1990).

Wil e the hybrid test has been used to resol ve singl e enpl oyer



di sputes in ADEA cases, Trevino was the original test used in this
circuit to determne if separate, related business entities could
toget her be considered the enployer of a civil rights plaintiff.
The hybrid test devel oped as a neans of determ ni ng when plaintiffs
could be considered enployees of business entities, not to
ascertainif different entities were sointegrated as to constitute
a single enployer of that plaintiff.

Trevino and the hybrid test are very simlar, since under the
hybrid test, "the right to control an enployee's conduct is the
nost inportant conponent...."! Deal, 5 F.3d at 118. However, we
hold that while the Trevino and hybrid tests are simlar, and w |
frequently yield the sane results, the tests should not be used
i nt er changeabl y. Rat her, the hybrid test should be used as an
initial inquiry to resolve, if need be, whether a plaintiff is an
enpl oyee of the defendant (or one of the defendants, in a nulti
def endant case) for the purposes of Title VII.2 |f the plaintiff

is found to be an enployee of one of the defendants under the

The Deal court gave the details of the hybrid test:

When exam ni ng the control conponent, we have focused on
whet her the alleged enployer has the right to hire and
fire the enployee, the right to supervise the enpl oyee,
and the right to set the enployee's work schedule. The
econom c realities conponent of out test has focused on
whet her the all eged enpl oyer paid the enpl oyee' s sal ary,
W t hhel d t axes, provided benefits, and set the terns and
condi ti ons of enpl oynent.

Deal, 5 F.3d at 119 (citations omtted).

2Such an inquiry woul d be necessary, for exanple, to determ ne
whet her an independent contractor has a sufficiently close
relationship to a defendant that the defendant should be liable to
the contractor for its conduct.



hybrid test, but questions remain whether a second (or additional)
defendant is sufficiently connected to the enpl oyer-defendant so as
to be considered a single enployer, a Trevino analysis should be
conducted. The Trevino analysis will establish if the second or
addi tional defendant is also an enployer of the plaintiff.

Since neither ATC nor NRP di sputed that Ms. Schweitzer was an
enpl oyee of ATC for the purposes of the ADEA, there was no need for
the district court to instruct on the hybrid test. |In this case,
the Trevino test was the proper analysis to determne if ATC and
NRP were a single enployer.

C. The District Court's Instruction
The district court defined "enployer" under the ADEA for the
jury, informng them what they needed to find for ATC and NRP to
represent a single enployer. Appellants ATC and NRP proposed an
instruction based on the Trevino test, requesting the court to
instruct the jury:
An enpl oyer i s one who directs work assi gnnents and determ nes
t he hours, neans and nmanner of performance of work. Separate
corporate entities may be treated as a single enployer when
they are interrelated in matters relating to enploynent or
share centralized control of l|labor relations. The critica
question is the follow ng: what entity nmade the final
deci sions regardi ng enploynent matters related to the person
claimng discrimnation?
The district court rejected this proposed charge and i nstead gave
the jury the followi ng instruction:
You are instructed that ATC was t he enpl oyer of the Plaintiff.
Plaintiff contends that ATC and NRP, Inc. shoul d be treated as
a single enployer. Under sone circunstances, separate
corporate entities may be treated as a single enployer. They
may be treated as a single enployer where disregard of the
corporate formis necessary to prevent fraud, illegality, or
injustice, or where recognition of the separate corporate

7



entity would defeat public policy. Anong the factors which
you may consider in determ ni ng whet her ATC and NRP shoul d be
treated as a single enployer of the Plaintiff are the
fol | ow ng:

1. The interrelation of operations;

2. Common officers and directors;

3. Centralized control of |abor relations;

4. Common ownership or financial control of the enpl oyer
and the corporation;

5. Financing of a subsidiary corporation by the parent
cor poration;

6. The subsi di ary corporation's i nadequat e
capitalization.

Your determ nation of whether the two corporations are a
singl e enployer should not be based upon any single factor.
For you to find that ATC and NRP were a single enployer, you
nmust determ ne that there was such dom nati on of the finances,
policies, and practices of ATC by NRP, that ATC had no
separate mnd, wll, or existence of its own and is but a
busi ness conduit of NRP. The nere ownership of substantially
all of the stock of ATC by NRP is not sufficient to establish
such liability.
D. Anal ysis
The district court erredin not following the Trevino test to
determ ne si ngl e enpl oyer status. The district court's instruction
did not focus on control of labor relations but instead on a
mul titude of other factors. None of the four Trevino factors
concentrates on common financing, capitalization, or officers.
Trevino instructs us to focus on the control a parent conpany
exerci ses over the enploynent decisions of its subsidiary.
As well, the district court's charge was far too broad. Since
it allowed the jury to pick and choose from various conponents of

different tests to nake its determ nation, the jury nmade a skewed



finding that NRP and ATC were a single enployer. Evi dence
irrelevant to single enployer status, such as stock control and
common financing, becane inportant. Evidence that was central to
finding a single enployer relationship, nanely involvenent in the
dai ly enpl oynent deci si ons of ATC, was di sregarded in favor of this
uni mportant information.

Since we agree wth Appellants' contention the jury
instruction was incorrect and reverse on those grounds, we do not
address the renmai ni ng argunents.

Judgnent is REVERSED, and the case is REMANDED for a new

trial.



