UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10755

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
EDWARD RUBEN SOTELO, ERNEST CASTRO QUI NTANA, HENRY ARGUI JO, GARY

ARTI AGA, LAWRENCE ANTHONY FLORES, and JOE ANCELO SOTELO, JR.,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Northern District of Texas

Cct ober 8, 1996

Bef ore REYNALDO G GARZA, DeMOSS and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

Def endant s- Appel | ants chal | enge their convictions and
sentences relating to a drug trafficking conspiracy. Finding no
reversible error, we affirm

| . BACKGROUND
a. Proceedings in the district court

Appel  ants were charged i n a twel ve-count i ndi ctnent invol ving

a marijuana and cocaine distribution conspiracy in the Fort Wrth,

Texas area that began in 1990 and continued through January 19,



1995. A jury returned guilty verdicts as to all six appellants on
t he conspiracy count (Count 1). Henry Arguijo, (“Arguijo”) who was
named only in the conspiracy count, received a 160 nonth prison
termfor his conviction on Court 1.

In addition to the conspiracy conviction, Edward Sotel o was
found guilty of <continuing crimnal enterprise (Count 2),
possession of cocaine with intent to distribute (Counts 6 & 10),
use of a communication facility to conmt a felony (Counts 7, 8 &
9), possession of marijuana with intent to distribute (Count 11)
and distribution of cocaine (count 12).! He was sentenced to life
in prison? and given a $50, 000 fi ne.

Joe Sotelo was found guilty of possession of cocaine wth
intent to distribute (Count 6) as well as the conspiracy
conviction. He was also sentenced to life in prison.

Ernest Qui ntana (“Quintana”) was found guilty of possession of
cocaine and marijuana wth intent to distribute (Counts 10 & 11) in
addition to the conspiracy count. He received 151 nonths in
prison.

Law ence Flores (“Flores”) was found guilty of distribution of

cocai ne (Count 12) and conspiracy. He was sentenced to 235 nonths

!Edward Sotel o was acquitted on two counts of distribution of
cocaine (Counts 3 & 4) and the district court granted the
Governnent’s notion to dism ss one count of possession of cocaine
wWth intent to distribute (count 5).

2Concurrent sentences, periods of supervised release and
mandatory special assessnents were also part of the sentences
inposed by the district court. However, because they add
unnecessary conplexity to the recitation of facts and are not
relevant to the issues before this Court, they are not referenced
her e.



in prison.

Gary Artiaga (“Artiaga”) was convicted for using a
communi cation facility to commt a felony (Count 9) and conspiracy.
The district court sentenced himto 270 nonths in prison and a
$25, 000 fi ne.

b. Facts

From1988 to 1992 Edward Sot el o wor ked for Arguijo, delivering
cocai ne purchases ordered fromArguijo. Beginning in early 1992,
purchasers begin ordering cocaine directly from Edward Sotel o.
Al t hough Edward Sotelo still did drug business with Arguijo, it
appears that they were peers or that Arguijo began working for
Edward Sotel o after 1992. Twel ve narcotics of fenders and nunmerous
| aw enforcenent officers testified at trial about the genera
operation of the Sotelo drug business and the follow ng specific
i ncidents.

Vi deo surveillance on a warehouse | eased by Artiaga reveal ed
little traffic, but included visits by Edward Sotelo, Arti aga,
Fl ores. A video tape was introduced at trial show ng Edward
Sotelo, Flores and Governnment wtness Troy WIllians at the
war ehouse. W I Il ians, who purchased 60-70 kil ograns fromthe Sotel o
organi zati on between 1991 and 1994, testified that he sonetines
pi cked up his cocaine fromthe warehouse. WIlIlians also testified
concerning drug deals with Artiaga, Flores and Joe Sotel o.

Appel l ants’ codefendant Eric Bryant pleaded guilty to drug
charges and testified at trial about his eight-year history as a

drug custonmer of the Sotelo drug organization. He normally



pur chased cocaine in kilogramquantities, cooked it into crack and
sold the crack. On June 2, 1994, police intercepted tel ephone
conversations fromEdward Sotel o’ s resi dence i n whi ch Edward Sot el o
set up a two-kilogram cocaine transaction. Joe Sotelo then
delivered approximately a kil ogram of cocaine to Eric Bryant in a
cereal box. Police, who had been wat ching the transaction, stopped
Bryant shortly after the transaction and recovered the box of
cocai ne.

Kevin Bl evins, another Governnment w tness, began purchasing
drugs fromEdward Sotel o and Quintana in 1993. At first he bought
| arge anmounts of marijuana and small anmounts of cocaine, but |ater
i ncreased his cocai ne purchases to kilogramquantities. |n August
1994, Blevins was arrested. During the arrest Edward Sotel o paged
hi mseveral tinmes. Blevins agreed to answer the page and set up a
drug buy from Edward Sot el o. An undercover policeman went wth
Blevins to the buy. Edward Sotel o, who was driving the car, and
Qui ntana, the passenger, were spooked by the undercover officer’s
presence and fled the scene. During the subsequent high-speed
chase, a bag containing ten pounds of marijuana and a kil ogram of
cocai ne was thrown fromthe car

On June 18, 1993, Juan Robl es, one of Sotelo’s suppliers, sold
five kilograms of cocaine to Joe Sotelo, received paynent but
delivered flour instead of cocaine. To make Robles return the
nmoney, Joe Sotel o, Edward Sotel o, Fl ores and anot her man, ki dnapped
Robl es’ s fourteen-year-old brother, Glberto Robles. Gl berto was

threatened and hit, but sustained no injury except and snmall bunp



on the head. The police got involved, but were hindered because
Glberto was too scared of the Sotelos to cooperate with the
police. He was eventually returned hone by the police.

Arthur Franklin, another Government w tness, was arrested for
a drug offense and had agreed to cooperate with the DEA before he
becane involved wth the Sotelo organization. He set up a 5-
kil ogram cocai ne deal with Edward Sotel o. When the cocai ne was
delivered, the police nonitored the transaction and Edward Sotel o
and Flores were arrested.

I'1. SUFFI Cl ENCY OF THE EVI DENCE
a. St andard of review

A conviction nust be allowed to stand if, after viewng the
evidence in the light nost favorable to the prosecution, the
reviewing court finds that a rational trier of fact could have
found the essential elenents of the crinme beyond a reasonable
doubt. Jackson v. Virginia, 443 U S. 307, 99 S. . 2781, 61 L.
Ed. 2d 570 (1979).

b. Edward Sot el o

Edward Sotel o chall enges the sufficiency of the evidence to
support his convictions on Count 2, Continuing Crimnal Enterprise
and Count 12, Distribution of Cocaine.

A conviction for Continuing Crimnal Enterprise (CCE) requires
proof that a defendant organi zed, supervised or nmanaged five or
nmore persons in a continuing series of drug violations from which
t he defendant obtained substantial incone. See 21 U S.C. § 848.

“Such rel ationshi ps need not have existed at the sanme nonent in



tinme. It is sufficient if there exist separate, individual
relations of control with at | east five persons. Furthernore, the
requi site five persons need not act in concert at the sane tine.
Additionally, the sanme type of superior-subordinate relationship
need not exi st between the supervisor and each of the five other
persons involved.” United States v. Phillips, 664 F.2d 971, 1013
(5th Gr. 1981) (citations omtted), cert. denied, 457 U S 1136
102 S. C. 2965, 73 L. Ed. 2d 1354 (1982). The CGovernnent need not
prove that the defendant is the “single ringleader.” |d. at 1034.

Edward Sotelo argues that the evidence proved separate
mul ti pl e conspiracies rather than a single conspiracy. He contends
that he was acting independently from other individuals, as
evidenced by referrals to Sotelo fromother drug sellers when they
did not have enough cocaine to fill an order. I n determ ning
whet her single or nultiple conspiracies exist, this Court | ooks at
three factors: (1) the existence of a common goal; (2) the nature
of the schene; and (3) overlap of the participants. United States
v. Maceo, 947 F.2d 1191, 1196 (5th Cr. 1991), cert. denied, 504
US 949, 112 S. . 1510, 117 L. Ed. 2d 647 (1992). First, the
common goal was the sale of cocaine and nmarijuana; second, the
nature of the schene, to sell large quantities of drugs to others
who were responsi ble for retailingit, is consistent throughout the
evidence; and third, all of the indicted codefendants and
cooperating Governnent w tnesses were interrel ated except w tness
Arthur Franklin, who cane in at the end as an undercover i nformant.

The evidence in the record is sufficient to establish Edward



Sotelo’s crimnal liability for a CCE under the criteria set out in
Philli ps. Edward Sotelo’s attack on his Continuing Crimnal
Enterprise conviction is without nerit.

In order to prove that a defendant distributed a controlled
subst ance, the Governnment nust prove that the defendant
(D) knowingly (2) distributed (3) the controll ed substance. See 21
US C §841(a)(1l). Count 12 charged Edward Sotel o and Flores with
distribution of cocaine in connection with the drug buy set up by
Franklin, after which Edward Sotelo and Flores were arrested.
Sotel o contends that his conviction in Count 12 rests solely on the
perjured testinony of Arthur Franklin. There is no basis in the
record before this Court for |labeling Franklin s testinony
perj ured. Al though his credibility was damged because he
continued to sell drugs after he agreed to work for the Governnent,
his testinony about the specifics of the drug buy underlyi ng Count
12 are corroborated by a taped phone conversation and by the
testinony of the police officer that was posted outside the
apartnent during the buy. Viewing this evidence in the |ight npst
favorable to the prosecution, a rational trier of fact could well
have found all the elenents of distribution of cocaine beyond a
reasonabl e doubt .

c. Gary Artiaga

Artiaga chal l enges the sufficiency of the evidence to support
his conviction for conspiracy. Artiaga does not challenge the
exi stence of a conspiracy, but clains that he did not know about it

or participate in it. The |lease for the group’s drug storehouse



was in Artiaga s nanme and vi deotaped surveillance showed that he
visited the warehouse. The evidence in the record al so includes
testinony that Peter Edwards purchased one kil ogramof cocaine for
$20,000 from Artiaga and Edward Sotelo in 1993; that Artiaga
acconpani ed Edward Sotelo while Sotel o delivered drugs; and that
Artiaga advised a potential purchaser to call Edward Sotelo in
order to purchase drugs. The transcripts of two tel ephone
conversations between Artiaga and Edward Sotelo in which they
di scussed drug negotiations, supply and prices to charge clients
were before the jury as well. Based on our review of the record,
we have concluded that the evidence was sufficient to support
Artiaga s conviction for conspiracy.
d. Lawrence Flores

Fl ores argues that the evidence was insufficient to sustain
his convictions for Count 1 - conspiracy and Count 12 -
di stribution of cocaine. Flores’ s position on the conspiracy count
is that all the testinony inplicating himin the conspiracy | acked
credibility. Testinony established that Flores acconpani ed Edward
Sotel o on a nunber of drug transactions, sonetinmes handed t he drugs
to the custonmer and was present at the drug warehouse, all in
addition to his participation in the drug buy that resulted in his
arrest. Further, Flores contends that the evidence on Count 12 is
i nsufficient because it sinply shows his presence at the drug buy.
However, the officer’s testinony established that Flores |eft the
apartnent where Franklin’s drug buy was supposed to take place,

retrieved the drugs from a car and returned to the apartnent



i ndicating that Fl ores was not just innocently present at the scene
of the crine. The evidence is sufficient to sustain Flores’s
convictions on Counts 1 and 12.
e. Ernesto Quintana

Qui ntana contends that the Governnent failed to prove the
“know edge” elenent of Counts 1, 10 & 11 as to Quintana. He
characterizes the evidence as showi ng that he was nerely present
during sone drug transactions. He contends that he did not even
know drug transactions were taking place. He also clainms that the
evidence did not show that he agreed to conmt any crinme, as
requi red for the conspiracy conviction. The Governnent’s evidence
agai nst Quintana included testinony that: Quintana acconpanied
Edward Sotel o on a vast nunber of cocai ne and marijuana deliveries,
Bl evins purchased drugs from Edward Sotel o and Ernest Qui ntana on
a nunber of occasions, Quintana was present when the purchase price
was pai d during these transacti ons, Quintana delivered mari huana to
Blevins by hinself in one transaction and to Peter Edward on
anot her occasion, and Quintana was with Edward Sotelo during the
Blevins sting transaction in which they fled the scene. Thi s
evidence is adequate to support the jury's verdict.

I11. EXCLUSION OF M NORI TY MEMBERS FROM THE VEN RE

Appel l ants contend that they were denied their right to a
petit jury drawn froma fair cross section of the conmunity. The
trial court’s factual determnation that there was no systematic
exclusion of mnority nenbers fromthe venire is reviewed for clear

error. United States v. MKinney, 53 F.3d 664 (5th Cr.), cert.



denied, 116 S. . 261, 133 L. Ed. 2d 184 (1995).

The trial court denied a notion by Edward Sotel o to quash the
jury panel because there was only one Hi spanic person anong the
fifty venire persons. To establish a prima facie violation of the
fair cross section requirenent, the defendant nust show that: (1)
the group alleged to be excluded is a “distinctive” group in the
community; (2) the representation of this group in venires from
which juries are selected is not fair and reasonable inrelation to
t he nunber of such persons in the community; and (3) this under-
representation is due to systematic exclusion of the group in the
jury selection process. Duren v. Mssouri, 439 U.S. 357, 99 S. .
664, 58 L. Ed. 2d 579 (1979). Edward Sotel o asked the trial court
to assune factors 2 & 3 based on the fact that only one Hi spanic
person was a nenber of a 50 person panel. It was not clear error
for the trial court to deny the notion to quash, as Edward Sotel o
failed to carry his burden to establish a prima facie violation.

| V. DI SQUALI FI CATI ON OF DEFENSE ATTORNEY

Edward Sotel o and Joe Sotelo contend that the district court
erred when it refused to permt the sane attorney to represent four
of the nine indicted co-defendants. The district court’s
disqualification of a defense attorney for conflict of interest is
reviewed for abuse of discretion. United States v. Vasquez, 995
F.2d 40, 42 (5th Gr. 1993).

Joe Sotel o, Edward Sotelo, Flores and Artiaga were initially
represented by the sanme counsel, Denver MCarty. Al four were

wlling to waive any conflict of interest in order to allow MCarty

10



to represent them Attorney MCarty told the district court that
he had di scussed with each of his clients the possible effects of
plea offers and that he considered plea agreenents unlikely for
t hese four defendants. The district court, after conducting a
hearing pursuant to Fed. R Crim P. 44(c)3 determ ned that there
was good cause to believe that a conflict would arise, particularly
in pretrial plea negotiations. He therefore ordered that each
def endant nust have separate counsel. McCarty wultimtely
represented only Artiaga. Edward Sotel o and Joe Sotel o appeal the
deci sion, arguing that they were deprived of their Sixth Arendnent
right to choice of counsel

The Sixth Anmendnent protects an accused person’s right to
sel ect and be represented by his preferred attorney, although the
essential aim of the anendnent is to guarantee an effective
advocate for each defendant rather than to ensure that a defendant
wll inexorably be represented by the |awer whom he prefers.
Weat v. United States, 486 U S. 153, 159, 108 S. C. 1692, 1697,
100 L. Ed. 2d 140 (1988).

A defendant’s right to choice of counsel is limted “not only

by a denonstration of actual conflict, but by a showng of a

SRul e 44(c) provides:

Whenever two or nore defendants have been jointly charged
. and are represented by the sane retained or
assigned counsel . . . the court shall pronptly inquire
wWth respect to such joint representation and shall
personal ly advise each defendant of the right to the
ef fective assistance of counsel, including separate
representation. Unless it appears that there is good
cause to believe no conflict of interest is likely to
arise, the court shall take such neasures as nay be
appropriate to protect each defendant’s right to counsel.

11



serious potential conflict” even where a defendant expresses a
desire to waive the potential conflict. \Weat v. United States,
486 U.S. 153, 164, 108 S. C. 1692, 1700 (1988). Appel I ant s
acknow edge the wide discretionthis rule gives the district court,
but characterize the <court’s plea agreenent concerns as
"unsupported and dubi ous speculation as to a conflict.”

W di sagree. Under the Suprene Court’s analysis in Weat,
“[t] he evaluation of the facts and circunstances of each case .

must be left primarily to the infornmed judgnent of the trial
court.” 1d. 486 U S. at 164, 108 S. C. at 1700. Here, the trial
court explicitly applied the Sixth Arendnent, and Weat’s anal ysi s
to the facts devel oped at the hearing on this issue, and concl uded
that the Sixth Amendnent would be better served in this case by
separate representation for each defendant, particularly during
pretrial plea negotiations. This conclusion is well supported by
the record. We find no abuse of discretioninthe district court’s
decision to disqualify attorney MCarty from representing Joe
Sotel o and Edward Sotelo on the basis of potential conflicts of
i nterest.
BRADY | MPEACHVENT EVI DENCE

All of the Appellants contend that the Governnent’s failure
to tinely disclose evidence which could have been used to inpeach
W tness Arthur Franklin was a violation of Brady v. Mryland, 373
US 83 83S C. 1194, 10 L. Ed. 2d 215 (1963) and that the tri al
court erred in denying a notion for new trial based on this

failure. The United States Constitution forbids the Governnent

12



from wi t hhol di ng evidence favorable to the accused or useful for
i npeachnent of a witness who testified against the accused. |d.
Suppressi on of evidence favorable to the accused requires reversal
if there is a reasonable probability that, had the evidence been
di sclosed to the defense, the result would have been different.
United States v. Bagley, 473 U S. 667, 682, 105 S. C. 3375, 3383,
87 L. Ed. 2d 481 (1985). A “reasonable probability” for the
pur poses of this analysis is a probability sufficient to underm ne
t he confidence in the outcone. Id.

Four days after the jury returned its verdict, the Governnent
i nformed appel |l ants that wi tness Arthur Franklin was still invol ved
indrug trafficking when he testified at trial. A Governnent agent
who testified at the trial received information about these
allegations on May 16, 1995, after Franklin had testified, but
before the close of evidence. He revealed the information
imediately to an Assistant United States Attorney not involved in
this case, but no one told the prosecutor in this case about the
information until after the verdict. The Governnent disclosed the
information to appellants on May 22, 1995.

Al t hough all of the appellants contend that they are entitled
to a reversal on this ground, only Edward Sotel o and Flores were
inplicated in the drug transacti on about which Franklin testified.
The ot her appellants’ Brady clains are frivol ous.

Assuming that Franklin’s continued involvenent in drug
trafficking would have underm ned his credibility, it is unlikely

t hat such i npeachnent evi dence woul d have changed the verdicts as

13



to Edward Sotelo or Flores. The drug transaction which Franklin
testified about was nonitored by DEA agents, whose testinony
corroborated Franklin's testinony, and a tape of a telephone
conversation setting up the deal was admtted into evi dence. W
cannot say, based on this record, that there was a reasonable
probability that, had the Governnent tinely disclosed the evidence
of Franklin’s continued involvenent in drug trafficking, the
outcone of the trial would have been different.
VWRI TTEN JURY CHARGE

Edward Sotelo and Artiaga contend that the district court
erred in denying a request that a witten copy of the charge be
given to the jury during their deliberations. Determ ning whether
the jury should be given a witten copy of the court’s charge is
wthin a trial judge's discretion. United States v. Acosta, 763
F.2d 671, 677 (5th Cr.), cert. denied, 474 U.S. 863, 106 S. O
179, 88 L. Ed. 2d 148 (1985).

A witten charge was prepared and read to the jury. The
district court denied Artiaga s request that a witten copy of the
charge be given to the jury. Edward Sotelo and Artiaga claimthis
was error since the charges were very conplex and the jury needed
the witten instructions to help them in their deliberations.
Appel lants point out that the jury asked that a portion of the
instructions be read back to them during deliberations. The
district court read the portion requested twice. The Appellants
conplain that by reading the requested portion of the charge, but

not re-readi ng other portions containing definitions of words used

14



in the re-read portion, the charge becane unbal anced and the jury
may have been confused.

This Court has di sapproved of the practice of giving a copy of
the jury instructions to the jury. United States v. Perez, 648
F.2d 219, 222 (5th Gr. Unit B), cert. denied, 454 U S. 1055, 102
S. . 602, 70 L. Ed. 2d 592 (1981). In addition, the Governnent
contends that the jury’'s request that the court re-read one portion
of the charge indicates that they would have nade other such
requests if they were uncertain about any other portions of the
charge. Based on the record before us, the denial of the notion to
give the jury a copy of the witten charge was not an abuse of
di scretion.

PROSECUTOR S CLOSI NG ARGUMENT

Fl ores argues that the district court erred when it overrul ed
his objection to the prosecutor’s closing argunent concerning
Franklin's testinony in which he referred to Flores as “the chubby
man.” To warrant reversal of a conviction on grounds of i nproper
jury argunent, a reviewing court nust determne whether a
prosecutor’s comments were both “inappropriate and harnful.” See
United States v. Canpbell, 49 F.3d 1079, 1084 (5th Cr.), cert.
denied, 116 S. . 201, 133 L. Ed. 2d 135 (1995). Because Flores’s
objection to the remark at trial was based on a different theory
than that presented on appeal, this Court applies the plain error
standard of review.

During the Governnent’s cl osing jury argunents, the Prosecutor

sai d,

15



. . and then just forget about the fact, even though

Arthur Franklindidn't lieto you, and he coul d have |i ed

to you and pointed at Larry Flores and said, “yeah, that

was the fat man or the chubby man - -~

Fl ores’ counsel objected to this coment as not being in
evidence. The district court first sustained the objection, then
changed the ruling and overruled the objection because "“it’s a
| ogical inference fromthe evidence.” Flores contends on appea
that the comment inproperly vouched for the credibility of the
Governnment’s w tness.

A crimnal defendant bears a substantial burden when
attenpting to denonstrate that inproper prosecutorial coments
constitute reversible error. United States v. D az-Carreon, 915
F.2d 951, 956 (5th Cr. 1990). He nust show that the comments
substantially affected his right to a fair trial. | d. Thr ee
factors are probative to this showng: “the magnitude of the
prejudicial effect of the remarks, the efficacy of any cautionary
instruction, and the strength of the evidence of the defendant’s
guilt.” 1d. The magnitude of prejudicial remark here was m ni nal .
The judge’s ruling that the remark was a | ogical inference fromthe
evidence was correct as a response to Flores’ objection that it
“not in evidence.” However, for the first tinme on appeal, Flores
contends that the remark was obj ecti onabl e because it bol stered the
wtness's credibility. The remark did have a bol stering effect,
but only marginally so. There was no cautionary instruction.
However, the strength of Flores’ guilt was strong. Based on the
application of the three-factor test, Flores has not shown that the

district court reversibly erred in overruling his objection to the

16



prosecutor’s comrent because he has failed to denonstrate anything
close to plain error.
TI ME LI M TATI ONS ON FI NAL ARGUMENT

Edward Sotel o, Artiaga, and Qui ntana contend that the district
court erred in refusing to allow them additional tinme for fina
ar gunent . The length of time allocated to counsel for closing
argunent rests with the discretion of the trial court. Uni ted
States v. Mye, 951 F.2d 59 (5th Gr. 1992).

Each defendant in a nultiple-count, nultiple-defendant case
must be given adequate tinme in closing argunent to nete out the
evidence and issues particular to that defendant and to
i ndi vidualize his defense. United States v. OCkoronkwo, 46 F.3d
426, 437 (5th Cr.), cert. denied, 116 S. C. 107, 133 L. Ed. 2d 60
(1995).

The district court initially advised the attorneys that the
Governnment would be permtted 30 mnutes and the appellants
collectively 45 mnutes. One of the appellants objected that 45
m nutes was insufficient, and asked for 15 m nutes per defendant.
The district court then ruled that the Governnment would be
permtted 30 m nutes and each appell ant woul d have 10 m nutes, for
a total of one hour.

Appel l ants argue that 10 m nutes per appellant unreasonably
curtailed their argunent. Appel l ants contend that the case was
legally and factually conplex, covered six years of activity and
mul tiple conspiracies, involved 40 witnesses and 133 exhibits, a

twel ve-count indictnent, and a 22-page jury charge. The Gover nnent
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responds that appel |l ants nake only concl usory assertions to support
their claim and nade no offer of proof as to what argunents they
were foreclosed from presenting at trial. Havi ng reviewed the
record, we find no abuse of discretion; the appellants’ closing
argunents adequately sunmmarized the evidence and argunents and
nothing in the record indicates what additional itens would have
been covered during closing had the trial allowed additional tine.
JURY M SCONDUCT

Edward Sotel o, Joe Sotelo, Quintana and Artiaga contend that
the district court abused its discretion by denying their notions
for mstrial based upon jury m sconduct and by failing to properly
investigate the all egation. Artiaga al so contend that the district
court abused its discretion by denying his notion for new trial,
filed subsequent to trial, which was based upon the sane
al | egati on. He also clains that the court erred in denying his
nmotion to contact and interview the jurors post-trial.

The district court’s decisions in handling conplaints of
outside influence on the jury are reviewed for abuse of discretion.
United States v. Ranpbs, 71 F.3d 1150, 1153-54 (5th Cr. 1995),
cert. denied, 116 S. C. 1864, 134 L. Ed. 2d 962 (1996). The
district court nust bal ance the probable harmresulting fromthe
enphasis that a particular node of inquiry would place upon the
m sconduct and t he di srupti on occasi oned by such an i nqui ry agai nst
the likely extent and gravity of the prejudice generated by the
m sconduct. 1d. Because we as an appellate tribunal are in a poor

position to eval uate these conpeting consideration while the tri al
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court can better judge the nood and predilections of the jury, we
accord broad discretion to the trial court in these matters. |Id.
Li kewi se, the district court’s decision to deny a post-trial
interview pursuant to Local Rule 8.2(e) is reviewed for abuse of
di scretion. Salinas v. Rodriguez, 963 F.2d 791, 794 (5th Gr.
1992), citing United States v. Sedigh, 658 F.2d 1010, 1014 (5th
Cr. Unit A 1981), cert. denied, 455 U S. 921, 102 S. C. 1279, 71
L. Ed. 2d 462 (1982).

During jury deliberations, juror oria Ayala stepped out of
the jury roomand inforned the court security officer that sone of
the other jurors were nmaking racial remarks that upset her. Ayala
remained in the alternate jury room while the district court
conferred with the parties. The district court proposed to bring
the entire jury into the courtroom and question Ayala about her
all egations. The defendants objected that the proposed procedure
was i ntimdating and coercive. The objection was denied. The jury
was brought into the courtroom and the district court explained
that he had received a conplaint from Ayala, and that he had
brought them back into the jury room so that Ayala could explain
what was bot hering her. The district court instructed Ayala not to
di scl ose any information about the deliberation process. The
foll ow ng di al ogue ensued:

THE COURT: Can you tell wus what has happened that has
caused you a concern, bearing in mnd what |
just told you about what you should not
disclose without alerting nme ahead of tine
that you would have to. And | think everyone

is grown up, so be perfectly candid about what
you heard and the problens that’s causing it.

19



JUROR AYALA:

THE COURT:

JUROR AYALA:

THE COURT:

JUROR AYALA:

THE COURT:

JUROR AYALA:

THE COURT:

JUROR AYALA:

THE COURT:

JUROR AYALA:

THE COURT:

JUROR AYALA:

THE COURT:

JUROR AYALA:

THE COURT:

Wthout hurting anybody’'s feelings, no, |
can’t Judge. | can't.

Vell, like | say. | think everyone is grown
up. If it's sinply a matter of hurting
feelings, let’s go ahead and lay it on the
I'ine. If it’s a matter of disclosing the
things | told you not to disclose, then we
need to discuss the matter further. But if

it’s sinply a matter of hurting feelings,
let’s lay it on the line.

Vll, | just feel like -- | don’'t know. I
just feel a lot of racial tension.

|’ m sorry?
Raci al tension.

VWll, is it because of specific things that
have been sai d?

In a roundabout way, yes.

Can you give ne an exanple of sonething that’s
been said that causes you to feel that way?

Not in general, no. | nean, | thought | was a
strong person, but after four days of this,
| " m not .

You nean four days of trial?

Vell, yeah. Not so nuch the trial but
activities: listening, everything |ike that.

Are you saying that since the trial started,
you had a sense of -- Well, say to ne what you
have had a sense of since the trial started so
| won’t put words in your nouth.

You know, these are Mexican boys. |’ ma
Mexi can, okay. These people are |ooking at
t hem as Mexi cans.
Looki ng at what ?

Looking at these boys as Mexican boys.
They’ re not | ooking at them as just boys.

I s that sonething you re saying that happened
through the trial or just in the discussions?
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JUROR AYALA:

THE COURT:

JUROR AYALA:

THE COURT:

JUROR AYALA:

THE COURT:

JUROR AYALA:

THE COURT:

JUROR AYALA:

THE COURT:

JUROR AYALA:

THE COURT:

JURCR AYALA:

THE COURT:

JUROR AYALA:

Just in different things that |’ ve seen.
You nean during the course of the trial?

| don’t know how to explain it to you or
whet her you understand ne what |I'’mtrying to
say. It’s just a --

l"mtrying to.
You know | just --

What |I'm trying to find out now is your
problem in part, because of what w tnesses
said or what happened here during the trial?
| s that part of your problenf

No.

Ckay. It’s sinply what other nenbers of the
jury, their reaction --

Correct.

-- to things that have happened. Has anyone
made any specific comment to you or to each
ot her where you heard it that woul d cause you
to think that any of themare making a raci al
remark or racial innuendo or a national origin
remark or a national origin innuendo. And it
may be difficult for you to say it, but we’ve
got to find out what the problemis.

What | would perceive as being offensive to
me, you may not perceive it as Dbeing
of fensi ve, okay? That’'s why what | m ght tel
you m ght sound silly.

Vell, it mght not. So tell ne.

To nme it’s, you know, pretty serious, | think.
s there anyway you can express it in words
what you’re tal king about that you ve heard or
you’ ve seen by way of reaction of the other
jurors?

Ckay, for instance, today, we all didn’t agree

on one subject, and because | was one that
didn't agree on it -- and | wasn’'t the only
one. Wen the question was asked, “Well, what

is it that you don't understand about this
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subject,” it was directed at ne. They turned
to me. They didn't turn to the whole people
t hat had questioned it, okay?

THE COURT: Ckay.

JUROR AYALA: Like | was singled out. “Why don’t you
bel i eve this?”

THE COURT: And | do understand what you're telling ne.
Can you give ne any other exanple of what
you’ re tal ki ng about ?

JUROR AYALA: No.

THE COURT: Is that particular thing you' re tal king about
what pronpted you to | eave the jury roonf?

JUROR AYALA: Yes, sir.

THE COURT: " m sorry?

JUROR AYALA: That’s why I’mtelling you about the instance.

THE COURT: That’s what pronpted you to |eave the jury
roonf

JUROR AYALA: Ri ght.

THE COURT: Can you give ne an exanple of any other
i nstance?

JUROR AYALA: No.

THE COURT: Ckay, you can be seated, and | appreciate your

candor.

The district court concluded that nothing had occurred which

woul d refl ect any racial bias or prejudice on the part of any other

juror. Wien Artiaga’s counsel pointed out that “there were a
couple two or three jurors that were nodding their heads in
agreenent with her,” the district court stated:

VWll, we can’t get involved with what the head nods are

supposed to nean. Wien | say there is a problem we have
toresolve it. There were several of themnodding their
heads, and | did take sone understandi ng of, “now we know
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why she’s upset, as if they didn't know before.”

The district court then instructed the jury to continue
del i berating and to base their decision on the evidence, and not to
take into account the race or national origin of any party or any
wtness in the case. The district court also instructed the jurors
that Ayal a had done the right thing and asked themto informthe
court if any disparaging conmments becane a problem

Appellants filed a nmotion for mstrial at that tinme and a
motion for newtrial after the verdict was returned, arguing that
Ayala’s statenents presented a prima facie showng of jury
m sconduct. After the trial they also filed a notion pursuant to
Local Rule 8.2(e)* to interview Ayala. All the notions were
deni ed.

“I'n all crimnal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an inpartial jury. ”
U S. Const. anend. VI. Al of the appellants contend that they were
denied their Sixth Anmendnent right to an inpartial jury. The
Gover nnment does not dispute that open racial bias is unacceptable
during jury deliberations. Rather, it is the Governnent’ s position
that, given the broad discretion afforded trial courts in
addressing alleged jury m sconduct, the district court’s response

in this case was sufficient.

There is no Fifth CGrcuit precedent that prescribes a

“Northern District of Texas, Local Rule 8.2(e) provides:
“Neither a party nor attorney in a case (or a representative of
either) shall, before or after trial, contact any juror, except
upon explicit |eave of the Presiding Judge.”
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procedure for investigating and resolving allegations of jury
raci al bias made during the trial. Case | aw speaks in terns of
extrinsic influences such as trial publicity, United States v.
Herring, 568 F.2d 1099 (5th G r. 1978) versus intrinsic influences
such as a juror announci ng that he had determ ned t he def endant was
guilty prior to the end of the trial. United States v. Wbster,
750 F.2d 307 (5th Cir. 1984), cert. denied, 471 U.S. 1106, 105 S.
Ct. 2340, 85 L. Ed. 2d 855 (1985). This circuit has afforded tri al
courts broader discretionindealing with intrinsic influences due
to jury msconduct than it has afforded in cases of extrinsic
i nfl uences and has specifically declined to presune prejudice from
intrinsic influences because it wuld hanper the judge’'s
di scretion. Id. at 338.

Appel l ants attenpt to characteri ze the problemof racial bias
as extrinsic, inorder torequire the district court to performthe
burden shifting anal ysis articul ated nost recently in United States
v. Ruggiero, 56 F.3d 647 (5th Cr.), cert. denied, 116 S. C. 486,
133 L. Ed. 2d 413 (1995). In that case a juror obtained
information during the trial about the defendant and one of the
Governnment w tnesses that was not admtted into evidence. The
extrinsic influence analysis begins with an initial presunption of
jury inpartiality. ld. at 652. When a col orable show ng of
extrinsic influence appears, the trial court nust investigate the
asserted inpropriety. Id. Such a showing creates a rebuttable
presunption of prejudice to the defendant and the Governnent has

the burden of proving the harnm essness of the influence. 1d.

24



We reject appellant’s characterization of theincident inthis
case as an extrinsic influence. We believe that it can nore
accurately be described as an intrinsic influence. However,
regardl ess of the extrinsic/intrinsic classification, the tria
court has broad discretion and the ultimate inquiry is: “Dd the
intrusion affect the jury’s deli berations and thereby its verdict?”
United States v. Ranpbs, 71 F.3d 1150, 1154 (5th Cr. 1995).

Appellants rely on United States v. Heller, 785 F.2d 1524
(11th Gr. 1986) where the Eleventh Crcuit held that the tria
court erred in failing to grant a mstrial based on anti-Semtic
coments about the defendant nmade by jurors to other jurors. The
opi nion noted that juror prejudice prevents the inpartial decision-
meki ng that the Sixth Amendnent and fundanental fair play require.
ld. at 1527. In Heller, the trial judge questioned each juror
i ndividually, apart fromcounsel for either party, in an attenpt to
“get rid of the taint that we have seen here.” I1d. at 1526. As a
result of the individual voir dire, it cane to |light that jurors
had made overt anti-Semtic slurs, had prejudged the defendant’s
guilt and “had all the appearance of a linch [sic] nob.” 1d. The
Eleventh Circuit held that the trial court clearly abused his
di scretion when he refused to declare a mstrial upon |earning of
t he m sconduct of the jury. Although not controlling precedent, we
agree that Heller contains a hel pful discussion of the appropriate
response to racial prejudice exhibited by a juror. However, the
all eged racial tension in this case is distinguishable fromHeller

in both kind and degree. Juror Ayala s testinony identified two
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circunstances fromwhich she inferred racial prejudice on the part
of other jurors against H spanics, but no overtly racial remarks or
behavi or.

G ven his broad discretion to fashion an investigation, the
trial court’s choice of techniques was not so coercive that it
interfered with truth-seeking. This record does not contain
evidence from which we could conclude that the Appellants were
denied their Sixth Anmendnent rights to an inpartial jury. Ayala's
obvi ous reluctance to speak in front of her fellow jury nenbers,
and t he unexpl ai ned head noddi ng fromother jurors are troubl esone.
However, the trial court’s choice of investigative techniques that
are | ess than i deal does not support a holding that the trial court
abused its discretion by failing to adequately investigate the
al l egation of racial prejudice anong the jury.

Focus in the briefs on Rule 606(b) is msplaced. Rule 606(b)
concerns the conpetence of juror testinony during “an inquiry into
the validity of a verdict.” Since the problemwas brought to the
court’s attention prior to verdict, 606(b) does not inpact the
availability of juror testinony in resolving the factual issues
raised. The trial court relied on Tanner v. United States, 483
U s 107, 107 S. C. 2739, 97 L. Ed. 2d 90 (1987), a Rule 606(b)
case, in denying the Appellants post-trial notion to interview
jurors. Wile Tanner speaks to post-trial jury inquiries, neither
Tanner nor Rule 606(b) helps resolve the real issue in this case
whi ch was brought to the trial court’s attention pre-verdict.

Because we hold that the trial court did not abuse his
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discretion in dealing with the jury prejudice issue during trial,
the post trial denial of jury interviews is noot.
ERRONEQUS ADM SSI ON OF EVI DENCE

Fl ores contends that the district court abused its discretion
in denying his notion for mstrial after hearsay testinony cane
into evidence inplicating himin the Arthur Franklin drug buy.
FED. R Evip. 103(a) precludes grounding a reversal on the erroneous
adm ssion of evidence unless “a substantial right of a party is
af fected.” If the defendant’s substantial rights were not
affected, the error is harmess, and this Court will not reverse.
See Fed. R Cim P. 52(a). Wen the evidence has been stricken
and the trial court has instructed the jury to disregard it, there
is less probability that the error substantially influenced the
jury’ s decision. United States v. Drew, 894 F.2d 965, 973 (8th
Cr.) cert. denied, 494 U. S. 1089, 110 S. C. 1830, 108 L. Ed. 2d
959 (1990).

A police officer who was part of the surveillance outside of
the apartnment during the Franklin drug buy testified that two
Hi spanic males arrived at the apartnent. He testified that he knew
one of the nmen to be Edward Sotel o and the other one was “later
identified as Lawence Flores.” The district court sustained
Fl ores’ objection on the basis of hearsay and instructed the jury
to disregard the officer’s testinony concerning the identity of the
second Hi spanic nal e.

On appeal, Flores does not address how this hearsay testinony

af fected hi s substantial rights. Flores’ identity and role in the

27



Franklin drug buy was established through the testinony of two
ot her w tnesses, whose testinobny was not hearsay and to which
Flores did not object. Since the hearsay testinony of the police
officer was cunulative of other evidence admtted wthout
obj ection, its adm ssion was harm ess. Unites States v. Cavin, 39
F.3d 1299, 1311 (5th Cr. 1994).

Joe Sotelo |li kew se contends that the district court abused it
di scretion by denying his notion for mstrial after a Governnent
W t ness gave a non-responsi ve answer indicating that Joe Sotel o had
been arrested for nurder.

A Governnent w tness, on direct exam nation, comented that
Edward Sotel o had told him“that the police had cone and ki cked in
hi s door and taken -- took his brother to jail for nurder....” Joe
Sot el 0’ s obj ecti on based on hearsay was sustai ned, and the district
court gave alimting instruction that the jury was not to consi der
it as evidence against any of the other defendants. Joe Sotelo

requested a mstrial during the next recess after the wtness’s

st at enment . The basis for the nmotion for mstrial was that the
statenent was “so prejudicial | don’'t think there is anyway the
jury could disregard that and . . .at bench conference earlier in

this trial [the court] had instructed the Governnment not to raise
any 404(b) material wth regard to [Joe Sotel o] w thout com ng up

to the bench first and getting a ruling on it. The witness’'s
stray comment was the only tine the jury heard about Joe Sotelo’s
mur der char ge. The district court overruled the notion for

mstrial but invited Joe Sotelo, as well as any other appellant, to
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wite out any further instructions they wanted given to the jury
for his consideration.

The Governnent contends that because Sotelo has not
established that the coment was prejudicial and because the
evidence of Joe Sotelo’s qguilt is so overwhelmng, any error was
har n ess. W agree that the error is harmess in |ight of the
remai ni ng adm ssi bl e evidence of Joe Sotelo’s guilt. See United
States v. Linones, 8 F. 3d 1004, 1008 (5th G r. 1993), cert. denied,
114 S. C. 1562, 128 L. Ed. 2d 209 (1994).

LI M TATI ON ON CROSS EXAM NATI ON OF GOVERNMENT W TNESS

Joe Sotelo contends that the district court abused its
discretion by limting his cross-examnation of Juan Robles
regarding five felony charges pending against himat the tinme of
trial. The trial court has the discretion to inpose reasonable
[imts on the extent of cross-exam nation. United States v. Cooks,
52 F.3d 101, 103 (5th Cr. 1995). However, the trial court’s
discretion is limted by the requirenents of the Confrontation
Cl ause of the Sixth Amendnent. 1d.

Joe Sotelo argues that the trial court’s l[imtation on the
cross-exam nation of Juan Robles concerning five state felony
charges -- two for attenpted nurder -- pending against himat the
time of trial requires reversal.

Rul e 608(b) provides for inpeachnent on cross-exam nationw th
acts other than convictions if probative of the wtness’'s
credibility, particularly if the evidence tends to show bias or

nmotive for the witness to testify untruthfully. United States v.
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Thorn, 917 F.2d 170, 176 (5th G r. 1990). In Thorn, this Court
held that the trial court had not abused its discretion in refusing
i npeachnent with state indictnents because the defendant *“had
failed to offer any evidence that the Governnent could influence
the disposition of the state court proceedings. The existence of
a pending state court indictnent on charges totally unrelated to
the testinony offered . . . was not shown to give [the witness] a
substantial reason to cooperate with the federal prosecution.”
Thorn, 917 F.2d at 176.

The only evidence concerning this question was in response to
Joe Sotel o’ s question to Robles asking if his cooperation wth the
Governnent and his testinony were notivated by a desire to gain
| eniency for the charges currently pending against him Robl es
relied, “No.” No other evidence tended to show that Robl es t hought
that the Governnent could influence the disposition of the state
court charges or that the Governnent could in fact exert such
i nfl uence. The district court did not abuse its discretion in
limting the cross-exam nation of Robl es.

CUMULATI VE EFFECT OF ERRORS

Havi ng found no error on the part of the trial court, we find
no nerit in Artiaga’s contention that the cunulative effect of
trial errors denied himhis Fifth Arendnent right to due process of
I aw.

SENTENCI NG | SSUES
This Court shall accept the trial court’s findings of fact

during sentencing unless they are clearly erroneous and shall give
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due deference to the district court’s application of the Sentencing
Quidelines to the facts. See 18 U . S.C. § 3742(e); United States v.
Qero, 868 F.2d 1412, 1414 (5th G r. 1989). I n maki ng findings
pursuant to the Sentencing Guidelines, a district court need only
be convi nced by a preponderance of the evidence. United States v.
McKi nney, 53 F.3d 664, 677 (5th Gr.), cert. denied, 116 S. C. 261
(1995). Credibility determnations in sentencing hearings “are
peculiarly within the province of thetrier-of-fact.” United States
v. Sarasti, 869 F.2d 805, 807 (5th Gr. 1989).

a. Quintana

Calculation of drug quantity: The Sentencing Guidelines allow the

sentencing court to hold a defendant accountable for all relevant
conduct. United States v. Smal |l wood, 920 F.2d 1231, 1237 (5th Cr

1991). A co-conspirator is accountable for his own conduct and for
the foreseeable acts of his <co-conspirators commtted in
furtherance of the conspiracy. US S G 8§ 1B1.3(a)(1)(B). The
pre-sentence report, adopted by the district court, found Qui ntana
accountabl e for 9,638 kil ograns of marijuana equi val ency. Quintana
contends that the only drug quantities reasonably foreseeable to
him are the 1 kilogram of cocaine and ten pounds of narijuana
di scarded fromEdward Sotelo’s vehicle after the fail ed undercover
Bl evins buy. The remaining disputed anmounts are the drug
quantities sold to wtnesses Bryant and Blevins by Sotelo.
Qui nt ana cont ends that the evidence does not support a finding that
he knew about these transactions. The Governnent responds that

Bl evins and Bryant testified that Quintana acconpanied Sotelo to
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t he purchases, sonetines nmade drug deliveries by hinself and saw
drug paynents being nade. Based on this testinony, the district
court did not clearly err in finding that those anbunts were
foreseeabl e to Quintana and assigning hima Base Level Ofense 34
(3000- 10, 000 kil ogranms of marijuana equival ent).

M nimal participation reduction: A defendant nay receive a 2-1|evel

reduction in total offense level if his role in the offense was
mnor, and a 4-level reduction if his role was mninmal. See
US S G § 3Bl1.2. Quintana was awarded the 2-1evel reduction but
contends that the district court erred in not granting hima 4-
| evel reduction for mnimal participation. The Application Notes
to 8 3B1.2 provides that the nom nal participant status

is intended to cover defendants who are plainly anong t he

| east cul pable of those involved in the conduct of a

gr oup. Under this provision, the defendant’s |ack of

know edge or understandi ng of the scope and structure of

the enterprise and of the activities of others is

indicative of a role as mnimal participant. . . . It

woul d be appropriate, for exanple, for soneone who pl ayed

no other role in a very large drug snuggling operation

than to off-load part of a single mari huana shi pnent, or

in a case where an individual was recruited as a courier

for a single snuggling transaction involving a snal

anount of drugs.
See U S.S.G § 3B1.2, comment. (n.1 & 2). Evidence of Quintana’s
|l ong-term involvenent and participation in nore than twenty
deliveries supports the district court’s rejection of mnimal

participation.

b. Artiaga

Calculation of drug quantity: Artiaga's Pre-sentence Report stated

that based on the testinony of Bryant, Henton, Edwards, Hall and
32



Reed, Artiaga was accountable for 186 kil ograns of cocaine. Like
Quintana, Artiaga contends that he was not directly involved in the
sale of 186 kilograns of cocaine nor was it foreseeable. At
sentencing, Artiaga agreed that he had distributed 130 - 140
kil ograns of cocai ne. It was not clear error to attribute the
ot her 46-56 kil ogranms to Artiaga based on the evidence of a | engthy
and close drug-related relationship with Edward Sotel o.
c. Flores

Fl ores contends that the district court erred in raising his
of fense level 2 levels for the drug-rel ated ki dnapping of G lberto
Robl es, because the ki dnappi ng was not reasonably foreseeable to or
jointly undertaken by Flores. Fl ores does not deny that he was
present during the kidnapping, but clains that Glberto testified
that Flores was not arned, that Flores attenpted to help him that
he was as much a prisoner as Glberto and was threatened by the
Sotelos for trying to help Gl berto.

The Governnent replies that because Flores was actually
i nvol ved in the kidnapping, foreseeability was not an issue. The
only issue is whether the court’s factual finding is plausible in
light of the record as a whole. G ven Flores’ undisputed
i nvol venent in the underlying drug deal and in the kidnapping, the
district court’s finding is plausible. Further, the district court
sentenced Fl ores at the bottomof the guideline range, specifically
noting that he was taking i nto account Flores’ undefined assi stance
to Glberto during the kidnapping in determning the sentence.

CONCLUSI ON
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Based on the foregoing, we AFFIRM the convictions and
sentences of all Appellants.

AFF| RMED.
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