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Appeal fromthe United States District Court for the
Northern District of Texas

August 21, 1996

Bef ore BENAVI DES, STEWART, and DENNI'S, Circuit Judges.
BENAVI DES, Circuit Judge:

Ant hony O usanya Moses ("Mses") appeals his convictions for
obt ai ning naturalization by fraud and making a fal se statenent on
an INS form Mses argues that the evidence was insufficient to
support either conviction and the district court erred in ordering
a revocation of the approval of his application for

naturalization.? W affirmin part and vacate and renand in part.

. Moses al so argues that the district court erred by refusing to

submt to the jury the issue of the materiality of the false



BACKGROUND

Moses, a Nigerian native, entered the United States sonetine
before 1985, married Janice Mses in 1985, and had two children.
In 1987, while Janice was pregnant with their second child, the
coupl e separated and Mdses noved from their hone in Shreveport,
Loui siana to Texas. The children visited Mses on several
occasi ons, and Janice apparently stayed in Mises's hone at | east
once when she brought the children to Texas for a visit.

At notinme after their separation in 1987 did Mdses and Jani ce
ever live together. Although the couple did not |egally separate,
Moses established a residence in the Dallas area wth Dianne
Anderson, with whom he had a child. Janice did not attenpt to
reconcile with Moses, and testified at trial that she waited until
1993 to divorce him because she could not afford the cost of
instituting the divorce proceedings. She further testified that
she considered the marri age over in 1987, at the tinme she and Moses
originally separated.

On May 20, 1992, Moses filed a Form N-400, "Application to
File Petition for Naturalization," in which he represented that he
was living with Janice and their two children in Gand Prairie,

Texas. Modses did not disclose that he was living with Anderson or

statenent alleged in Count IV of the indictnent. The Governnent
concedes that the failure to submt materiality to the jury was
constitutional error. See United States v. Gaudin, _ US. _ , 115
S. . 2310, 2320, 132 L. Ed.2d 444 (1995).
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that he had fathered a child by her. During his intervieww th INS
exam ner Leonor Aguilar, Mses stated while under oath that Janice
was a honenmaker and gave Aguil ar a Dal | as-area phone nunber so that
Agui l ar could contact her. On August 17, 1992, Mses filed a Form
N- 445, "Notice of Final Naturalization Hearing," in which he
represented that he had not separated from Janice since he filed
the NN400 formin May 1992. Moses becane a naturalized citizen on
August 28, 1992.

Moses was subsequently indicted for obtaining naturalization
he was not entitled to, 18 U S.C. § 1425(b) (Count 111), and nmaki ng
a false statement on an INSform 18 U.S.C. §8 1001 (Count 1V).2 He
was convi cted on both counts and sentenced to seven nonths on each
count, to be served concurrently. The district court then revoked
Moses's naturalization and cancelled his citizenship. See 8 U. S. C

§ 1451(e), (f). Moses tinely appeal ed.

DI SCUSSI ON
| . Conviction under Count |11
Moses initially asserts that the evidence is insufficient to
support his conviction on Count 111, which alleged that Moses
applied for and obtai ned naturalization and citi zenship to which he

was not entitledin violation of 18 U S.C. § 1425(b). The standard

2 Counts | and Il of the indictnment charged Mbses w th making
fal se statenents on HUD nortgage applications. These counts were
di sm ssed on the Governnent's notion before trial
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for reviewing a conviction for sufficiency involves determ ning
whet her any rational trier of fact could have found the essenti al

el enments of the crinme beyond a reasonable doubt. Jackson v.

Virginia, 443 U S. 307, 319, 99 S. (. 2781, 2789, 61 L. Ed.2d 560

(1979). "The evidence adduced at trial, whether it be direct,
circunstantial or both, together with all inferences reasonably
drawmn from it, is viewed in the light nost favorable to the

verdict." United States v. Menesses, 962 F.2d 420, 426 (5th Cr

1992). The evidence need not exclude every reasonabl e hypot hesis
of innocence or be wholly i nconsistent with every concl usi on except
guilt, and the jury is free to choose anobng reasonable

constructions of the evidence. See United States v. Bernmea, 30

F.3d 1539, 1551 (5th Gr. 1994), cert. denied, _ U S _, 115 S C.

1113, 130 L. Ed.2d 1077 (1995), and _ U.S. _, 115 S C. 1825, 131
L. Ed.2d 746 (1995).

Moses applied under a provision that permts an individua
married to a United States citizen to apply for citizenship within
three years of receiving resident status:

Any person whose spouse is a citizen of the United States

may be naturalized . . . if such person . . . during the

three years i medi ately preceding the date of filing his

application has been living in marital union with the

citizen spouse .

8 US C § 1430(a); see 8 CF.R 8 319.1(b)(1) (defining "living
in marital union").

Section 1425(b) crimnalizes conduct whereby an individua

knowi ngly applies for or obtains naturalization or citizenship to
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whi ch he or she is "not entitled." 18 U.S.C. 8§ 1425(b). Although
no court has addressed the requirenents of section 1425(b), a
review of the statute reveals three elenents that nust be proved
beyond a reasonable doubt to convict an individual: (1) the
def endant issued, procured, obtained, applied for, or otherw se
attenpted to procure naturalization or citizenship; (2) the
defendant is not entitled naturalization or citizenship; and (3)
the defendant knows that he or she is not entitled to
naturalization or citizenship. 1d. There is no dispute that Mses
applied for and procured naturalization and citizenship. Thus, our
task is to determ ne whet her the evidence sufficiently supports the
other two el enents.

As to the second factor, the CGovernnent had to prove that
Moses was not entitled to citizenshinp. Id. Moses initially
asserts that the Governnent failed to prove that he nade false
representations on his application as alleged in the indictnent.
Moses concedes that a jury could find that he fal sely stated on t he
application that Janice Midses was living wth himin Texas, when in
actuality she lived in Shreveport, Louisiana. He argues, however,
that there is no evidence that he nmade the representations on his
application that were alleged in the indictnent:

[ T] he defendant did falsely represent . . . that he had

resided continuously in the United States in nmarital

union with his spouse, Janice Mdses, for at |east three
years i medi ately precedi ng the date of the Application,

when in truth and in fact he did not reside with his

spouse on that date and had not continuously resided with

his spouse in marital union since Decenber 1987.
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W reject Moses's contention that the evidence is insufficient
to show that he falsely represented on his application that he
lived in marital union with his wife. Congress did not define the
term"living in marital union” in 8 U S.C. 8 1430. The INS has
defined the termas "[a]n applicant lives in marital union with a
citizen spouse if the applicant actually resides with his or her
current spouse." 8 C.F.R 8§ 319.1(b)(1). The INS thus envisions
that a couple actually reside together in order for an applicant to
take advantage of the "citizen spouse” provision for citizenshinp.
Id.; see 8 U S.C. 8§ 1430(a). G ven that the INS' s interpretation
of "living in mmarital union"” is based on a perm ssi ble construction
of the statute, it is entitled to great deference by this Court.

See Chevron, U. S. A, Inc. v. Natural Resources Defense Council

Inc., 467 U.S. 837, 844-45, 104 S. C. 2778, 2782-83, 81 L. Ed.2d
694 (1984) (noting that "considerabl e weight should be accorded to
an executive departnent's construction of a statutory schene it is
entrusted to adm nister").

The only other Circuit® that specifically has addressed the
issue of the correct interpretation of "living in marital union"
has simlarly concluded that the termrequires that the applicant
"actually reside[] wth his current spouse for three years prior to

the filing of the petition." United States v. W©Mduno, 40 F.3d

3 The Second Circuit has suggested in dictumthat "living in
marital union" requires only "that a legally valid nmarriage remain
in existence." Inre Lee, 480 F.2d 673, 677 &n.6 (2d Gr. 1973).



1212, 1216-17 (11th Gr. 1994), cert. denied, _ U S _, 116 S. O

123, 133 L. Ed.2d 72 (1995); see In re Bashan, 530 F. Supp. 115,

120 (S.D.N. Y. 1982) (concluding that "living in marital union”
requires the applicant to actually reside with his or her citizen

spouse); In re Kostas, 169 F. Supp. 77, 78 (D. Del. 1958) (noting

t hat al though short periods of separation do not prevent a finding
of "living in marital union," the statute does require that an
applicant "live[] in close association with a citizen spouse").

But see Inre Adan, 257 F. Supp. 884, 890 (S.D. Cal. 1966) (hol ding

that the term"living in marital union"” neans living in the status
of a valid marriage).

We agree with the INS and the Eleventh Circuit that "living in
marital wunion" should be construed as a requirenent that the
applicant actually reside wth the citizen spouse in order to
obtain naturalization under section 1430. See 8 CFR 8§
319.1(b)(1); Mduno, 40 F.3d at 1217. The statute requires a
marital union, not sinply a nmarital state. It is clear that
"l'tving in marital union"” indicates that the couple |ive together
inamrital state. Although the application did not specifically
ask whether Mdses was living in marital union or |iving together
wWth his citizen spouse, it did ask if Mdses was married, the date
of the marriage, and the present address of his citizen spouse.
Clearly, the INS used these questions to ascertain whether Mses
was living in marital union with his citizen spouse. On the
application, Mses declared that he married Janice Mdses in 1985
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and was living with her and their children in G and Prairie, Texas
at the tinme he filed the application. Thus, by listing Janice's
address to be the sane as his and by inform ng the |INS exam ner
t hat Jani ce was an unenpl oyed honemaker with a Dall as-area phone
nunber, Mses was inplicitly contending that he net the
requirenents of 8 U.S.C. 8§ 1430(a). Because the evidence at tri al
i ndi cated that Moses and Jani ce Moses had not |ived together since
1987 and Moses was |living with another wonman with whom he had a
child, the jury could infer that Mdses fal sely represented that he
had been living in marital union with Jani ce when he stated on his
application that she lived at the sane address as he did in G and
Prairie.*

The nore difficult issue in this case involves whether the
Governnment presented sufficient evidence that Mses was not
entitled to citizenship based on the fact that he and Janice did
not reside together. Mses argues that even if he had truthfully
answered the questions regarding the whereabouts of Janice Moses
and, thus, revealed to the INS that he was separated, such an
adm ssi on woul d not necessarily nean that he was not entitled to

citizenship. Al t hough the INS regulations interpret "living in

4 As Mbses correctly points out, the application does not ask
whet her the applicant is separated, but nerely inquires whether he
or she is married, w dowed, divorced, or single. Although we find
that the evidence sufficiently supports a jury determ nation that
Moses falsely represented that he was living in marital union, we
note that the INS could avoid this type of issue fromarising again
sinply by including in its marital status question a block for
"separated.”



marital wunion" as residing with the citizen spouse, they do
recogni ze exceptions to this general rule:

| nformal separation. Any informal separation that

suggests the possibility of marital disunity will be

eval uat ed on a case-by-case basis to determ ne whether it

is sufficient enough to signify the dissolution of the

marital union
8 CF.R 8 319.1(b)(2)(ii)(B). Moses contends that because an
i nformal separation does not automatically preclude citizenship,
and because the INS did not make an individualized determ nation
that his separation fromJanice Mses signified the dissolution of
the marri age, the Governnent has failed to prove that Mdses was not
entitled to citizenship.®> Mses relies on the testinony of Kim
Qgden, an I NS assistant director for exam nations, that an i nformal
separation would not necessarily preclude an applicant from
obtaining citizenship. Ogden testified as an expert w tness that
a separation "would raise a question that we'd have to | ook into"
to establish "whether there was a |egal separation, which would
rai se the bar under that section; if it was an informal separation,
what was the reason for the separation, things along those |ines,
in an effort to determne that the marriage was bona fide."

QOgden further indicated, however, that marital union neans

nmore than a legal nmarital status and requires that

[a] person holds hinself out to the conmmunitysqQt he coupl e

5 O course, Mses ignores the fact that the I NS was prevented
from making an individualized determnation because of his
m srepresentation on the formthat he lived with his citizen
spouse.



hold thenselves out to the community as man and wi fe.

They can denonstrate that they, you know, conmm ngle

assets, joint bank accounts, beneficiaries on life

i nsurance, they have children together, that they're

generally known in the comunity that they live in as nman

and wife.

Finally, Ogden testified that it was inportant that the INS know
the exact circunstances of where the applicant and his citizen
spouse reside so that it can make further inquiries if the couple
is not |iving together.

Leonor Aguilar, the INS examner who handled Moses's
application, testifiedthat she routinely asked applicants applying
under section 319 if they were currently living with the citizen
spouse. Aguilar also stated that had Mses told her that he did
not live with his citizen spouse, she woul d have i nfornmed hi mthat
he did not qualify for naturalization under section 319.

Al t hough the regulations do nmake an exception for inform
separations, the exception does not cover situations where the
separation signifies the dissolution of the marital union. See 8
CFR §8319.1(b)(2)(ii)(B). The evidence indicated the existence
of marital disunity that was sufficient to signify the dissolution
of the marital union. See id. When Moses applied for
naturalization in 1992, he had not lived with Janice Mses since
1987. The evidence established that Jani ce Mbses had no intention
of reconciling with Mbses, and consi dered the marri age over at the

time the coupl e separated. Janice Moses testified that she del ayed

divorcing Mses only because she could not afford the cost of
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instituting divorce proceedings. Janice had to file a petitionto
enforce paynent of child support by Moses. After the couple
separated, Moses established a residence in Texas wth Dianne
Ander son, and had a daughter with her. Mses and Anderson si gned
apartnent | eases together and maintained a joint banking account.
The evidence also showed that Mses executed a HUD nortgage
application in 1990, where he indicated that he was "unmarried."
The warranty deed for that property listed Mses as a "single
person."

Furthernore, the district court's instruction, which Mses
does not conpl ain of on appeal, allowed the jury to assess whet her
Moses and his wife were living in marital union at the tine he
filed his application:

The factors which you may consider in deciding whether

the defendant and his citizen spouse lived in "marital

union," are the foll ow ng:

1) whet her there were prol onged and/ or frequent absences

by either spouse;

2) whet her the defendant continued to support his citizen

spouse and their children;

3) whether any separation of the defendant and his

citizen spouse occurred, its duration, and whether the

parties intended to separate permanently; and

4) whether the defendant lived in marital union with

others while separated from his citizen spouse, or

expressed an intention to marry soneone el se.

Based on t he evi dence outlined above and the jury instruction,
a jury could clearly and unm stakably infer that the I NS woul d not

have approved Moses's application if he had been truthful about his

marital situation. Qgden's testinmony about the types of
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information that the INS | ooks for in determ ning whether a marital
union exists, his opinion that the INS nust investigate all
separations to determ ne whether the marriage is bona fide, and
Aguilar's testinony that she would have concl uded that Mses was
not qualified if she had been informed of his separation, in
conjunction with evidence presented concerning the reality of
Moses's marital relationship with Janice, is sufficient to support
the jury's determnation that Mses applied for and obtained
citizenship to which he was not entitl ed.

The Governnent al so nust prove that at the tine Mses fil ed
his "Application to File Petition for Naturalization," he knew he
was not entitled to naturalization and citizenship. See 18 U. S. C
8§ 1425(b). The jury was presented with evidence that applicants
generally know the requirenents for citizenship and that such
information is wdely avail able. Moses falsely stated on his
application that Janice lived with himin Texas and gave a Dal | as-
area phone nunber where she could be reached. The jury could infer
fromMses's msrepresentation that he knewthat the true status of
his marital relationship would render him not entitled to
citizenship under the "citizen spouse" provision, 8 US C 8§
1430(a). Thus, the third factor is satisfied. See 18 U S . C 8§
1425(b) .

Because the Governnent presented sufficient evidence that
Moses falsely represented that he was living in marital union in
order to obtain citizenship to which he was not entitled, we affirm
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t he conviction under Count 111.

1. Revocation of Naturalization and Ctizenship
Moses contends that the district court erred in revoking
approval of his application for naturalization and canceling his
certificate of citizenshinp. Revocation is appropriate when a
person is convicted under 18 U S.C. § 1425:
When a person shall be convicted under section 1425 of
Title 18 of knowingly procuring naturalization in
violation of law, the court in which such conviction is
had shal |l thereupon revoke, set aside, and declare void
the final order admtting such personto citizenship, and
shal |l declare the certificate of naturalization of such
person to be canceled. Jurisdictionis conferred on the
courts having jurisdiction of the trial of such offense
to make such adjudi cati on.
8 U S . C 1451(e). The provision is nmandatorysQthe district court
shal|l revoke the citizenship if the individual is convicted under
section 1425. 1d. |Inasnuch as Mbses was convicted in Count |11 of
a violation of 18 U. S.C. § 1425(b), the district court did not err
in revoking the application for naturalization and the final order

admtting Moses to citizenship.

I11. Conviction under Count |V

Moses asserts that his conviction under Count |V nust be
reversed based on the insufficiency of the evidence and the
district court's failure to submt the issue of materiality to the

jury. Count 1V alleged that Moses, in violation of 18 U S. C 8§
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1001, intentionally made a material false statenent to the INS on
Form N-445 "by representing that he had not separated from his
wife, when intruth and in fact, as the defendant well knew, he had
separated from his wife Janice Mses in or about June 1987."
Section 1001 provides:

Whoever . . . knowngly and wllfully falsifies, conceals

or covers up by any trick, schene, or device a materi al
fact, or nmakes any false, fictitious or fraudulent

statenents or representations . . . shall be fined under
this title or inprisoned not nore than five years, or
bot h.

18 U.S. C. 1001.
The Governnment concedes that the failure to submt the
guestion of "materiality" to the jury® violated the Constitution

and necessitates a reversal on Count IV. United States v. Gaudin,

_uUus _, 115 s C. 2310, 2320, 132 L. Ed.2d 444 (1995). The
Gover nnment asserts, however, that a remand to the district court is
unnecessary because Mses was sentenced to serve seven nonths
concurrently for his conviction on Counts IIl and IV, and "the
governnent's confession of error on Count |V woul d neither prol ong
nor shorten the sentence to be served by appellant.” The
Governnent further asserts that Moses has already served the tine,
and the only issue that remains involves the $50.00 mandatory
assessnent .

The Governnent apparently has no intention of retrying Moses

6 Moses objected at trial to the district court's refusal to
permt the jury to determine the materiality of the false
statement .

14



on Count IV. Nevertheless, Mses has urged this Court to perform
a sufficiency review In cases where the reversal permts the
Governnent to retry the defendant, we nust reach a sufficiency of
the evidence argunent because the CGovernnent nmay not retry the

defendant if the evidence at trial was insufficient. See United

States v. Meneses-Davila, 580 F.2d 888, 896 (5th Cr. 1978).
Moses was charged wi th nmaki ng a fal se representati on on August

17, 1992 in his INS Form N-445 application. See United States V.

Shah, 44 F.3d 285, 289 (5th Gr. 1995) (outlining the requisite
el emrents the Governnent nust prove for a conviction under section
1001). Although the indictnent alleged that Mdses m srepresented
that he had not separated from his wfe when in fact he had
separated fromher in 1987, the question formng the basis of the
i ndi ctment asked only if Mses had separated fromhis wife after
the date that he filed his petition for naturalization: "After the
date you filed your petition: 1. Have you nmarried, or been

w dowed, separated, or divorced?" Mses responded "no." Mbses
argues that this was not a fal se statenent because at the tine he
filed his original petition on May 20, 1992 he was married to
Jani ce Moses, but living apart fromher. Fromthe filing of this
petition to the date Mses filed the Form N-445, there was no
change in his marital statussQhe was separated fromhis wife before

he filed the original petition, and he remai ned separated from her

between the filing of the petition and the filing of his N-445
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form Thus, Moses did not nake a fal se statenent when he responded
that he had not separated fromhis wife after the filing of the
original petition.

We do not condone, but rather condemm, Mbdses's |ack of candor
with the INS on the various docunents he filed in an effort to
obtain naturalization. We cannot uphold a conviction, however
where the alleged statenent formng the basis of a violation of
section 1001 is true on its face. Owher circuits have reached a
simlar concl usion:

[A] prosecution for a false statenent under 8§ 1001 or

under the perjury statutes cannot be based on an
anbi guous question where the response may be literally

and factually correct. . . . An indictnent prem sed on
a statenent which on its face is not false cannot
survi ve.

United States v. Vesaas, 586 F.2d 101, 104 (8th Gr. 1978); United

States v. Gahagan, 881 F.2d 1380, 1383 (6th Cr. 1989). Because

Moses's response was not false on its face, the evidence was

insufficient to support the conviction on Count |V.

CONCLUSI ON
Because t he evidence sufficiently supports Mdses's conviction
on Count I1l, we affirmthe conviction and the district court's
order revoking Mses's naturalization and citizenship. The
conviction on Count |V nust be reversed both because the district
court failed to present the issue of materiality to the jury and

because the evidence was insufficient to support Mses's
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convi cti on. W therefore vacate the conviction and sentence on
Count IV and remand the case to the district court wth
instructions that an order of acquittal be entered as to Count |V.

AFFI RVED | N PART, VACATED AND REMANDED I N PART.
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