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Appeal from the United States District Court for the Northern
District of Texas.

Before GARWODOD, EM LIO M GARZA and DENNI'S, G rcuit Judges.

DENNI'S, G rcuit Judge:

TLI, Inc. filed this federal incone tax refund action
contending that its clains were not barred by the statute of
limtations because it had satisfied the requirenments of the
"mtigation" provisions, 88 1311 and 1314 of the Internal Revenue
Code, for lifting the bar of the statute of limtations respecting
its otherwise untinely adm nistrative clains for refunds for 1983
and 1984, and that in any event, 8 108(a)(2) of the Bankruptcy Code
extended its tinme for filing its claimfor refund for the 1984 tax
year. The parties filed notions for sunmary |udgnent. The
district court granted the United States' notion, holding that TLI
failed to satisfy all the requirenents of the mtigation provisions
and that 8§ 108(a)(2) of the Bankruptcy Code does not extend the

time for filing clains for refund. TLI appeal ed. Having revi ewed



the district court's grant of summary judgnment de novo,! we now
affirm
Facts and Procedural History

TLI, Inc., prior to changing its nanme in 1987, was known as
Trailways Lines, Inc. During the taxable years in question, TLI
was a conponent nenber of an affiliated group of corporations that
had properly elected to file consolidated federal incone tax
returns (the "Trailways G oup"). The Trailways Goup filed for
Chapt er 11 bankruptcy protection on February 12, 1988. Pursuant to
the confirnmed Plan of Reorganization, the parent and subsidiary
corporations of the Trailways G oup were nerged into TLI. As the
successor to the other nenbers of the Trailways G oup, TLI is the
sol e owner of the taxpayer clains asserted by the Trailways G oup.

During 1976, 1977, 1978, and 1979, the Trailways G oup
acqui red and pl aced i n service tangi bl e personal property ("Section
38" property) which qualified it for a significant nunber of
| nvestnent Tax Credits ("I TCs"). The ITCs clained in 1976, 1977
and 1978 were fully utilized to reduce the Trailways G oup's tax
burden for such years; however, the Trailways G oup had no taxabl e
incone for 1979. Therefore, the ITCs clainmed in that year were
carried back to reduce its inconme tax liabilities for 1977 and

1978. What was left of the 1979 I TCs were carried forward to 1980

Ynt'l Shortstop, Inc. v. Rally's, Inc., 939 F.2d 1257, 1263
(5th Gr.1991) (citation omtted).
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and subsequent taxable years.

The Trailways G oup, in 1983, 1984, 1985, and 1986, di sposed
of itens of the Section 38 property before the end of their
estimated useful life. Section 47(a)(1l) of the Internal Revenue

Code provides that upon a disposition of Section 38 property

before the close of the wuseful life which was taken into
account in conputing the credit ... the tax ... for such
taxabl e year shall be increased by an anmount equal to the
aggregate decrease in the credits allowed ... for all prior

taxable vyears which would have resulted solely from
substituting, in determning qualified investnent, for such
useful life the period beginning with the tinme the property
was placed in service ... and ending with the tine the
property ceased to be section 38 property.
26 US.C 8§ 47(a)(1). Revenue Ruling 72-221 explains that
"[s]ection 47(a) ... is designed to place the taxpayer in the sane
position at the close of the recapture year as he woul d have been
in had he clained the actual life of the "section 38 property' "
t hat was di sposed of prematurely. Rev.Rul. 72-221, 1972-3 C B. 15.
In order to reach this result, the true life of the property "nust
be substituted in place of the useful life clainmed initially, and
the tax liabilities of all prior years affected by the substitution
must be reconputed.” |d. In situations simlar to that of the
Trailways Goup, the Ruling provides that the unused investnent
credit earned in a later year nmust be treated as an increase in the
credits allowed under 8 38 for prior taxable years and this

i ncrease nust be taken into account in conputing the aggregate

decrease in credits under 47(a); and that 8 47(c) does not



precl ude the carryback of the unused investnent credit for a later
year in reconputing the tax liabilities for all prior taxable years
to determne the anobunt of recapture tax liability under section
47(a). Consequently, the Trailways Goup should have avoided
payi ng recapture taxes in 1983 through 1986 by carrying back its
unused 1979 ITCs in reconputing the tax liabilities for all prior
taxabl e years. But the Trailways G oup failed to conpute its taxes
properly and, as a result, in 1983 through 1986, erroneously paid
recapture taxes it did not owe and clained investnent credit
carryforwards to which it was not entitled.

After the Trailways Goup filed for Chapter 11 bankruptcy
protection on February 12, 1988, its insolvency accountants
di scovered the erroneous conputations resulting in the paynent of
recapture taxes and inproper |TC carryovers. To correct these
errors, the taxpayer filed anended returns on July 28, 1988, for
the cal endar years 1983 through 1986. The anended returns sought
to reduce the taxpayer's | TC carryforward to the proper anount and
to obtain a refund of the recapture taxes paid in error. The
t axpayer attached a statenent expl ai ni ng that because t he requested
refunds related, in part, to a return filed nore than three years
ago, the anmended returns were being filed under the mtigation
provi sions of 88 1311 through 1314 of the Internal Revenue Code as
wel |l as 8§ 505(b) of the Bankruptcy Code.

On August 29, 1989, the Internal Revenue Service ("IRS")
determ ned that the Trailways G oup woul d be allowed its clains for
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a refund for the year 1985 and for a reduction of its I TC carryover
for the year 1986, concluding that "Revenue Ruling 72-221 does
apply in calculating the I TC recapture and the carryovers for 1985
and 1986." The Trailways G oup did not exercise its appeal rights
wth the RS or contest in court the findings in the report.

On Cctober 4, 1989, the |IRS examner reported that the
Trai l ways Group's clains requesting refunds for 1983 and 1984 woul d
be denied because the clains were not tinely filed and the
mtigation statutes did not apply to them The examner's
expl anation, in pertinent part, provided:

The taxpayer in this case is relying on Section 1312(4) which

allows an adjustnent if a determ nation disallows a deduction

or credit which should have been, but was not, allowed to the
taxpayer for another year or to a related taxpayer (for any
year). An inconsistent position is not required, but at the
time the taxpayer first maintained, in witing, the claimfor
deduction or credit that was di sall owed by the determ nati on,

t he proper deduction or credit cannot be barred.

On Decenber 11, 1989, the IRS determ ned that the Trailways G oup's
clains for the 1983 and 1984 tax years would be disallowed,
concluding that for each year "[t]he claim has been denied as it
was not tinely filed and the mtigation statutes do not apply."

TLI filed an action in the district court on Septenber 6,
1991, for the recovery of federal inconme taxes erroneously assessed
and col l ected. TLI noved for summary judgnent on the grounds that:
(1) 8 108(a)(2) of the Bankruptcy Code extended its tinme for filing
its claim for refund for the 1984 tax year; and, (2) it had

satisfied the requirenents of the mtigation provisions for lifting



the bar of the statute of limtations respecting its otherw se
untinely admnistrative clains for refunds for 1983 and 1984 tax
years. The United States filed a response and a cross notion for
summary judgnent. The district court denied TLI's npbtion and
granted the United States' cross notion for summary judgnent. In
its opinion, the district court concluded that (1) § 108 of the
Bankruptcy Code did not afford the taxpayer an extension of tinme in
which it could fileatinely claimfor refund of the overpaynent of
1984 recapture taxes; and, (2) the mtigation provisions of the
Tax Code, 88 1311 through 1314, may not be applied to allow the
taxpayer to lift the bar of the statute of Iimtations and obtain

refunds of overpaid 1983 and 1984 recapture taxes.

Di scussi on
1

Pursuant to 8 108(a) of the Bankruptcy Code, a party nmay
extend a limtations period for two years follow ng a bankruptcy
order for relief. It applies "[i]f applicable nonbankruptcy |aw
fixes a period within which the debtor may comrence an acti on,
and such period has not expired before the date of the filing of
the petition [of bankruptcy]." 11 U.S.C. 8§ 108(a) (enphasis
added) . In this case, TLI filed for bankruptcy before the
expiration of the three-year limtations period for filing a tax
refund claim set forth in 26 US C § 6511(a), for the 1984

refund. The district court decided, however, that 8§ 108(a) of the



Bankruptcy Code tolls the statute of limtations, not for bringing
an admnistrative tax refund claim but only for the bringing of a
suit in court. Since TLI brought suit nore than two years after
the petition for bankruptcy, its claimrests on the application of
8§ 108(a)'s "comrence[nent of] an action" to adm nistrative refund
cl ai ms.

TLI argues that 8§ 108(a)'s "commence[nment of] an action”
includes the filing of an admnistrative claim prerequisite to
litigation. A taxpayer nmust file a claimfor refund with the IRS
before bringing suit in court. Brown v. United States, 890 F. 2d
1329, 1346 (5th G r.1989) (citing 26 U. S.C. § 7422(a); Treas. Reqg.
8§ 301.6402-2(b)(1)). Therefore, TLI argues, the adm nistrative
application for refund is the true commencenent of the "action."

The few courts to have addressed this issue have held that 8§
108(a) does not apply to administrative tax refund clainms. 1In re
Carter, 125 B.R 832, 836 (D.Kan.1991); In re Howard | ndustries,
Inc., 170 B.R 358, 361-62 (S.D. Onio 1994). See also Lynch v.
Rogan, 50 F. Supp. 356, 357-58 (S.D.Cal.1943) (interpreting the
predecessor to § 108(a), the fornmer 11 U.S.C. § 29, which tolls the
statute of limtations for "institut[ing] proceedi ngs"). In re
Carter, cited by In re Howard I ndustries, held that the filing of

an adm ni strative refund cl ai mdoes not constitute the conmencenent



of "an action" under 8§ 108(a).2 The Bankruptcy Court reasoned that
a taxpayer nust file an adm nistrative refund claimand wait for a
ruling or for the statutory waiting period to expire before it may
"commence an action” by filing suit indistrict court. Carter, 125
B.R at 836. "Action" refers tothe actual tax litigation, a | egal
contest by judicial process.

W agree. Wiile an admnistrative refund application nust
precede a tax action, it does not commence it. Statutory
construction begins wth the ordinary nmeaning of the text.
Escondi do Mutual Water Co. v. La Jolla Band of M ssion Indians, 466
UusS. 765, 772, 104 S. . 2105, 2110, 80 L.Ed. 753, 761 (1984);
Amarillo Prod. Credit Assoc. v. Farm Credit Admn., 887 F.2d 507,
510 (5th G r.1989) (citation omtted). An "action" in its "usual
| egal sense neans a | awsuit brought in a court; a formal conplaint

brought within the jurisdiction of a court of law " Black's Law

2Carter, 125 B.R at 836. The court held instead that refund
cl ai mrs cone under 8§ 108(b), which grants a 60-day extension for the

"period within which the debtor ... may file any pl eadi ng, denmand,
notice, or proof of claimor loss, cure a default, or perform any
simlar act.”" 11 U S.C 8§ 108(b). The application of 8§ 108(b)

does not affect TLI's 1984 anended refund request, submtted nore
than sixty days after filing for bankruptcy. TLI argues that 8§
108(b) does not apply to its refund claimbecause 8§ 108(b) lists
categories of procedures, "pleadings, demands, notice," required
after the start of litigation, but a tax refund clai m precedes
litigation. Wiile we need not decide the 1issue of the
applicability of § 108(b) to tax refund clains here, we note that
TLI"s argunent ignores 8 108(b)'s reference to "proof of claimor
| oss,"” a precursor to litigation. Thus 8§ 108(b) may very well
apply to an admnistrative tax refund claim due prior to any
potential litigation.



Dictionary 28 (6th ed. 1990). Rule 3 of the Federal Rules of Cvil
Procedure, titled "Comencenent of Action," defines it thus: "A
civil action is comenced by filing a conplaint with the court.™
We agree with the other courts that have addressed the issue that
t he | anguage of 8§ 108(a) does not serve to extend the statute of
limtations for filing an adm nistrative tax refund claim

2.

Odinarily, the statute of limtations acts as a conpl ete bar
to both taxpayers and the |IRS seeking to correct past errors.
Years cl osed of f through a cl osi ng agreenent or the doctrine of res
judicata are simlarly beyond the reach of efforts to recalcul ate
tax liability. However, in narrowWy defined circunstances, the
strictures established by the statutes of repose are | oosened by
the Tax Code's mitigation provisions. 26 U S.C. 88 1311-1314.

These sections, designed mainly to deal with inconsistencies
by the taxpayer, a related person, or the IRS, were expanded by
Congress in 1953 to all owredress of additional "tax inequities" in
spite of the statute of |imtations or simlar barrier. The
| egi slation, found in 88 1312(3)(B) and 1312(4), is applicabl e when
the taxpayer or the IRS, while the proper taxable year remains
open, chooses the wong year to include an itemin gross incone or
takes a deduction or credit and discovers the mstake after the

period for correction has ended. See generally Irving Bell, Recent

Devel opments Amd the Mysteries of Mtigation, 17 U C L. A L.Rev.



542 (1969-70); Boris |. Bittker & Lawence Lokken, Federal
Taxation of Incone, Estates and Gfts 8§ 113.9 (2d ed. 1992);
Mertens Law of Fed. |ncome Tax, Comm § 1311-12.

Sections 1311 and 1312, in pertinent parts, provide:

If a determ nation (as defined in section 1313) is described
in one or nore of the paragraphs of section 1312 and, on the
date of the determnation, correction of the effect of the
error referred to in the applicabl e paragraph of section 1312
is prevented by the operation of any law or rule of law ...
then the effect of the error shall be corrected by an
adj ustnment nmade in the anount and in the manner specified in
section 1314.

26 U.S. C. § 1311(a);

The circunstances under which the adjustnent provided in
section 1311 is authorized are as foll ows:

(4) Double disallowance of a deduction or credit. The
determ nation disallows a deduction or credit which should
have been all owed to, but was not allowed to, the taxpayer for
anot her taxable year, or to a rel ated taxpayer.

26 U . S.C. § 1312,

In the case of a determnation described in section 1312(4)
(relating to disall owance of certain deductions and credits),
adj ustnent shall be nmade under this part only if credit or
refund of the overpaynent attributable to the deduction or
credit described in such section which should have been
all owed to the taxpayer or rel ated taxpayer was not barred, by
any law or rule of law, at the tine the taxpayer first
mai nt ai ned before the Secretary or before the Tax Court, in
witing, that he was entitled to such deduction or credit for
the taxable year to which the determ nation rel ates.

26 U.S.C. 8§ 1311(b)(2)(B)
Thus, § 1312(4) permts a refund claim which is otherw se
barred if (1) the determ nation disallows a deduction or credit

t hat shoul d have been—but was not—-al | owed t he taxpayer for another
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taxable year or to a related taxpayer; and, (2) the resulting
credit or refund was not barred at the tinme the taxpayer first
mai ntained in witing before the IRS or the Tax Court that he was
entitled to the deduction or credit for the taxable year to which
the determ nation rel ates. See Longiotti v. United States, 819
F.2d 65, 68 (4th G r.1987). The governnent argues that the
taxpayer has failed to denonstrate that either of these mtigation
elenments is present. W need not reach both issues, because we
agree that TLI failed to establish that there was a "double
di sal l owance"—+.e. a determnation disallowing a deduction or
credit that should have been—but was not-all owed the taxpayer for
anot her taxable year.

TLI contends that the IRS's determnation allowing TLI'Ss
claims for 1985 and 1986 al so constituted a "determ nation" that
resulted in a "doubl e di sal |l owance" of the taxpayer's 1979 | TCs for
use inits 1983 and 1984 tax years. This argunent sinply begs the
question; it bases its conclusion on assunptions that are as nuch
in need of proof or denonstration as the conclusion itself, viz.,
that the taxpayer asked for and was disallowed 1983 and 1984
credits or deductions in connection with its anended 1985 and 1986
returns. The record does not support these suppositions.

Section 1312(4) applies in the select circunstances in which
the taxpayer, while the correct taxable year is still open, picks

the wong year to take a deduction or credit and finds, when
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di sal l owance for the wong year is determ ned, that the correct
year is no |l onger open. 4 Bittker & Lokken, supra, 8 113.9.3. For
exanple, if a taxpayer files a claim for a refund in 1990,
asserting that she neglected to include a charitable contribution
for that year, and the claimis refused by the IRS and the courts
on the basis that the contribution was actually paid in 1989, a
refund clai mshould be allowed for 1989. Provided that the claim
woul d have been tinely had it been filed when the unsuccessful 1990
claim was filed, the statutes of limtation would not prevent
recovery. ld. citing JBN Tel. Co. v. US., 638 F.2d 227 (10th
Cr.1981) (applying 8 1312(4) to a taxpayer who deducted a | oss on
his 1972 return, but the court, after the limtations period had
expired for 1971, found that the proper year was 1971).

TLI' s doubl e di sal | owance cl ai m does not clear even the first
hurdl e of the mtigation provisions. TLI bases its case upon the
| RS's determ nation to grant the taxpayer refunds for its 1985 and
1986 tax years. That determ nation did not disallowthe taxpayer
a deduction or credit, much less constitute a disallowance of a
deduction or credit which shoul d have been all owed to the taxpayer
i n anot her year. That determ nation involved only the 1985 and
1986 tax years; it did not address substantively the taxpayer's
entitlenent to deductions or credits in any other year. O course,
the Trailways Goup's clains asserted in its anmended 1983, 1984,

1985, and 1986 returns were interrelated in that they sought to
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have its tax liability for each year reconputed according to the
interpretation of the Code set forth in Revenue Ruling 72-221.
This rel ationship alone, however, is not sufficient to cause the
| RS's determ nations regarding the 1985 and 1986 tax years to neet
the requirenments of a doubl e disallowance under § 1312(4).

The judgnent of the district court is AFFI RVED
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