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Summary Cal endar.

Ellis EE NNCHOLS, Jr., Plaintiff-Appellant,
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LORAL VOUGHT SYSTEMS CORPORATI QN, Def endant - Appel | ee.
April 22, 1996.

Appeal from the United States District Court for the Northern
District of Texas.

Bef ore WENER, PARKER and DENNI'S, Crcuit Judges.

ROBERT M PARKER, Circuit Judge:

This is an age discrimnation case filed pro se by Nichols
under the ADEA on May 24, 1994, agai nst Loral Vought and its parent
conpany, Loral Corporation. On June 15, 1994, Loral Vought filed
its original answer, and Loral Corporation filed a notion to
dismss. Thereafter, Nichols hired an attorney to represent himin
the action and agreed to the di sm ssal of Loral Corporation. Loral
Vought then noved for summary judgnent, and on May 22, 1995, the
district court granted the notion. N chols tinely appeal ed.

| . FACTUAL BACKGROUND

Loral Vought hired Ni chols as a contracts adm ni strator on May
5, 1989. Loral Vought gives each of its enployees annual witten
performance evaluations. Bill Nance, N chols' supervisor at the
time, gave N chols a performance evaluation for 1989, ranking
Nichols in the mddle of five categories ("Meets Expectations").
Nance al so gave N chol s his perfornmance eval uation for 1990. Loral
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Vought's evaluation form in 1990 had changed sonmewhat from the
previous year and contained four categories instead of five.
Nance's 1990 evaluation of N chols rated himin the next to the
| owest of these categories ("Usually Meets Expectations”).

On July 17, 1991, N chols was transferred into a different
section of Loral Vought where he continued to work as a contracts
adm ni strator under the supervision of Kathy K. Verrijcke. I n
1991, Verrijcke also gave Nichols a performance rating of "Usually
Meets Expectations.” On Novenber 23, 1992, Verrijcke gave N chol s
an interim performance evaluation as a followup to the 1991
assessnent. Ni chols again received a rating of "Usually Meets
Expectations.”

In early 1993, Loral Vought determ ned that a conpany-w de
reducti on of personnel was necessary. Jack Abbott, the Director of
Fi nanci al Managenent for Loral Vought, was responsible for making
t he actual decision of whom would be laid off in the contracts
adm ni stration area. In making the lay off selections, Abbott
reviewed the performance evaluations of all enployees. Abbot t
sel ected Nichols for lay off, and Loral Vought term nated Ni chol s’
enpl oynent on March 29, 1993.

Ni chol s' age discrimnation conplaint centers on all egations
that his supervisor, Kathy Verrijcke, was biased against him
because of his age. As evidence, N chols cites "three or four
occasions" prior to 1992 when Verrijcke pointed out that she was
Ni chol s' superior despite being younger. Additionally, two simlar

events allegedly occurred in 1992, one in August and one in



Novenber. N chols contends that Verrijcke's bias |l ed her to give
hi munr easonabl y harsh performnce eval uati ons, to harass hi mabout
hi s age, and to "poi son" the m nds of managenent officials who nade
the decisionto lay Nichols off. N chols additionally alleges that
Verrijcke nmade insensitive statenents regardi ng di sabl ed persons
and African-Anericans and that she habitually nmade off-color or
sexual remarKks.

Loral Vought denies that its decision to lay off N chols was
based on age. Instead, it argues that N chols was laid off for
| egitimate, non-discrimnatory reasons and that Verrijcke played no
part in determ ning which enployees would be laid off. Lor al
Vought further contends that Nichols' |ayoff was the result of
careful application of standardized procedures, beginning wth
Ni chol s' annual performance evaluations and culmnating in the
nmet hodi cal sel ection of enpl oyees for |ayoff.

1. ANALYSI S

The standard of review on appeal from a district court's
granting of summary judgnent is de novo. Bodenhei nmer v. PPG
I ndus., Inc., 5 F.3d 955, 956 (5th Cr.1993). Sunmary judgnent is
appropriate if there is "no genuine issue as to any material facts
and ... the noving party is entitled to judgnent as a matter of
law." Fed.R Cv.P. 56(c). The threshold inquiry, therefore, is
whet her there are "any genui ne factual issues that properly can be
resolved only by a finder of fact because they may reasonably be
resolved in favor of either party.” Anderson v. Liberty Lobby,

Inc., 477 U S. 242, 250, 106 S.C. 2505, 2511, 91 L.Ed.2d 202



(1986). O course, "the substantive laww Il identify which facts
are material." |1d. at 248, 106 S.C. at 2510. All of the evidence
must be viewed in the light nost favorable to the notion's
opponent. Bodenheiner, 5 F.3d at 956.

A plaintiff who can offer sufficient direct evidence of
intentional discrimnation should prevail, just as in any other
civil case where a plaintiff neets his burden. See Portis v. First
Nat'l Bank of New Al bany, Mss., 34 F.3d 325, 328 n. 6 (5th
Cir.1994). However, because direct evidence of discrimnation is
rare, the Suprenme Court has devised an evidentiary procedure that
allocates the burden of production and establishes an orderly
presentation of proof in discrimnation cases. Bodenheiner, 5 F. 3d
at 957, see McDonnell Douglas Corp. v. Geen, 411 U S 792, 93
S.C. 1817, 36 L.Ed.2d 668 (1973).

Ni chols cannot point to sufficient direct evidence of
discrimnation to prevail wthout wusing the burden-shifting
analysis. "Direct evidence of discrimnation is evidence which, if
believed, would prove the existence of a fact (i.e., unlawf ul
di scrim nation) W t hout any inferences or presunptions.”
Bodenheinmer, 5 F. 3d at 958 (enphasis added). N chols' evidence is
insufficient to establish unlawful discrimnation wthout any
i nf erences. Therefore, he nust rely on the traditional
burden-shifting analysis as set forth by the Suprene Court and
adopted by this Crcuit.

In a reduction-in-force case, a plaintiff nakes out a prinma

facie case by showing (1) that he is wthin the protected age



group; (2) that he has been adversely affected by the enpl oyer's
decision; (3) that he was qualified to assune anot her position at
the time of the discharge; and (4) "evidence, circunstantial or
direct, fromwhich a factfinder m ght reasonably concl ude that the
enpl oyer intended to discrimnate in reaching the decision at
issue."” Anburgey v. Corhart Refractories Corp., Inc., 936 F.2d
805, 812 (5th Cr.1991) (citation omtted). There is no dispute
that Nichols was within the protected age group and that he was
adversely affected by being laid off. However, Loral Vought
asserts that Nichols failed to establish that he was qualified to
assune anot her position at Loral Vought, had one been avail abl e at
the time of the lay off. Furthernore, Loral Vought disputes that
Ni chol s showed any evi dence, circunstantial or direct, from which
a factfinder m ght reasonably conclude that Loral Vought intended
to discrimnate in laying off N chols.

"[Tlo establish a prima facie case, a plaintiff need only
make a very m ni mal showi ng." Thornbrough v. Col unbus & Greenville
R R Co., 760 F.2d 633, 639 (5th Cr.1985). Therefore, we assune
arguendo that Nichols has established a prinma facie case.

A prima facie case raises an inference of unlawf ul
di scrimnation. Rhodes v. Quiberson Ol Tools, 75 F.3d 989, 992
(5th Cr.1996) (en banc). The burden of production then shifts to
the defendant to proffer a legitimte, non-discrimnatory reason
for the chall enged enpl oynent action. 1d. The defendant nay neet
this burden by presenting evidence that "if believed by the trier

of fact, would support a finding that unlawful discrimnation was



not the cause of the enploynent action.”™ 1d. (quoting St. Mary's
Honor Center v. Hicks, 509 US. 502, ----, 113 S. Q. 2742, 2747,
125 L. Ed. 2d 407 (1993)).

Loral Vought has articulated a |l egitimte, non-discrimnatory
reason for the layoff, i.e., the reduction in force. |If believed
by the trier of fact, this reason would support a finding that
unlawful discrimnation was not the cause of the discharge.
Therefore, the presunption raised by N chols' prima facie case
di sappears. Rhodes, 75 F.3d at 992.

Next, the plaintiff is given the opportunity to denonstrate
that the defendant's articulated rationale is nerely a pretext for
di scrim nation. | d. If N chols can raise a genuine issue of
material fact as to whether he has established pretext, that wll
suffice to avoid sunmmary judgnent. No additional evidence of
discrimnation is needed to defeat the summary judgnent notion
See id. at 993 ("In tandemwith a prinma facie case, the evidence
allowing rejection of the enployer's proffered reasons will often,
perhaps wusually, permt a finding of discrimnation wthout
addi tional evidence."). As evidence of pretext, Nichols points to
the alleged disparity between Verrijcke's eval uations of him and
t hose of his previous supervisor (Nance), the statenents all egedly
made by Verrijcke, and conparative evidence purportedly show ng
that N chols was clearly better qualified than younger workers
allowed to remain at Loral Vought.

O Nichols' four evaluations, he received the sane rating on

the three that used the sane form Accordingly, the reviews do not



support N chols' contention that Verrijcke rated him | ower than
Nance.

Simlarly, N chols' contention that Verrijcke's alleged
coments regardi ng his age are evidence of unlawful discrimnation
is wthout nerit. Ni chols clainms that on roughly five to six
occasions over approximately three and a half years, the | ast
occurring in Novenber of 1992, Verrijcke pointed out that she was
Ni chol s' superior despite being younger. Even assumng that a jury
coul d reasonably infer that these comments, if nmade, were nore than
"stray remarks," see Waggoner v. City of Garland, Tex., 987 F.2d
1160, 1166 (5th G r.1993), Verrijcke was not the rel evant deci sion
maker. To be probative, allegedly discrimnatory statenents nust
be made by the rel evant decision nmaker. See Normand v. Research
Inst. of Am, Inc., 927 F.2d 857, 864 & n. 3 (5th Gr.1991). Here,
however, N chols fails to offer any conpetent summary judgnent
evidence to rebut Abbott's assertion that he did not consult
Verrijcke in making the | ayoff decision. The only way N chol s has
shown that Verrijcke participated in the decision is through her
eval uations of N chols which Abbott considered. However, as
previ ously di scussed, Ni chols has not shown t hese eval uations to be
di scrim natory.

Last, N chols points to evidence purportedly show ng that he
was clearly better qualified than younger workers all owed to remain
at Loral Vought. A genuine issue of material fact exists when
evi dence shows the plaintiff was "clearly better qualified" than

younger enpl oyees who were retained. Bodenheiner, 5 F.3d at 959.



However, this evidence nust be nore than nerely subjective and
specul ati ve. See Mol nar v. Ebasco Constructors, Inc., 986 F.2d
115, 119 (5th G r.1993); Elliott v. Goup Medical & Surgical
Serv., 714 F.2d 556, 564 (5th G r.1983), cert. denied, 467 U S.
1215, 104 S.C. 2658, 81 L.Ed.2d 364 (1984). To establish a fact
gquestion as to relative qualifications, a plaintiff nust provide
sufficiently specific reasons for his opinion; mere subjective
specul ation will not suffice.

In his attenpt to show that he was nore qualified than other
i ndi vidual s who were not laid off by Loral Vought, N chols submts
only his own affidavit and deposition testinony where he clains to
be better qualified than three of the remining contracts
admnistrators. In his affidavit, N chols states that "younger,
less qualified persons (Jack Hamlton, Jon Goodwin, and Jame
Larson), were allowed to remain at Defendant. Ms. Larson was in
her twenties and had no actual experience in federal contracting
prior to her enploynent with Defendant." Simlarly, in deposition
testinony Nichols concludes that he was better qualified than these
i ndi vi dual s because he had nore work experience.

However, an "attenpt to equate years served w th superior
qualifications ... [is] unpersuasive." Bodenheiner, 5 F.3d at 959.

Qobvi ously, work experience i s one conponent of defining who is nore

"qualified." However, Bodenhei ner, mandates that greater
experience alone will not suffice to raise a fact question as to
whet her one person is clearly nore qualified than another. More
evi dence, such as conparative work performance, is needed.



Ni chol s' summary judgnent evidence does not contain sufficiently
specific reasons to support his subjective opinion that he was nore
qualified than the other individuals.

Accordingly, N chols has failed to raise a genuine issue of
material fact as to whether he established that Loral Vought's
proffered reason was pretext for unlawf ul di scrim nation.
Therefore, the summary judgnent granted by the district court is

AFF| RMED.



