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Appeal from the United States District Court for the Northern
District of Texas.

Bef ore GARWOOD, W ENER and PARKER, Circuit Judges.

PER CURI AM

Debt or s- Appel | ants Aegi s Specialty Marketing I nc. of Al abansg,
et al., appeal from a district court decision reversing the
bankruptcy court's confirmation of a reorganization plan filed
pursuant to Chapter 11 of the Bankruptcy Code. W find that the
decision of the district court is not a "final order"!, and we
therefore dismss this appeal for want of jurisdiction.

PROCEEDI NGS BELOW

On Novenber 17, 1992, Aegis Specialty Mrketing Inc. of
Al abama, et al. ("the Debtors"), filed for relief under Chapter 11
of the Bankruptcy Code. Donald L. Ferlita ("Ferlita"), a creditor

in the bankruptcy proceedings, tinely filed a Proof of Claimin the

1See 28 U.S.C. § 158(d)



bankruptcy court. This claimwas classified as a general unsecured
claimpursuant to Class 6 of the Debtor's Plan of Reorganization.

On June 10, 1993, the Debtors filed their Chapter 11 Plan of
Reorgani zation. After determ ning that the Debtor's proposed pl an
conplied with the requirenents of 11 US C 8§ 1129(a), the
bankruptcy court confirned the plan. The bankruptcy court |ater
entered findings of facts and conclusions of law to support its
decision to confirm Ferlita appealed the confirmation to the
federal district court for the Northern District of Texas.

On appeal to the district court, Ferlita argued that the
Debtors had failed to present the bankruptcy court wth any
evi dence that woul d support a finding that the plan conplied with
the requirenents of 11 U S C 8§ 1129(a). Specifically, Ferlita
argued that the "good faith" requirenent of 8§ 1129(a)(3)? was not
met .

The district court concluded that, under the law of this
circuit, the bankruptcy court is to hold an evidentiary hearing on
the confirmability of a plan of reorgani zation, with the burden on
the plan's proponents to present evidence supporting a finding of
conpliance with the requirenents of 8§ 1129(a).®* The district court

held that, because the bankruptcy court incorrectly based its

211 U.S.C. 8§ 1129(a)(3) provides:

(a) The court shall confirma plan only if all of the
follow ng requirenents are net:

(3) The plan has been proposed in good faith and not by
any neans forbidden by | aw.

SMenor andum Opi ni on and Order, at 4 (March 29, 1995).
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ruling confirm ng the plan on the erroneous assunption that Ferlita
had the burden of proving the plan unconfirmble, the bankruptcy
court's ruling was invalid and had to be reversed and remanded to
t he bankruptcy court for further proceedings to determ ne whet her
the plan net the requirenents of 8§ 1129(a).

The Debtors filed the present appeal urging us to reverse the
district court on the basis that the district court erred when it

di sregarded the bankruptcy court's factual findings and reversed

the order confirmng the reorganization plan. The issue of
jurisdiction was raised by this court, and we requested
suppl enental briefs from the parties on this issue. After

reviewi ng the parties' briefs and the applicable case | aw, we have
determ ned that we are without jurisdiction to reach the nerits of
this appeal .
JURI SDI CTI ON UNDER 28 U.S.C. § 158(d)

This court has jurisdiction to hear "appeals fromall final
deci sions, judgnents, orders, and decrees."” 28 U S.C. § 158(d).
The jurisdictional question we are presented with in the instant
case is whether, under the facts presented, the district court's
order reversing and remandi ng "for further proceedi ngs to determ ne
whet her such [reorgani zation] plan neets the requirenents of 11
US C § 1129"% is a "final order" for purposes of appeal.

This court has stated "that when a district court sitting as
a court of appeals in bankruptcy remands a case to the bankruptcy

court for significant further proceedings, the remand order i s not

‘Supra note 4, at 5-6.



"final' and therefore not appeal able under § 158(d)." In re
Ni chols, 21 F.3d 690, 692 (5th Cr.1994) (citing In re Bowran, 821
F.2d 245 (5th Cr.1987)). Therefore, where a district court's
remand entails significant further proceedi ngs, such as additional
fact-finding, then the order should not be considered final.
However, if the remand i nvolves only mnisterial proceedi ngs, such
as the entry of an order by the bankruptcy court in accordance with
the district court's decision, then the order should be consi dered
final.>®

W hold that the district court's order reversing and
remanding for further proceedings is not final under 8§ 158(d).
Consequently, we are without jurisdiction to reach the nerits of
t he Debtors' appeal.

We are not to be understood as holding that a reversal of a
confirmation order can never be considered final. |In fact, we have
previously inplicitly recognized circunstances in which a district
court's order reversing a confirmation order is final for purposes
of appeal. See Inre Briscoe Enter., Ltd., Il., 994 F. 2d 1160 (5th
Cir.1993) (addressing the nerits of an appeal from a district
court's reversal of the bankruptcy court's confirmation order
W t hout discussing jurisdictional issues). Consequently, the
finality of an order for purposes of appeal pursuant to 8§ 158(d)
must be nmade on a case-by-case basis.

JURI SDI CTI ON UNDER THE COLLATERAL ORDER EXCEPTI ON

°See Bowman, 821 F.2d at 247 (final order is one in which
all that remains to be done is the nechanical entry of judgnent).



In the alternative, the Debtors contend that if we do not
have jurisdiction under 8 158(d), we may still find jurisdiction
under the collateral order exception. In order to establish
jurisdiction under this exception, three requirenents nust be
sati sfi ed. The order appealed from nust: "(1) "conclusively
determ ne the disputed question,' (2) "resolve an inportant issue
conpletely separate fromthe nerits of the action,' and (3) "be

ef fectively unrevi ewabl e on appeal froma final judgnent.' Inre
Aucoin, 35 F.3d 167, 170 (5th G r.1994) (quoting R chardson-Merrel,
Inc. v. Koller, 472 U.S. 424, 431, 105 S.C. 2757, 2761, 86 L. Ed. 2d
340 (1985)). "These conditions are conjunctive: failure of any
one results in the failure of jurisdiction." Id. (citing In re
Delta Servs. Indus., Etc., 782 F.2d 1267, 1272 (5th Cr.1986)).

While the order appealed from in the instant case m ght
arguably satisfy the first two requirenents of the coll ateral order
exception, it clearly does not satisfy the third. Assum ng,
arguendo, that the district court inproperly placed the burden of
provi ng that the reorgani zation plan conplied with the requirenents
of 8 1129(a) on the proponents of the plan, such ruling would still
be reviewabl e on appeal froma final judgnent. Consequently, the
order appeal ed from does not satisfy the third requirenent of the
col | ateral order exception and we are therefore wthout
jurisdiction to hear this appeal.

CONCLUSI ON

Because we lack jurisdiction in the instant case, we do not

address the i ssue of whether the district court was correct when it



hel d that the the burden of proving the confirmability of a plan of
reorgani zation i s upon the proponent of the plan. W al so express
no opi nion as to whether the confirmation hearing conducted by the
bankruptcy judge on October 28, 1993, anmounted to a sufficient

evidentiary hearing.® The appeal is therefore D SM SSED

6See Wllianms v. H bernia Nat'l Bank, 850 F.2d 250, 253 (5th
Cir.1988) (bankruptcy court nust hold an evidentiary hearing in
ruling on confirmation).



