IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10327

In The Matter OF: T.F. Stone Conpany, Inc.,

Debt or .
T. F. STONE COVPANY, | NC.
Appel | ant,
ver sus
LUCY HARPER, County Treasurer
of Bryan County, Gkl ahonma
Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

Decenber 28, 1995
Bef ore REAVLEY, H G3 NBOTHAM and BARKSDALE, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

This appeal raises the question whether a peppercorn price
recei ved in a noncol lusive, lawfully conducted tax forecl osure sale
of the real property of a Chapter 11 debtor can constitute "present
fair equivalent value" wthin the neaning of § 549(c) of the
Bankruptcy Code, 11 U S.C. 8§ 549(c). T.F. Stone Conpanies, Inc.,
a reorgani zed debtor in possession, sought a noney judgnent in
bankruptcy court against the Treasurer of Bryan County, Okl ahoma,
claimng that Bryan County's postpetition tax forecl osure sale of

St one Conpani es' | and was unaut hori zed and for insufficient val ue.



The bankruptcy court granted sunmary judgnent for the Treasurer,
and the district court affirnmed. St one Conpani es appeal s. W
agree with the lower courts that because the tax sale was

noncol l usive and conplied with Cklahoma law, it was "for present

fair equivalent value" as required by 8§ 549(c). W affirm

| .

In July 1985, T.F. Stone Conpanies, Inc., acquired title to
approximately five acres of land in Bryan County, Okl ahona. On
July 3, 1989, Stone Conpani es petitioned for Chapter 11 bankruptcy,
listing the Cklahoma property in its schedul e of assets at a val ue
of $65, 000. Though Stone Conpanies failed to pay ad val oremtaxes
on the Gkl ahoma property for 1989, it did not list Bryan County as
a creditor on its schedules and never filed notice of its
bankruptcy in Bryan County.

On Qctober 1, 1990, the County Treasurer of Bryan County, Lucy
Har per, conducted a tax foreclosure sale of the Cklahoma property
in an attenpt to satisfy Stone Conpanies' delinquent tax
obligation, as authorized under Cklahoma law. See Ckla. St. Ann.
tit. 68 88 3105 & 3107. No bids were tendered at this tax sale, so
title to the Oklahonma property was deened transferred to Bryan
County. See kla. St. Ann. tit. 68 8 3108.' During the two years

after Bryan County took title to the Cklahoma property, Stone

Under § 3108, a county treasurer nmay "bid off" property in
t he amount of taxes due, giving the county the | egal and equitable
rights of a purchaser. Bryan County's bid off nenorialized a lien

on the Okl ahoma property for taxes due at that tine.
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Conpani es had a right to redeemthe Gkl ahoma property by satisfying
its outstanding tax debt. See kla. St. Ann. tit. 68 § 3113
St one Conpani es did not exercise this right, however, and did not
pay ad val orem taxes on the Okl ahoma property for 1990, 1991, or
1992.

On June 14, 1993, Bryan County conducted a "Tax Resal e" of the
Okl ahoma property and sold it to Dickie and Carolyn Kidd for $325,
which was used to satisfy Stone Conpanies' delinquent tax debt.
See Ckla. St. Ann. tit. 68 8§ 3125 (providing for resale of
unredeened properties after two-year redenption period). Thi s
resale to the Kidds extingui shed Stone Conpani es' redenption right
and thereby elimnated Stone Conpanies' remaining equity in the
&l ahoma property. See Ckla. St. Ann. tit. 68 § 3113.

On Cctober 21, 1993, Stone Conpani es sued i n bankruptcy court
under 8 549 of the Bankruptcy Code, 11 U S.C § 549, seeking to
void the effects of Bryan County's acquisition of title to the
Ckl ahoma property and subsequent resale to the Kidds as an

unaut hori zed postpetition transfer. Seelnre T.F. Stone Cos., 170

B.R 884 (Bankr. N.D. Tex. 1994). On January 6, 1994, however,
St one Conpani es repurchased the Okl ahoma property from the Kidds
for $39,500 and agreed to dismss the Kidds fromthis litigation.
Since Bryan County's resale to the Kidds was a transfer to a
subsequent good faith purchaser, Stone Conpanies' repurchase of the
Okl ahoma property in January neant that its only remedy under the
Bankruptcy Code was to pursue a noney judgnent fromthe "initia

transferee" for the value of property inproperly transferred. See



11 U.S.C. 88 549(c) & 550.2 Stone Conpani es anended its conpl ai nt
accordingly to seek recovery, under 8§ 549 and 8§ 550, of the val ue
of the Okl ahoma property fromthe Treasurer of Bryan County.

The Treasurer raised several affirmative defenses, including
a claimthat the deened transfer to Bryan County and subsequent
resale to the Kidds could not be avoi ded under § 549(c) because
t hese transactions produced a transfer to a "good faith purchaser
w t hout know edge of " Stone Conpani es' bankruptcy and "for present
fair equivalent value." The bankruptcy court granted summary
judgnment for the Treasurer on the basis of this § 549(c) defense,

denyi ng recovery to Stone Conpanies. The district court affirned.

1.
A trustee in bankruptcy —or, in a Chapter 11 case, a debtor
i n possession —may avoid an unauthorized postpetition transfer
under 8 549(a) of the Bankruptcy Code, 11 U . S.C. 8§ 549(a), subject
to certain exceptions set forth in the Code. One such exception
provi des: "The trustee [or debtor in possession] nmay not
avoid . . . a transfer of real property to a good faith purchaser

w t hout know edge of the commencenent of the case and for present

2Section 550(a) provides: "Except as otherw se provided in
this section, to the extent that a transfer is avoided under
section. . . 549 . . . of thistitle, the trustee nmay recover, for

the benefit of the estate, the property transferred, or, if the
court so orders, the val ue of such property, from—(1) the initial
transferee of such transfer or the entity for whose benefit such
transfer was made . . . ." The bankruptcy court determ ned that
Bryan County becane the "initial transferee"” when it acquiredtitle
to the Property at the original October 1990 tax forecl osure sale,
prior to the resale to the Kidds. Bryan County has not chall enged
t hat determ nation on appeal



fair equivalent value . . . ." 8 549(c). The Treasurer concedes
that Bryan County's postpetition sale of the Cklahoma property to
the Kidds, in extinguishing Stone Conpanies' right under Okl ahoma
law to redeem the Okl ahoma property, effectuated an unauthorized
transfer of the Okl ahoma property within the neaning of § 549(a).
Stone Conpanies in turn concedes that Bryan County and the Kidds
transacted in good faith and w t hout know edge of Stone Conpani es
bankruptcy. The parties thus agree that the sole question in this
appeal is whether the transfer conpleted via Bryan County's initial
acqui sition of the Ol ahoma property in Cctober 1990 and subsequent
resale to the Kidds for $325 in June 1993 was a transfer made "for
present fair equival ent value."

To answer this question, we nust determine the applicability

of the Suprene Court's recent decision in BFP v. Resolution Trust

Corp., 114 S. . 1757 (1994). The Court decided BFP on May 23,
1994, after Stone Conpanies filed this suit but before the
bankruptcy court di sposed of Stone Conpani es' clains. BFPinvol ved
a prepetition nortgage forecl osure sale of a honme previously owned
by BFP, a Chapter 11 debtor in possession. BFP' s nortgage creditor
had sold the hone for $433,000 shortly before BFP' s bankruptcy
petition. BFP sued to avoid the transfer under 8§ 548 of the
Bankruptcy Code, 11 U S.C. 8§ 548, alleging that the property was
worth over $725,000 at the tine of the foreclosure sale, and that
therefore the prepetition transfer was avoi dable under 8§ 548(a)
because BFP "received | ess than a reasonably equivalent value in

exchange for [the] transfer or obligation.” § 548(a)(2)(A). The



i ssue before the Court was whether the $433,000 obtained at the
foreclosure sale satisfied this § 548 requirenent that a transfer
be made for "reasonably equival ent value." The Court, per Justice
Scalia, held 5-4 "that a fair and proper price, or a reasonably
equi val ent value,' for foreclosed property, is the price in fact
received at the foreclosure sale, so long as all the requirenents
of the State's forecl osure | aw have been conplied with." BFP, 114
S. . at 1765.

In the case before us, whil e the bankruptcy court acknow edged

t hat BFP addressed 8 548's requirenment of "reasonably equival ent

val ue" in the context of a prepetition nortgage foreclosure sale,
it relied on BEP in determ ning that Bryan County's postpetition
tax foreclosure sale of Stone's land satisfied the requirenent

under 8 549 that a transfer be "for present fair equival ent val ue."

The bankruptcy court concluded that "[t] he price obtained at a non-
col lusive tax foreclosure sale, conducted in accordance with all
state | aws, presunptively neets the "present fair equival ent val ue

standard in 8 549(c)." In re T.F. Stone, 170 B.R at 892. The

district court agreed that "the reasoni ng of BFP should be applied

inthe context of tax foreclosures,"” and concl uded that "t herefore,
BFEP controls the issue presented in the case at hand."

On appeal, Stone Conpani es chal |l enges the concl usions of the
| ower courts on two grounds. First, Stone Conpani es contends that
t he proceeds fromBryan County's sal e of the Okl ahona property were

used to satisfy Stone Conpani es' antecedent tax debt and therefore

do not qualify as "present" value for purposes of 8§ 549(c)'s



requi renent of "present fair equivalent value." Second, Stone
Conpani es argues that BFP is distinguishable fromthis case and
t hus ought not guide our 8 549(c) analysis. W address each of

these argunents in turn

L1,

St one Conpani es argues that because Bryan County used t he $325
fromthe sale of the Cklahoma property as a credit agai nst Stone
Conpani es' outstandi ng tax debt on the Ckl ahoma property, the sale
was in satisfaction of antecedent debt and therefore did not yield
"present fair equivalent value" as required by 8§ 549(c).
"Ant ecedent"” debt refers to debt incurred before the debtor's
i nsol vency. According to Stone Conpanies, federal courts have
historically viewed the bankruptcy laws' inclusion of the word
"present” in the phrase "present fair equivalent value" as
establishing that an anount used to satisfy antecedent debt cannot

qualify as "value" received. See, e.qg., Kass v. Doyle, 275 F.2d

258, 262 (2d Cir. 1960) (holding that "liquidation of an ant ecedent
debt" cannot be used to satisfy requirenent of "present fair
equi valent value" in 8 70, sub. d of pre-Code Bankruptcy Act).
Stone Conpanies enphasizes that the bankruptcy courts have
consistently enbraced this understanding of "present"” value in
interpreting 8 549(c)'s requirenent of "present fair equivalent

value." See, e.q., Purnell v. Cticorp Honeowners Servs., Inc. (In

re Purnell), 92 B.R 625, 630 (Bankr. E.D. Pa. 1988) (explaining

that "satisfaction of an ant ecedent debt has not been viewed as a



"present value'"); Anderson v. Briglevich (Inre Briglevich), 147

B.R 1015, 1021 (Bankr. N.D. Ga. 1992) (holding that satisfaction
of antecedent debt does not qualify as "present"” fair value); Davis

v. Bank of Commerce (In re Wlson), 52 B.R 637, 638 (Bankr. E.D.

Tenn. 1985) (sane). Stone Conpanies urges that a construction of
8 549(c)'s "present fair equival ent val ue" |anguage that excl udes
sati sfaction of antecedent debt is essential to preserving the
bankruptcy estate existing at the tinme of the bankruptcy petition.

We need not resolve this issue at this tine. Even assum ng
that an anobunt used to satisfy antecedent debt cannot qualify as
“"present” val ue for purposes of § 549(c), this claimis unavailing
to Stone Conpanies. Mich of Stone Conpani es' tax debt arose from
its failure to pay ad val orem taxes on the Okl ahoma property for
1990, 1991, and 1992 — after its 1989 bankruptcy petition.
Mor eover, Tonmmy F. Stone hinself suggested in an affidavit to the
bankruptcy court that even the 1989 tax debt was postpetition debt:
"I'n 1990 the Treasurer caused the klahoma property to be seized
for the purposes of satisfying its clai magai nst the Debtor arising

from property taxes allegedly due on and secured by the Gkl ahoma

property for tax year 1989 (which would be taxes that accrued post

bankruptcy)." (enphasis added). |In short, Bryan County used at

| east sone, if not all, of the $325 received from the Kidds to
liquidate Stone Conpanies' postpetition debt, not just its
antecedent debt. Stated nore directly, sone, if not all, of the
$325 tax credit conferred "present” value within the meaning of

§ 549(c).



Even if Stone Conpanies could show that Bryan County applied
the $325 only to Stone Conpani es' antecedent tax debt, we would
still have to consider whether BFP guides this case. As we wll
explain, the BEP Court's analysis of 8 548 expressly eschewed any
consideration of the substantive value received in a forced-sale
context and instead pinned the validity of the transfer on whet her
the forced sale was noncol | usi ve and conducted in conpliance with
state law. In other words, if BEP controls this case, a finding
that Stone Conpanies received all its value as a credit against
ant ecedent debt does not bar us fromconcluding that the tax sale
satisfied 8 549(c) on the ground that it was noncollusive and

conducted in conformty wth Cklahoma | aw.

| V.

St one Conpani es contends that the Court's decision in BFP
cannot govern this, a 8 549 case, because BEP dealt with different
| anguage in a different Bankruptcy Code provision, in the context
of a different kind of transfer. W disagree.

Qur analysis starts with the statutory texts. Wile 8§ 548
requires "reasonably equi val ent val ue," 8 549 demands "present fair
equi val ent value." Stone Conpani es contends that BFP' s readi ng of

"reasonably equival ent value" cannot control our construction of

"present fair equivalent value,"” highlighting the follow ng
statenent in BFEP: " [I]t is generally presuned that Congress acts
intentionally and purposely when it includes particular | anguage in

one section of a statute but omts it in another,' and that



presunption is even stronger when the omssion entails the
repl acenent of standard | egal term nology with a neologism'" 114

S. C. at 1761 (quoting Chicago v. Environnental Defense Fund, 114

S. . 1588, 1593 (1994)). This textual argunent has sone force.
Though the Court invoked this proposition to explain why
"reasonably equival ent val ue" cannot always be neasured agai nst

"fair market value," we agree that Congress |likely nmeant sonething
different in 8 549 when it used the | anguage "present fair" instead
of "reasonably."

We are unable, however, to perceive a neaningful difference
bet ween "reasonably" and "present fair" as applied in the context
of this forced-sale case. Again, assum ng that the word "present”
in 8 549(c)'s requirenent of "present fair equivalent value" is
intended to exclude satisfaction of antecedent debt, our
determ nation that Stone Conpanies did receive "present value" in

the formof a credit against its postpetition tax debt |eaves us

W th a necessary conparison of "reasonably equival ent val ue" and

"fair equivalent value." To be sure, the words "reasonably" and
"fair" are nomnally distinct, and may in sone circunstances have
di vergent substantive neanings. Nevertheless, we think that in a
forced-sale context, a value that is "reasonably equivalent" is

al so "fair equivalent," and vice versa. |ndeed, the BFP Court used
the words "reasonably” and "fair" in tandem in such a manner as to
belie the notion that they have different neanings. See 114 S. (.

at 1765 ("[A] fair or proper price, or a reasonably equivalent

val ue,' for foreclosed property, is the price in fact received at
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[a lawfully conducted] foreclosure sale . . . ."); id. at 1762
(expressing doubt as to whether courts can or should "judge there
to be such a thing as a "reasonable' or fair' forced-sale price").

Moreover, the Court's decision in BFP relied on internedi ate
principles that are directly applicable in determ ning whether a
forced sale is made "for present fair equival ent val ue" as required
by 8 549. First, "reasonably equival ent value" in 8 548 cannot be
measured by reference to "fair market value," since Congress could
have used the | anguage of "fair market value" had it intended such
a benchnmark. 1d. at 1761. Second, reference to the fair narket
val ue of real property is especially inappropriate in the context
of a forced sale. Id. at 1761-62 ("Market value cannot be the
criterion of equivalence in the foreclosure-sale context.").
Third, any effort to ascertain what constitutes a "reasonabl e" or
"fair" forced-sale price requires a policy judgnent that courts
ought not attenpt. 1d. at 1762 ("[ S]uch judgnents represent policy
determ nations which the Bankruptcy Code gives us no apparent
authority to make."). Fourth, judicial interpretation of 8§ 548
inplicates an "essential state interest” in that " the genera
wel fare of society is involved in the security of the titles to
real estate,' and the power to ensure that security “inheres in the
very nature of [state] governnent.'" Id. at 1764-65 (quoting

Anerican Land Co. v. Zeiss, 219 U. S 47, 60 (1911)).

These four principles are instructive in deciding this case.
First, 8 549(c)'s use of the phrase "present fair equival ent val ue"

and its corresponding exclusion of "fair market value" rhetoric
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rai ses at least a "suspicion," as Justice Scalia put it, "that fair
mar ket val ue cannot —or at | east cannot al ways —be t he benchmar k"
under § 549. Id. at 1761. Second, Bryan County's sale of the
Okl ahoma property to the Kidds was a forced sale — and "nmarket
value, as it is commonly understood, has no applicability in the

forced-sale context; indeed, it is the very antithesis of a forced-

sale value." |d. That Bryan County's sale to the Kidds was a tax
sale rather than a nortgage foreclosure sale does not change the
reality that it was a forced sale.

Third, any judicial effort to determ ne the purported content
of "such a thing as a "reasonable' or "fair' forced-sale price,"
id. at 1762, would require policy judgnents that are i nappropriate
for courts and fraught with the sane difficulties in the context of
both nortgage foreclosure sales and sales conducted to satisfy
del i nquent tax obligations. Finally, the essential state interest
in ensuring "security of the titles to real estate" is equally
salient in both nortgage foreclosure sales and tax sales of real
property. A reading of 8§ 549(c) that contenplated a substantive
benchmark such as fair market value, however, "would have a
profound effect upon that interest: the title of every piece of
realty purchased at foreclosure [or a tax sale] would be under a
federally created cloud.” 1d. at 1765. G ven the presunption
agai nst reading federal laws to inpinge on traditional areas of
state regulation in the absence of a clear and mani fest statutory
mandate, we find it inappropriate to adopt such an approach to our

interpretation of 8§ 549(c).
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This case is illustrative of the BEP Court's teachi ngs about
t he i nappropri ateness of using a fair-market-val ue benchmark as a
federally inposed constraint on the ability of states to permt
forced sales of real property. Bryan County itself was forced to
take title to the Okl ahoma property at the original tax forecl osure
sale in COctober 1990 because there were no bids on the Gl ahoma
property. Gventhat this initial forced-sal e val ue was apparently
close to zero, it should not be astonishing that Bryan County was
|ater able to sell the Ckl ahona property for only $325.

We conclude that the logic of BEP trunps the differences
between the rel evant |anguage of 8§ 548(a)(2)(A) and 8 549(c) and
the contexts of nortgage forecl osure sales and tax sales. The only
remai ni ng di stinction between § 548 and 8 549 t hat nmandates cauti on
in extending BFP's analysis to this case is the fact that 8§ 548
addresses prepetition transfers while 8 549 governs postpetition
transfers. Argui ng agai nst such an extension, Stone Conpanies
contends that Congress intended a stricter standard under § 549
t han under 8§ 548. Stone Conpanies urges that "[t] he preservation
of the bankruptcy estate is at the core of the " present fair
equi val ent value' standard," and that "the purpose of the nore
stringent statutory requirenent in section 549 is to protect the
estate of the debtor from depletion during the pendency of the
petition."

That Congress intended stricter limtations on postpetition
transfers, however, does not nean that such stringency nust take

shape in the "equival ent val ue" recei ved by the bankruptcy estate.
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In concluding that, under BFP, there is no neaningful difference
bet ween respective "equival ent value" requirenents of § 548 and
8§ 549 in a forced-sal e context, we do not render 8§ 549 | ess strict
than § 548. Significantly, 8 549(c) has requirenents that are not
present in 8 548 —requirenents that address particul ar concerns in
the context of postpetition transfers. A postpetition transfer
must do nore than garner "present fair equivalent value"; it nust

al so be made "to a [1] good faith purchaser [2] w thout know edge

of the commencenent of the case." § 549(c). For whatever reason,
St one Conpanies declined to avail itself of a critical safeguard
under 8 549 when it never infornmed Bryan County of its bankruptcy.
Stricter rules under 8 549 exist — Stone Conpanies did not take
advant age of them?3

We are m ndful of BFP' s caveat as to the narrow scope of its
decision. Justice Scalia' s nmajority opinion stated: "W enphasize
that our opinion today covers only nortgage forecl osures of real
est at e. The considerations bearing upon other foreclosures and
forced sales (to satisfy tax liens, for exanple) may be different."
Id. at 1761 n.3. For the reasons di scussed above, however, we find
that BFP' s reasoni ng gui des our reading of 8 549(c)'s requirenent
of "present fair equivalent value.” The Court's disclainer on the

breadth of its decision in BFEP did not preclude extension of its

SAlso, to the extent that Stone is correct that "present”
val ue excludes any anobunts used to satisfy antecedent debt, that
reading may offer another way in which 8 549 is stricter than
8 548, since, as Stone recogni zes, satisfaction of antecedent debt
can be used to neet 8 548 requirenent of "reasonably equival ent
val ue."
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reasoning to a case, such as this one, where traditional rules of
statutory construction and deference to state regulatory interests
support the same outcone.

In sum we read BEP to say that, in the context of a forced
sale, (1) 8 549(c)'s requirenent of "present fair equival ent val ue"
ought not be neasured against the property's "fair market val ue";
and (2) given the State's essential interest in maintaining clear
titles to real property, we should not attenpt to ascertain the
substantive content of "present fair equivalent value."* W hold,
in accordance with the logic of BEP, that the tax-sale transfer of
St one Conpani es' |and to the Ki dds —whi ch St one Conpani es concedes
was noncol |l usive and conducted in conformty wth Okl ahoma | aw —
satisfied 8 549(c)' s requirenent that the sale be "for present fair
equi val ent val ue."

AFFI RVED.

‘W decline to follow In re Shaw, 157 B.R 151 (Bankr. 9th
Cr. 1993), in which the bankruptcy court held that the different
| anguage in 8 549(c) conpelled closer adherence to fair market
val ue than the | anguage of 8§ 548. 1d. at 153-54. |n re Shaw was
deci ded before BFP, and the reasoni ng of BFP, which di sapproves of
a fair market val ue benchmark in a forced-sal e context, casts doubt
on the bankruptcy court's analysis in In re Shaw
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