UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-10212

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,
VERSUS
BERNARD SCHUCHMANN,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
May 24, 1990

Before POLI TZ, Chief Judge, and GOODW N! and DUHE, Circuit Judges.
DUHE, Circuit Judge:

The governnent appeals the district court’s judgnent of
acquittal. Because the governnent did not prove the know edge
el emrent of the all eged crines beyond a reasonabl e doubt, we affirm

BACKGROUND

In early 1985, Bernard Schuchmann purchased Taos Savi ngs &
Loan and renaned it First American Savings Bank (“FASB’). I n
February 1985, Schuchmann obtained approval to charter a new
institution, Anerican Federal Savings Bank, which was | ater renaned
Anericity Federal Savings Bank (“Anericity”). Under the banking

regul ati ons, Schuchmann had twel ve nonths to capitalize this new
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institution.

Schuchmann solicited several business colleagues to invest in
Americity. Anong these investors was Steve Sl oan, a businessnman
who had a prior business relationship with Schuchmann and FASB
Sl oan agreed to purchase $645, 000 worth of the newy issued stock.
Al t hough other investors obtained |loans from FASB to invest in
Anmericity, Sloan was unable to do so because he previously borrowed
a substantial sum of noney from FASB and FASB s | oans-to-one-
borrower Iimt precluded an additional | oan.

As aresult of thislimtation, Sloan asked his adm nistrative
assi stant, Laura Bentley, to request aloan fromFASB for $210, 000.
Bent |l ey conpl eted a | oan application and signed a prom ssory not ed,
both provided to her by Sl oan. On the application she listed
$21, 000 as her nonthly salary, $48,000 as her savings, and $9, 600
in director’s fees, dividends, interest, and bonuses. Sloan then
signed a prom ssory note in Bentley' s favor and gave her a letter,
made out “to whom it may concern,” describing his own
responsibility for repaying the noney.

Bentl ey had no contact with anyone at FASB about her | oan
before it was approved. Schuchmann personally granted the | oan and
$210,000 was wired into Bentley' s personal account. Bentley then
wote Sloan a check for $210,000, and Sloan thereafter provided
her with the funds to nake the |oan paynents. Bentl ey paid the
[oan off with interest.

The jury found Schuchmann guilty as charged. After the jury

returned its verdicts, the district court granted a judgnent of



acquittal pursuant to Federal Rule of Crimnal Procedure 29 and
conditionally granted a new trial.
DI SCUSSI ON
Under Rule 29, atrial judge “has the duty to grant the notion
for judgnment of acquittal when the evidence, viewed in the |ight
nmost favorable to the governnent, is so scant that the jury could

only speculate as to defendant’s guilt.” United States v.

Her berman, 583 F.2d 222, 231 (5th Gr. 1978). In reviewing a
judgnent of acquittal, we view the evidence in the |ight nost
favorable to the jury verdict and will affirm®“if a rational trier
of fact could have found that the governnent proved all essenti al

el ements of the crine beyond a reasonabl e doubt.” United States v.

Castro, 15 F.3d 417, 419 (5th Cr.), cert. denied, 115 S. C. 127

(1994). If, on the other hand, “the evidence viewed in the Iight
nmost favorable to the prosecution gives equal or nearly equa
circunstantial support to a theory of gquilt and a theory of

i nnocence, the conviction should be reversed.” United States v.

Penni ngton, 20 F.3d 593, 597 (5th Gr. 1994).

The jury found Schuchmann guilty of conspiracy to defraud the
United States and Federal Honme Loan Bank Board and to violate 18
U.S.C. 88 1006, 657 in violation of 18 U . S.C. § 371 (count one)?

maki ng false entries in bank records in violation of 18 U. S.C. §

2 To establish a violation of 18 U . S.C. § 371, the governnent
must prove beyond a reasonabl e doubt: (1) an agreenent between two
or nore persons; (2) to conmt a crine against the United States;
and (3) an overt act commtted by one of the conspirators in
furtherance of the agreenent. United States v. Mackay, 33 F. 3d 489
(5th Gr. 1994).




1006 (counts two through four)3 and wllful msapplication of
funds in violation of 18 US C § 657 (count five)*“ The
def endant’ s knowl edge is an essential elenent of all five counts of
conviction. Thus, the governnent nust prove beyond a reasonable
doubt that Schuchmann knew in October 1985, when he nmade the
Bentley |l oan, that the | oan was nmade for Sl oan’s benefit.

Qur task, therefore, is to review the evidence bearing on
Schuchmann’ s nens rea and det erm ne whether a jury coul d reasonably
infer fromthis evidence that he made the | oan to Bentley know ng
it was really for Sloan. After a careful review of the record, we
hold that the district court properly granted the judgnent of
acquittal. Although jury verdicts should be overturned with great
hesitancy, the evidence viewed as a whole does not neet the
constitutionally high standard of proof beyond a reasonabl e doubt.

There were only two witnesses at the trial who testified

3 To establish a violation of 18 U S.C. § 1006, the governnent
must show. (1) that the institution is a lending institution
aut hori zed and acting under the laws of the United States; (2) the
def endant was an officer, agent, or enployee of the institution;
(3) the defendant knowingly and willfully made, or caused to be
made, a false entry concerning a material fact in a book, report,
or statenent of the institution; and (4) the defendant acted with
the intent to injure or defraud the institution or any of its
officers, auditors, exam ners, or agents. United States v. Parks,
68 F.3d 860, 865 (5th Cir. 1995), cert. denied, 116 S. C. 825
(1996).

4 A conviction for msapplication of funds in violation of 18
U S C 8 657 requires that the governnment prove beyond a reasonabl e
doubt: (1) that the savings and loan institution was authorized
under the laws of the United States; (2) that the accused was an
officer, director, agent or enployee of the institution; (3) that
the accused know ngly and willfully m sapplied the nonies or funds
of the institution; and (4) that the accused acted with intent to
injure or defraud the institution. |1d. at 863.
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regardi ng Schuchmann’s know edge of the Bentley | oan, Don Faraone
and Laura Bentley. Steve Sloan, as an indicted co-defendant, did
not testify. Laura Bentley, the straw borrower, testified that she
di d not know whet her Schuchmann knew that Sl oan would receive the
| oan proceeds:

THE COURT: So |’ munderstanding this, you don’t know of

your own personal know edge whether M. Schuchmann knew

about the real deal on the two hundred ten thousand

dollar loan, that Sloan was really getting the noney.

| s that what you are telling us?

BENTLEY: | have no personal know edge. (R 9, p.50)
When Bentley characterized her activities wth Sloan as
“deceptive,” the court again asked for clarification:

THE COURT: Ma’am |’ m not clear about sonething. Wen

did you cone to the conclusion that it was deceptive?

Are you saying you didn’'t think it was back then?

BENTLEY: Again, that wasn’t nmy focus. | know the fact

that it was very private and not to be tal ked about ot her

t han between Steve and nyself. (R 10, p. 107)

Al t hough Bentley had no personal know edge of Schuchmann’'s

i nvol venent, the governnent argues that there was insufficient
informati on about Bentley’'s creditworthiness on her |oan
application to justify the |oan, and therefore, Schuchmann nust
have known that Bentley was a nom nee for Sloan. On the loan
application, Bentley |isted $21,000 as her nonthly salary, $48, 000
as her savings, and $9, 600 additional income fromdirector’s fees,
di vidends, interest, bonuses, and comm ssions. Bentley testified
that the i ncone she had m stakenly listed as nonthly was really her
yearly inconme. Because Schuchmann knew about Bentl ey’ s enpl oynent
as Sloan’s admnistrative assistant, the governnent contends that

Schuchmann woul d have recognized this error and concluded that



Bentl ey was not qualified for the | oan.
Even if Schuchmann knew Bentley’'s incone informtion was

i ncorrect, however, the evidence shows that Bentley’'s famly wealth
provi ded Schuchmann a legitimte reason for approving the | oan.
Bentley admtted that it was |ikely that Schuchmann knew about her
famly wealth at the tinme her |oan was approved. She testified
that the director’s fees listed on her |loan application were from
her service on the Board of Directors of the Trident Corporation,
a large and successful corporation owned by her father. Eric
Stattin, the only expert witness wth underwiting experience
testified that a banker woul d consi der the wealth of the borrower’s
famly in deciding whether to approve a | oan:

Question: Wuld it be reasonable, in your professional

opi nion, for the banker, in determ ni ng whet her or not to

make a | oan, to take into consideration the wealth of the

borrower’s famly?

Stattin: Yes. (R 20, p. 74)
Moreover, the governnent’s witness Wlliam Glligan testified to
this reality:

Question: And a lender mght take into consideration

things that are not shown in the |oan application or

anything el se that he sees in paper?
Glligan: That’s right, sure.

Question: | nean, there are things |i ke the wealth of the
borrower’s famly. Those are things that any |ender
woul d consider, is it not?

Glligan: | would, yes. | think nost woul d.

(R 15, p. 208)
This testinony denonstrates that Schuchmann may have bel i eved t hat
Bentley was qualified for the | oan and thus permts the inference
t hat Schuchmann was acting with awful intent.

The first, perhaps only, conversation that Bentley had with



Schuchmann concerning the |l oan further connects Bentley’'s credit
standing to her famly wealth. Bentley was uncertain of when the
conversation took place, her best estimate putting it in August of
1986. Schuchmann told Bentley that the bank exam ners had fl agged
her | oan and sone others and were questioning them Schuchmann
then told Bentl ey:

[H e had taken care of it. He had spoken to the

exam ners hinsel f and he was taking care of the questions

that they had raised. And that he had nentioned to them

about the wealth of ny father, and that he was going to

personal |y vouch for nmy good credit standing. And that
i f anybody approached ne, questioni ng ne about this | oan,

any examner, then | was to not respond, but to tel
Berni e about it and he would handle it. (R 10, p. 148-
49)

The governnment argues that this conversation proves that Schuchmann
knew about the nom nee nature of the | oan and wi shed to decei ve the
FHLBB about it. We di sagree. This testinony provides equa
circunstantial support to a theory of innocence, indicating that
Schuchmann believed Bentley's famly wealth played a role in
assessing her creditworthiness. Sloan’s involvenent in the |oan
was not acknow edged during this conversation, and the governnent
failed to prove the inpropriety of Schuchmann’s request that
Bentl ey refer questions about her loan to him

Bent | ey’ s under standi ng of her arrangenent with Sl oan further
supports the defense’s position that Schuchmann expected Bentley to
bear the burden of repaying her loan. Bentley testified that she
beli eved she was personally liable to the bank for her |oan and
that the bank expected her (and not Sloan) to repay the | oan.

Thus, to assuage her fears about repaynent, Sloan agreed to



indemmify Bentley for the loan, but the letter of indemification
was never provided to Schuchmann, perhaps signaling that Sloan and
Bentley never revealed their arrangenent to Schuchmann. I n
addition, Bentley personally wote FASB an apology letter after
receiving a late notice, assuring FASB that all future paynents
woul d receive pronpt attention

The trail of the loan proceeds may simlarly indicate an
attenpt to deceive Schuchmann. In order to disguise the true
reci pient of the funds, the | oan proceeds were wired into Bentley’s
personal account, not Sloan’s, and Bentley repaid the |oan by
writing checks from her personal account. Sl oan designed this
schene and advised Bentley about all aspects of her |[|oan
application, including the appropriate terns for the prom ssory
not e. Because no testinony establishes that Sloan needed to
consult Schuchmann for this information, Sloan and Bentley’'s
“private” arrangenent may not have included Schuchmann.

The second key w tness, Don Faraone, who was at the tine

presi dent of Anericity, testified that Schuchmann told hi mthat “we
have to take care -- reinburse Sloan in the formof his consulting
fees so that he can pay the |loan that he has through Bentley.” (R
19, p. 145 Schuchmann spoke in the present tense about Sl oan
maki ng paynents on the | oan. Wen cross-exam ned about the timng
of the conversation, Faraone testified that it occurred either (1)
when Sloan was noving into the Americity offices; or (2) when

Sl oan’s consulting contract was bei ng renegoti ated. However, both

of these events occurred in the sunmer of 1987, approximately nine



mont hs after repaynent of the Bentley |loan. Thus, in July of 1987,
t here woul d have been no need to help Sloan repay his | oan.

As a result of this inconsistency, the district court
concluded that it was factually i npossi ble for this conversationto

have taken place. See United States v. Gsum 943 F.2d 1394, 1405

(5th Cr. 1991) (“[T]estinmony generally should not be declared
incredible as a matter of law unless it asserts facts that the
W t ness physically coul d not have observed or events that coul d not
have occurred under the laws of nature.”). W do not find this
testinony incredible as a natter of |aw, because Faraone may have
sinply confused the timng of the conversation or the verb tense
Schuchmann used. However, even when construed in favor of the jury
verdict, this evidence does not support the inference that
Schuchmann “knew’ at the tine the loan was nmade that it was a
nom nee loan. Instead, this testinony only permts the inference
t hat Schuchmann knew at sone point after Bentl ey received her | oan
proceeds that she had given themto Sl oan.

Al t hough not as direct as Faraone’s testinony, the governnent
also relies on the testinony of defense expert Eric Stattin and
bank exam ner Ray Wske to establish Schuchmann’s guilt. W find
the connections between the testinony of these two w tnesses and
Schuchmann’s state of mnd too attenuated to support his
conviction. According to the governnent, Eric Stattin testified
that, in preparing for the trial, he had been advised that Sl oan
told Schuchmann that he, Sloan, would see to it that FASB was

repaid for Bentley's | oan.



Question: So were you advised by the defense that

sonebody told M. Schuchmann that there was a supporter

out there of Laura Bentley who would see to it that her

| oan was pai d back?

Stattin: Yes, | believe | was told that.

Question: Was that M. Sl oan?

Stattin: Yes.

Question: Did M. Schuchmann ever say to you that he had

tal ked wwth Laura Bentley's famly?

Stattin: | don’t renenber hearing that. (R 20, p. 110)
Even if Sloan told Schuchmann that he would support the | oan,
nothing in this dialogue indicates that Sl oan reveal ed t he nom nee
nature of the loan to Schuchmann. I ndeed, a plausible
interpretation of this testinony is that when questioned by
Schuchmann about the Bentley |loan, Sloan m sled Schuchmann into
believing that Bentley, the true borrower, would not be a credit
risk. The nom nee | oan woul d not have been the first secret Sloan
kept from Schuchmann. Bentley testified that she and Sl oan had a
practice of forging Schuchmann’s signature w thout his know edge
and aut hori zati on.

Ray Wske’'s testinony is also insufficient. Wske, a federal
bank exam ner, testified that he reviewed FASB' s books and
di scussed Bentley’'s loan with Schuchmann in March of 1986. W ske
criticized that |loan, along with Janes Jarocki’s, on the ground
that the creditworthiness of the borrowers was not established by
t he | oan docunentation. |n explaining his actions, Schuchmann told
Wske that “all these borrowers [Bentley, Jarocki, and the other
four Americity investors] are well-known to himand he expects no
problenms with the | oan paynents. He said he had commtted to nmake
the loans at the approximate tinme he gained control of the

association.” (R 14, p. 11) According to the governnent, this
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statenent refers to February of 1985 when Schuchmann gai ned control
of FASB. Al though Schuchmann argues that this statenent is plagued
by anbi guous | anguage and nmay refer to a |ater date, we view the
statenent in the light nost favorable to the governnent. The
governnment argues that this statenent was intended purposely to
m sl ead W ske, because Schuchmann had never “comm tted” to nmake the
|l oan to Bentley in February of 1985. Although the governnent may
be really arguing that this statenent proves Schuchnmann had
commtted to nmake the loan to Sl oan (instead of Bentley), such an
inferential leap is sinply too tenuous to support a finding of
intent beyond a reasonabl e doubt. Moreover, this statenent is
insufficient to establish that Schuchmann was intentionally
m sl eadi ng the bank exam ner, since it is uncontested that he may
have commtted to nost of the loans referred to at that tine.

The governnent next highlights Schuchmann’s active role in
negotiating with other Anericity investors to draw the inference
that Schuchmann nonitored Sloan’s efforts to raise the necessary
i nvest nent funds. However, only five of the eighteen investors
obtained |oans through FASB; eight of the remaining thirteen
investors funded their investnents totally independent of
Schuchmann and FASB; and four were nenbers of the Schuchmann
famly. The renmmining investor, Sloan, purchased $645, 000 of
stock, using the $210,000 fromthe Bentley | oan and $435, 000 from
non- FASB sources to fund his investnent. This pattern of
i nvestment does not give rise to the inference that Schuchmann

participated in each investor’s financing, and therefore, would
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have necessarily known how Sloan raised the funds for his
i nvest nent .

Schuchmann’s prior business relationship with Sloan |ikew se
does not aid the governnment in establishing that Schuchnmann
supervi sed Sl oan’ s i nvestnent. Wil e Schuchmann and Sl oan may have
had a cl ose business rel ationship, the evidence denonstrates that
Schuchmann did not participate in many of Sloan’s business
ventures. Moreover, in Cctober 1985, Schuchmann had no reason to
believe that Sloan was short of funds and needed to borrow
$210, 000. Even if Schuchmann knew Sl oan needed noney, the evidence
shows that Schuchmann either could have personally lent Sloan the
money or cured the prospective | oan-to-one-borrower problem
Governnment wi tness Janmes Neil testified that three weeks before the
Bentl ey |oan Schuchmann had personally lent him $200, 000, even
though Neil still had |oan-to-one-borrower capacity. And
Schuchmann was certainly not lacking in funds with access to nore
than $4.4 mllion in cash in Cctober of 1985. Fred Mller, a
governnment witness, testified that Schuchmann coul d have w t hdrawn
$210, 000 fromhis personal accounts at that tinme sinply by witing
a check. (R 16, p. 36) A personal |oan, however, would not have
been Schuchmann’s only legal option to help Sloan raise the
necessary funds. Expert wi tness Rosemary Stewart, who in 1985 was
the Director of Enforcenent for the Federal Home Loan Bank Board,
testified that in 1985 a savings and loan institution could easily
cure a prospective |oan-to-one-borrower problem by selling to

another institution a participation in the borrower’s existing
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loans. (R 20, p. 162)

Finally, the governnent enphasizes that Bentley' s |oan
coincided with the five other |oans made by Schuchmann’s bank to
t he peopl e who were investing in Anericity. Wen exam ned cl osely,
however, this coincidence does not prove that Schuchmann knew t hat
the Bentley |oan was intended for Sloan’s investnent. There are
significant differences between the investors’ |oans and Bentley’s
loan. The loans to the five investors were all dated October 15,
1985, had identical interest rates, and ranged in anmount from
$40,000 to $90,000. By contrast, Bentley's |oan was dated three
days later (QOctober 18, 1985), had a higher interest rate than the
i nvestors’ |oans, and totaled $210,000. (R 14, pp.10-11) W are
per suaded that, even when viewed in tandemw th the other evi dence,
this simlarity intimng only permts a jury to “specul ate” about
the defendant’s state of m nd rather than i nfer know edge beyond a
reasonabl e doubt .

Al of this evidence, taken together and viewed in the proper
light, does not support the jury s guilty verdicts. The evidence
provi des equal circunstantial support to Schuchmann’s innocence,
| eaving open the question whether Schuchmann was Sloan’s co-
conspirator or his victim Thus, the governnent failed to prove
the know edge elenent of the crines charged beyond a reasonable
doubt .

CONCLUSI ON
For the foregoing reasons, the judgnent of acquittal is

AFFI RVED.
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