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Before SMTH, EM LIO M GARZA and PARKER, Circuit Judges.

ROBERT M PARKER, Circuit Judge:

Proceeding pro se and in forma pauperis (I FP), Appellant Ri cky
Neal s, (Neals) an inmate in the Texas Departnent of Crim nal
Justice—+nstitutional Dyvision (TDCJ) filed three conplaints
pursuant to 42 U S.C. 8§ 1983, alleging that various prison
personnel violated his constitutional rights. Because all of the
conplaints related to the sane facts, they were consol i dated by the
district court. The consolidated case was di sm ssed pursuant to 28
US C 8§ 1915(d) based on a finding that Neals's clains were
factually and legally frivolous. W affirm

FACTS

On Septenber 23, 1993, Neal s was assaulted and threatened by
menbers of a prison gang, who demanded paynent and sexual favors in
return for protecting Neals fromfuture harm Neals brought the

threats to the attention of prison officials, including his two



case managers, a guard, and a prison classification conmttee in
order to gain protection from future attacks by those inmates.
Based on Neals's refusal to be placed in Building Eight of the
Robertson Unit where the assault occurred, he was housed in
solitary confinenent and in a type of confinenent referred to as

“transit," for about six nonths, after which he was transferred off
the unit entirely. In Septenber 1993, as part of a disciplinary
heari ng hel d because of his refusal to be placed in Building Eight,
Neals listed the names of two nmen in that building who had
threatened him Wtness statenents supported this claim Those
two i nmates were transferred out of Buil ding Ei ght on Septenber 24,
1994.

In response to Neals's conplaints regarding classification,
the Robertson Unit Cassification Committee reviewed the
information supplied by Neals on four separate occasi ons between
the date of the assault and his eventual transfer off the unit. At
each hearing, Neals was offered the opportunity to nanme nanmes or
gi ve other evidence as to the danger he feared, and in each case,
the commttee denied his reclassification or transfer due to
insufficient evidence to support his claim Neals also filed 33
grievances during the sane tine frane, but again prison officials
found that he had failed to provide enough information to support
hi s clai mof danger.

PROCEDURAL HI STORY
Neals filed three conplaints pursuant to 42 U S.C. § 1983,

alleging that he told his two case nmnagers, a guard, and the



menbers of a prison classification commttee about the Septenber
attack and threats, in order to gain protection fromfuture attacks
by those inmates. He stated that he sought to be placed in either
protective custody or "safe keeping," or be reclassified out of the
general prison population so that he would not be assigned to
Buil ding Eight. He argued that the defendants were "deliberately
indifferent to [his request for] protective custody, safe keeping
or transfer,” and that the prison officials "negligently
j eopardi ze[d] the safety of Plaintiff" by not renmoving himfromthe
general prison popul ation. Because each tine he refused pl acenent
in Building Eight he was subjected to disciplinary actions, Neals
al so requested that those be renoved fromhis prison record.

After the three cases were consolidated, the matter was
transferred to a nmagistrate judge pursuant to Neals's witten
consent . The magi strate judge conducted an evidentiary hearing
pursuant to Spears v. MCotter, 766 F.2d 179 (5th G r.1985) to
clarify the substance of Neals's claim The magi strate judge
concluded that, at nost, Neals had all eged negligence on the part
of defendants. Because negligence will not support Neals's clains
under 8 1983, the magistrate judge dism ssed the consolidated
action as frivol ous.

DI SCUSSI ON
A. Consent to proceed before the magi strate judge.

On August 25, 1994, Neals signed a consent to proceed before

a magi strate judge pursuant to 28 U.S.C. §8 636(c). Under 8§ 636(c),

a magi strate judge may conduct any or all proceedings in a civil



matter and order the entry of judgnent in the case when, one, the
parties have consented and two, the district court has specially
desi gnated the magi strate judge to exercise such jurisdiction.

When a nmagistrate judge enters judgnent pursuant to this
statute, absence of the appropriate consent and reference or
speci al designation order results in a lack of jurisdiction (or at
| east fundanental error that nay be conplained of for the first
tinme of appeal). Mendes Jr. Int'l Co. v. MV Sokai Maru, 978 F. 2d
920, 924 (5th Cir.1992). The record does not contain a consent
fromthe defendants. However, because they had not been served,
they were not parties to this action at the tinme the magistrate
entered judgnent. Therefore, lack of witten consent from the
def endants did not deprive the magistrate judge of jurisdiction in
this matter.

B. Frivol ousness

District courts have broad discretion in determ ning whet her
a conplaint filed IFP is frivolous so as to warrant dism ssal
Mendoza v. Lynaugh, 989 F.2d 191 (5th G r. 1993).

Neal s argues that prison officials wongly denied his
requests to be reclassified for protective custody, safekeeping
status, or for aunit transfer, all in disregard of his safety. To
establish a failure-to-protect clai munder 8§ 1983, Neal s nust show
that he is incarcerated under conditions posing a substantial risk
of serious harm and that prison officials were deliberately
indifferent to his need for protection. Farnmer v. Brennan, ---

us. ----, ----, 114 S.&. 1970, 1977, 128 L.Ed.2d 811 (1994). In



order to act wwth deliberate indifference, "the official nust both
be aware of facts from which the inference could be drawn that a
substantial risk of serious harmexists, and he nust al so draw the
inference." 1d. at ----, 114 S.C. at 1979.

Whet her a prison official had the requisite know edge of a

subst anti al risk is a question of fact subject to

denonstration in the usual ways, including inference from

circunstantial evidence, ... and a factfinder may concl ude

that a prison official knew of a substantial risk from the

very fact that the risk was obvi ous.
ld. at ----, 114 S. . at 1981.

Under W1l son v. Budney, 976 F.2d 957 (5th G r.1992), a prison
i nmat e does not have a protectable liberty or property interest in
his custodial classification and an inmate's di sagreenent with a
classification is insufficient to establish a constitutional
vi ol ati on.

The court's determ nation that Neals's all egations anounted
to a claim of negligence, and therefore did not raise a
non-frivol ous constitutional clai mwas not an abuse of discretion.

We AFFIRM the dism ssal of Neals's action pursuant to 28 U S.C. 8§
1915(d).



