IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10191

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

SAMN LLI AM AYl QUAYE,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(June 21, 1995)

Before H G3E NBOTHAM and PARKER, Circuit Judges, and BROM,
District Judge.

H G3 NBOTHAM Circuit Judge:

Samm | i am Quaye pled guilty to making false statenents on
i mm gration docunents and education grant program applications.
The district court sentenced himto ten nonths incarceration and
ordered him deported as a condition of his supervised rel ease.
Quaye appeal s. W nust decide the statutory authority of a
federal court to order the deportation of an alien and the anount

of | oss caused by Quaye.

District Judge of the Eastern District of Texas, sitting by
desi gnati on.



| .

Quaye argues that the district court erred in increasing his
of fense level under U S.S.G § 2F1.1(b)(1)(D) based on a finding
t hat he caused | osses of over $10,000. Quaye argues that had the
court found he caused a |oss of less than $10,000, he would have
had a | ower offense level under U S.S.G 8§ 2F1.1(b)(1)(C, which
conbined with his crimnal history category I, would have capped
his sentence at six nonths. Quaye has been in custody since
Septenber 16, 1994. W granted an expedited appeal.

Application Note 7(b) to U S.S.G 8 2F1.1 provides that "[i]n

fraudul ent | oan application cases . . . the loss is the actual |oss
to the victim. . . However, where the intended |oss is greater
than the actual loss, the intended loss is to be used." Quaye

recei ved $10,504 in |oans, which was reduced by $1,065 when he
dropped sone of his courses for the 1992-93 academ c year. He
woul d probably have recei ved $6, 025 for the upcom ng third year had
his fal se statenments not been detect ed.

Quaye argues that he intended to repay the noney. The
governnent argues that Quaye had no such intent. The district
court failed to nake a finding as to whether Quaye woul d pay back
the loans; instead, it appears to have rested its sentencing
decision on the finding that Quaye intended to receive the final
| oans. Wthout a finding that Quaye did not intend to repay the
| oans, we nust vacate the portion of Quaye's sentence increasing

his offense |l evel by three levels under U S.S.G § 2F1.1(b)(1) (D



We remand to the district court to calculate Quaye's sentence and
order his release if he has served the sentence, as recal cul at ed.
In this new cal culation, his sentence can be increased by no nore
than two levels under U S.S.G 8§ 2F1.1(g)(1)(c).
.

Quaye al so argues that the district court erred in ordering
hi m deported under 18 U.S.C. 8 3583(d). In relevant part, 8§ 3583
provides that "if an alien defendant is subject to deportation, the
court may provide, as a condition of supervised rel ease, that he be
deported and remain outside the United States, and may order that
he be delivered to a duly authorized immgration official for such
deportation." Quaye argues that the district court exceeded its
authority in ordering him deported as a condition of supervised
rel ease. We have not spoken on this question, and the Eleventh
Circuit and First Crcuit are split.

The Eleventh Crcuit supports the district court's view. In

United States v. Chukwura, 5 F.3d 1420, 1423 (11th Cr. 1993),

cert. denied, 115 S C. 102 (1994), the Eleventh Grcuit held that

the plain | anguage of 8§ 3583(d) gave district courts the power to
order a defendant deported as a condition of supervised rel ease.
The court held that 8§ 3583(d) did not intrude upon the INS s
authority to deport resident aliens because the INS still retains
the power to carry out deportations. See id. at 1423.

W disagree and subscribe to the First Crcuit's

interpretation of 8 3583(d). In United States v. Sanchez, 923 F. 2d




236, 237 (1st Cr. 1991) (per curiam, the First Grcuit held that
§ 3583(d)

sinply permts the sentencing court to order, as a
condi ti on of supervised rel ease, that "an ali en def endant
[who] is subject to deportation” be surrendered to
immgration officials for deportation proceedi ngs under
the Immgration and Naturalization Act. In other words,
fol |l ow ng appel lant's surrender to | mm gration
authorities, he is entitled to whatever process and
procedures are prescribed by and under the Inmgration

and Naturalization Act for one in appellant's
ci rcunst ances, for the purpose of determ ni ng whet her he
is "an alien defendant . . . subject to deportation.”

The Solicitor CGeneral has supported the position of Quaye and
the First Crcuit inabrief in support of a grant of certiorari in
Chukwura.! The text of § 3583(d), the Solicitor Ceneral argued,
aut hori zes district courts to "provide," not "order,"” that an alien
be deported and remai n outside of the United States. Congress used
the verb "order" elsewhere in Section 3583(d), inplying that its
choice of the verb "provide" was intentional here.

Section 3583(d)'s |anguage authorizing deportation "as a
condi tion of supervised release" also favors the First Crcuit's
interpretation, the Solicitor General argued. Under this
reasoning, if the Attorney Ceneral did not order a defendant
deported, the condition of supervised release would fail, and the
court could revoke his supervised release. The court could not,
under this interpretation, order the Attorney General to deport the

defendant if she chose not to do so.

! The Supreme Court has denied certiorari in that case. See
115 S. C. 102 (1994).



The Solicitor CGeneral further argued that his reading would
| eave neaning for § 3583(d); that otherw se, deportation under the
INA could conflict with the standard provision of supervised
rel ease that the defendant not | eave the judicial district wthout
perm ssion of the court or probation officer. Section 3583(d)
prevents any such conflict by authorizing the court to permt the
Attorney General to deport defendant during his termof supervised
rel ease.

The First Grcuit's interpretation of 8§ 3583(d) al so preserves
Congress's long tradition of granting the Executive Branch sole
power to institute deportation proceedi ngs against aliens. W are
unwi I ling to conclude that Congress intended to underm ne that

executive prerogative sub silentio in § 3583(d), or that Congress

intended by its silence to deprive aliens deported at sentenci ng of
such relief as alien asylum which the Attorney General may grant.
We insist on greater clarity of purpose when a statute would
be read to upset a status quo long in place. | ndeed, here, the
history of this statute is a powerful argunent that Congress never
intended to alter this traditional allocation of power between the
Article Il and Article Ill branches of governnent. Section
3583(d)"'s predecessor, enacted in 1931, provided that
where a Federal prisoner is an alien and subject to
deportation the board of parole may aut hori ze the rel ease
of such prisoner after he shall have becone eligible for
parole on condition that he be deported and renmain
outside of the United States and all places subject to
its jurisdiction, and upon such parol e becom ng effective
said prisoner shall be delivered to the duly authorized
immgration official for deportation.
Law of Mar. 2, 1931, ch. 371, 46 Stat. 1469.
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The 1931 Act permtted deportation of an alien prisoner in
spite of the then-current parole rule that demanded that a pri soner
remain within the court jurisdiction. Far from enpowering the
Par ol e Board to usurp the Executive Branch's deportation power, the
1931 Act only provided a neans by which an alien could be deported
upon parole. § 3583(d), the present codification of its
predecessor, paves the way for Executive Branch deportation
proceedi ngs; it does not permt courts to order deportation al one.

But, the phrasing of the nobdern version has caused sone
conf usi on. In apparent response, Congress anended 8 U S C
§ 1252a(d) in 1994 to read:

(1) Authority

Not wi t hst andi ng any ot her provi sion of this chapter,
a United States district court shall have jurisdictionto
enter a judicial order of deportation at the tine of
sentenci ng against an alien whose crimnal conviction
causes such alien to be deportable wunder section
1251(a)(2)(A) of this title, if such an order has been
requested by the United States Attorney wth the
concurrence of the Conm ssioner and if the court chooses

to exercise such jurisdiction

Under the 1994 anendnent, the district court nmay order
deportation only "if such an order has been requested by the United
States Attorney." The U S. Attorney did not nake such a request
here, and it is not applicable here.

Al t hough t he governnent concedes that the Solicitor CGeneral's
argunent has force, the prosecution argues in the alternative that
the 1994 anendnent provides a kind of retroactive legislative

hi story, denonstrating that "Congress intended District Courts to

have deportation power over convicted aliens in certain



ci rcunst ances and t hat Congress has now provi ded the procedure for
such a deportation to be achieved."

However, the retroactive legislative history can be read the
ot her way just as easily. The fact that Congress gave the district
courts the power to order deportations in 1994 could illustrate
t hat Congress believed that the district courts |acked that power
before the anendnent. Further, reading the 1994 anendnent to
overlay a congressional understanding that district courts may
order deportations would create an extraordinary set of rules.
Section 3583(d) would permt district courts to deport any
deportabl e aliens without affordi ng themany procedural safeguards,
but the 1994 anendnent woul d protect deportabl e aliens convicted of
particul arly heinous crines? with nore expansi ve procedural checks,
including the requirenent that the U S. Attorney nust request
deportation and that the Conmm ssioner nust concur.

W are persuaded by the argunents of the Solicitor General and
the reasoning of the First CGrcuit. W hold that the district
court exceeded its statutory power under 8 3583(d) in ordering
Quaye deported as a condition of supervised rel ease. Because the
1994 anendnent does not apply here, we adopt the |anguage of the
First Grcuit in Sanchez, 923 F.2d at 238, and ORDER that the

j udgnent bel ow to be anended as foll ows:

2 The 1994 anendnent applies only to those aliens deportable
under 8 U.S.C. 8§ 1251(a)(2)(A); that is, those convicted of crines
of noral turpitude, those with nmultiple crimnal convictions
i nvol ving noral turpitude, or those convicted of an aggravated
f el ony.



As a condition of supervised rel ease, upon conpl eti on of
his term of inprisonment the defendant is to be
surrendered to a dul y-authori zed imm gration official for
deportationin accordance with the established procedures
provided by the Inmmgration and Naturalization Act, 8
U S C 88 1101 et seq. As a further condition of
supervi sed rel ease, if ordered deported, defendant shall
remai n outside the United States.

We VACATE the portion of Quaye's sentence based upon U S S G
8 2F1.1(b)(1)(D), holding that his sentence can be increased by
only two levels under U S S G 8§ 2F1.1(b)(1)(C, and REMAND to
allow the district court to recal cul ate Quaye's sentence.

VACATED in part, MODIFIED in part, and REMANDED.



