UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 95-10167

ROW E STULTS and STEPHEN WALLACE,

Pl aintiffs-Appellants,
vVer sus
CONOCO, I NC. and BRAD BURMVASTER,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

February 29, 1996

Before DAVIS and PARKER, Circuit Judges, and BUNTON, District
Judge. ”

ROBERT M PARKER, Circuit Judge:
Plaintiffs appeal the district court's granting of defendants

nmotions for summary judgnent. Finding no error, we affirm

| . FACTS
Plaintiffs Stults and Wallace were enployees of Defendant
Conoco, Inc. \Wile enployed by Conoco, plaintiffs each held the
position of store manager. Plaintiff Stults was term nated on or
around May 25, 1991 by his i mmedi ate supervisor, district manager

Connie Lutton. Plaintiff Wallace resigned fromhis position with
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Conoco on or around July 14, 1992, after a neeting wth his
i mredi ate supervisor, district manager Danise Chatham At al
relevant tinmes, Lutton and Chatham were supervised by defendant
Brad Burmaster, fornmer regional retail operations nanager for
Conoco. Burmaster approved the decisions to termnate Stults and
Wal | ace.

In Novenber 1993, the plaintiffs filed this action for age
discrimnation and intentional infliction of enotional distress in
the District Court of Tarrant County, Texas.! Defendant Conoco
removed the action to U S. District Court on the basis of federal
question jurisdiction. Defendant Burnaster was served and nade an
appearance in the action subsequently.

On Novenber 14, 1994, Burnmaster filed a notion for sunmary
j udgnent, asserting that he could not be held individually Iiable
under the Age Discrimnation in Enploynment Act ("ADEA"), and that
there was no evidence of extrenme and outrageous conduct or severe
distress. On January 18, 1995, the district court entered an order
granting Burmaster's notion for sunmary judgnent in its entirety.

On Decenber 8, 1994, Conoco filed a nmotion for summary
judgnent, asserting that plaintiffs were termnated for non-
discrimnatory reasons and that there was no evi dence of pretext,
and that there was no evi dence of extrene and outrageous conduct or

severe distress. On January 19, 1995, the district court entered

1. In addition to their clains under the ADEA, the plaintiffs
stated clainms under the Fair Labor Standards Act and the Texas
Human Rights Act. Plaintiffs do not address the di sm ssal of these
clains separately on appeal.



an order granting Conoco's notion for summary judgnent, noting that
plaintiffs failed to file a response to Conoco's notion.

Plaintiffs tinely filed this appeal.

1. DI SCUSSI ON

W review a district court's grant of summary judgnent de
novo, applying the sanme standard as did the district court. Neff
v. Anerican Dairy Queen Corp., 58 F.3d 1063, 1065 (5th G r. 1995)
,cert. denied, 64 U S.L.W 3450, 1995 W 625562 (1996). Summary
judgnent is appropriate if "the pleadings, depositions, answers to
interrogatories, and adm ssions of file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law." Feb. R Qv. P. 56(c). A "dispute about a
material fact is "genuine' . . . if the evidence is such that a
reasonable jury could return a verdict for the nonnoving party."”
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248, 106 S. O
2505, 2510, 91 L. Ed. 2d 202 (1986). For purposes of the summary
judgnent determnation, all fact questions are viewed in the |ight
nmost favorable to the nonnovant. Hassan v. Lubbuck Indep. Sch
Dist., 55 F.3d 1075, 1078 (5th Cr.), cert. denied, 116 S. C. 532
(1995). But only materials which were included in the pretria
record and that would have been adm ssible evidence nmay be
considered. See Martin v. John W Stone Gl Distrib., Inc., 819
F.2d 547, 549 (5th Cr. 1987). Questions of law are always

reviewed de novo. @l f States Ins. Co. v. Alanp Carriage Serv., 22



F.3d 88, 90 (5th Gir. 1994).

A. AGE DI SCRI M NATI ON | N EMPLOYMENT
1. INDIVIDUAL LI ABILITY UNDER THE ADEA

The district court granted sunmary judgnment in favor of
Burmaster on plaintiffs' age discrimnation clains, holding that
t he ADEA provides no basis for relief agai nst supervisory personnel
in their individual capacities. The plaintiffs contend that this
holding was in error. W disagree.

The ADEA nmakes it unlawful for an enployer to discrimnate
agai nst an individual on the basis of age. 29 U S C. § 623 (a).
Under the ADEA, the term "enpl oyer” neans a person "engaged in an
i ndustry affecting comerce who has twenty or nore enpl oyees for
each working day in each of twenty or nore cal endar weeks in the
current or preceding calendar year . . . ." 29 U S. C 8§ 630 (b).
"Enpl oyer" al so includes "any agent of such a person . . . ." Id.
The plaintiffs argue that the i nclusion of the enployer's agents in
the definition of "enployer" indicates that Congress intended to
allow clains against supervisory personnel, |ike Burnmaster, in
their individual capacities.

The Fourth Grcuit and the Nnth Grcuit have already
considered and rejected this argunent. Birkbeck v. Marvel Lighting
Corp., 30 F. 3d 507, 510-11 (4th Cr.), cert. denied, 115 S. C. 666
(1994); MIller v. Maxwell's International Inc., 991 F. 2d 583, 587-
88 (9th Gir. 1993), cert. denied, 114 S. C. 1049 (1994). The

Fourth Crcuit noted that "[s]uch personal liability would place a



heavy burden on those who routinely nmake personnel decisions for
enterprises enploying twenty or nore persons, and we do not read
the statute as inposing it. Instead, we read 8 630 (b) as an
unr emar kabl e expr essi on of respondeat superior--that discrimnatory
personnel actions taken by an enpl oyer's agent nmay create liability
for the enployer." Birkbeck, 30 F.3d at 510. The Ninth Circuit
observed t hat

[t] he statutory schene itself indicates that congress did

not intend to inpose individual liability on enpl oyees.

Title VII Iimts liability to enployers with fifteen or

nmore enployees, and the ADEA |imts liability to

enpl oyers with twenty or nore enpl oyees, in part because

Congress did not want to burden small entities with the
costs associated with [itigating discrimnation clains.

| f Congress decided to protect small entities wth
limted resources from liability, it is inconceivable
that Congress intended to allow civil liability to run

agai nst individual enpl oyees.
MIller, 991 F.2d at 587.

Rejecting a simlar argunent, this court recently held that an
i ndi vi dual supervi sor who does not otherw se qualify as an enpl oyer
cannot be held liable for a violation of Title VII. Gant v. Lone
Star Co., 21 F.3d 649, 651-53 (5th Cr.), cert. denied, 115 S C
574 (1994). 1In doing so, we cited for support the Ninth Circuit's
reasoning in Mller. 21 F.3d at 652. The statutory schene of
Title VIl at issuein Gant is virtually identical to the statutory
schene of the ADEA at issue here. Both acts |limt liability to
enpl oyers with nore than a m ni nrum nunber of enployees, and both
define "enployer" to include agents of the enployer. The
plaintiffs have directed us to no salient distinction between the

ADEA and its closest statutory kin, and we have found none.



Therefore, we find that this Court's reasoning in Gant applies
wth equal force in the present context and hold that the ADEA
provides no basis for individual liability for supervisory

enpl oyees.

2. ADEA CLAI MS AGAI NST CONOCO, | NC.

The district court granted summary judgnent in favor of Conoco
on all of plaintiffs' clains, noting that plaintiffs had not filed
a response to Conoco's Mdtion for Sunmary Judgnent at the tine the
motion was granted. The party noving for sunmmary judgnent bears
"the initial responsibility of informng the district court of the
basis for its nmotion, and identifying those portions of “the
pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together with the affidavits, if any,' which it believes
denonstrate the absence of a genuine issue of mterial fact."
Skotak v. Tenneco Resins, Inc., 953 F.2d 909, 912-13 (5th Gr.)
(quoting Celotex Corp. v. Catrett, 477 U S. 317, 323, 106 S. Ct.
2548, 2553, 91 L. Ed. 2d 265 (1986)), cert. denied, 113 S. . 98
(1992). However, the novant does not need to negate the el enents
of clains on which the nonnoving parties would bear the burden of
proof at trial. Little v. Liquid Air Corp., 37 F.3d 1069, 1075
(5th Gr. 1994) (en banc); Skotak, 953 F.2d at 913.

The nmovant's burden is "only [to] point out the absence of
evi dence supporting the nonnoving party's case." Skotak, 953 F. 2d
at 913 (quoting Latiner v. Smthkline & French Laboratories, 919
F.2d 301, 303 (5th Cr. 1990)). "If the noving party fails to neet



this initial burden, the notion nust be denied, regardless of the
nonnmovant's response. I f the novant does, however, neet this
burden, the nonnovant nust go beyond the pleadi ngs and designate
specific facts showing that there is a genuine issue for trial."
Tubacex, Inc. v. MV Risan, 45 F.3d 951, 954 (5th Cr. 1995);
Little, 37 F.3d at 1075. To neet this burden, the nonnovant nust
"identify specific evidence in the record, and articulate the
“preci se manner' in which that evidence support[s] [its] clainfs]."
Forsyth v. Barr, 19 F.3d 1527, 1537 (5th GCr.), cert. denied, 115
S. . 195 (1994). As to material facts on which the nonnovant
"wll bear the burden of proof at trial, the nonnovant nust cone

forward with evidence which would be sufficient to enable it to

survive a notion for directed verdict at trial." Skotak, 953 F. 2d
at 913. "I'f the nonnoving party fails to neet this burden, the
nmotion for summary judgnment nmust be granted." Tubacex, 45 F. 3d at

954; Little, 37 F.3d at 1076.

Revi ew ng the sunmary judgnent determ nation de novo, as we
do, we nust first ask whether Conoco net its burden of
denonstrating the absence of a genuine issue of material fact. 1In
its notion for summary judgnent, Conoco assuned that the plaintiffs

had shown the elements of a prima facie case.? | nstead of

2. To establish a prinma facie case in an ADEA case, a
plaintiff generally nust denonstrate that he or she (1) was
di scharged; (2) was qualified for the position; (3) was within the
prot ected age cl ass--over 40--at the tinme of discharge; and (4) was
repl aced by a younger person, or a person outside the protected age
class, or otherwi se was discharged because of his or her age."
Moore v. Eli Lilly & Co., 990 F.2d 812, 815 (5th Cr.), cert.
denied, 114 S. C. 467 (1993); Elliott v. Goup Medical & Surg.
Serv., 714 F.2d 556 (5th G r. 1983), cert. denied, 467 U S. 1215
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attacking the elenents of the prima facie case, Conoco presented
evidence of nondiscrimnatory reasons for the plaintiffs'
term nati ons. Conoco argued that its summary judgnent evidence
denonstrated legitimate reasons for its enploynent actions, and
that Stults and WAl |l ace had not produced any evi dence of pretext or
di scrim natory ani nus.

In a discrimnation case, the plaintiff's prim facie case
creates a rebuttable presunption of discrimnation that shifts the
burden of production to the defendant to articulate a |legitinmate,
nondi scrimnatory reason for the questioned enploynent action.
Bi enkowski v. Anerican Airlines, Inc., 851 F.2d 1503, 1505 (5th
Cir. 1988). Wthits notion for summary judgnment, Conoco submtted
eval uations and termnation reports regarding both Stults and
Wal | ace that supported its claim that the plaintiffs were
termnated for performance deficiencies. In addition, Conoco
subm tted portions of relevant depositions that denonstrated the
| ack of evidence that its nondiscrimnatory reasons were nere
pretext or that its enploynent actions were actually notivated by
age discrimnation. Gven this show ng, we nust agree with the
district court that Conoco adequately denonstrated the absence of
a material fact issue onthe plaintiffs' age discrimnation clains.

When the enployer articulates a legitimate nondi scrim natory
reason, and produces conpetent sunmary judgnent evidence in
support, as Conoco did in this case, the presunption created by the

prima facie case disappears and "the burden reverts to the

(1984) .



plaintiff to prove that the enployer's reason[] [is] pretextual."
Moore, 990 F.2d at 815 (quoting Normand v. Research Inst. of Am,
Inc., 927 F.2d 857, 859 (5th Cr. 1991)). "The trier of fact may
not disregard the defendant's explanation w thout countervailing
evidence that it was not the real reason for the discharge.'
GQuthrie v. TIFCO Industries, 941 F.2d 374, 377 (5th Cr. 1991),
cert. denied, 503 U S. 908 (1992).

The plaintiff at all tinmes retains the burden of persuading
the trier of fact that inperm ssible discrimnation notivated the
adverse enpl oynent deci sion. Bi enkowski, 851 F.2d at 1505.
Therefore, to overcone a properly supported notion for summary
judgnent, the plaintiff nust produce sufficient evidence to create
a genuine issue of material fact on this ultimte question. Thus,
in the present case, Stults and Wallace bore the burden of
produci ng evidence that would allow a rational factfinder to nake
a reasonabl e inference that age was a determ native reason for the
enpl oynent deci sion. Rhodes v. Quiberson Ol Tools, -- F.3d --
1996 WL 37846 at *3 (5th CGr. 1996) (en banc).

On appeal, the plaintiffs contend that there was sufficient
evidence to create a genuine issue of material fact. However,
plaintiffs filed no tinely response to Conoco's notion for summary
judgnent. As we have noted before, “"[r]ul e 56 does not i npose upon
the district court a duty to sift through the record in search of
evidence to support a party's opposition to summary judgnent."
Forsyth, 19 F.3d at 1537 (quoting Skotak, 953 F.2d at 915 & n. 7).

“"Nor is it our duty to do so on appeal."” 1d. Because plaintiffs



filed no tinely response, they did not neet their burden to
"designate “specific facts showing that there is a genuine issue
for trial'." 1d. (quoting Celotex, 477 U. S. at 324, 106 S. . at
2553). Therefore, the district court's order granting summary
judgnent in favor of Conoco was entirely appropriate.

In their argunent to this Court, the plaintiffs rely heavily
on the affidavit of Danise Chathamto support their allegations of
di scrimnatory ani nus. However, this affidavit was not nade a part
of the sunmary judgnent record. "Although on sunmary judgnent the
record is reviewed de novo, this court for obvious reasons, wll
not consi der evidence or argunents that were not presented to the
district court for its consideration in ruling on the notion."
Skotak, 953 F.2d at 915 (citing N ssho-lwai Anerican Corp. V.
Kline, 845 F.2d 1300, 1307 (5th Gr. 1988)).

The plaintiffs argue that the district court abused its
discretion inrefusing to allowthemto nmake the Chat ham affi davit
a part of the summary judgnent record, but this contention is
without nerit. The plaintiffs first offered the Chathamaffidavit
wth a supplenmentary response to Burmaster's notion for summary
j udgnent . The district court properly denied the plaintiffs'
request to file the supplenentary response because it was not
pertinent to the basis for Burnmaster's notion, i.e. the lack of
individual liability under the ADEA

The plaintiffs also offered the Chatham affidavit with a
purported response to Conoco's notion for summary judgnent after

the district court had al ready entered sunmary judgnent i n Conoco's
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favor. This "response" did not becone a part of the summary
j udgnent record because it was untinely. The plaintiffs attenpt to
avoid this result by arguing that they should have been all owed
nmore tinme to respond under Rule 56(f) of the Federal Rules of G vil
Procedure. 3 However, plaintiffs never nade a notion for a
conti nuance under Rule 56(f). "To obtain a continuance of a notion
for sunmary judgnent in order to obtain further discovery, a party
must indicate to the court by sone statenent, preferably in witing
(but not necessarily in the form of an affidavit), why he needs
addi tional discovery and how the additional discovery wll create
a genuine issue of material fact." Krimyv. BancTexas G oup, Inc.,
989 F.2d 1435, 1442 (5th Cr. 1993). The plaintiffs gave the
district court no sufficient indication of the need for additional
di scovery. | ndeed, on appeal the plaintiffs nmake no attenpt to
show that additional discovery would have allowed them to
denonstrate a genuine issue of material fact. Thus, this argunent

is conpletely without nerit.

B. | NTENTI ONAL | NFLI CTI ON OF EMOTI ONAL DI STRESS

The district court also dismssed the plaintiffs' clainms for

3. Fed. R CGv. P. 56(f) provides:

Should it appear fromthe affidavits of a party opposing
the nmotion that the party cannot for reasons stated
present by affidavit facts essential to justify the
party's opposition, the court may refuse the application
for judgnent or may order a continuance to permt
affidavits to be obtained or depositions to be taken or
di scovery to be had or nmay nake such other order as is
j ust.

11



intentional infliction of enpotional distress, holding that they had
not cone forward with any evidence to support a finding of
out rageous conduct or that either of them had suffered severe
enotional distress. To recover for intentional infliction of
enotional distress Stults and Wllace bore the burden of
establishing that the defendants acted intentionally or reckl essly,
that the defendants' conduct was extrene and outrageous, that the
def endants' actions caused them enotional distress, and that the
enotional distress was severe. Danawal a v. Houston Lighting &
Power Co., 14 F.3d 251, 256 (5th Cr. 1993) (citing Twnman V.
Twman, 855 S.W2d 619, 621-22 (Tex. 1993)). "Qutrageous conduct
is that which "[goes] beyond all possible bounds of decency, and to
be regarded as atrocious, and utterly intolerable in a civilized
comunity.'" I1d. (quoting Wirnick Co. v. Casas, 856 S.W2d 732,
734 (Tex. 1993) (quoting RESTATEMENT (SECOND) OF TORTS § 46, cnt.
d)).

Viewed in the light nost favorable to the plaintiffs, the
summary judgnment evidence wth regard to Stults shows that the
di scussion with Lutton occurred in an office so that Latham and
Stults could speak nore privately. Burmaster did not do anything
after Stults' termnation to cause hi menotional distress. Stults
did not see a doctor for treatnment of enotional distress. Rather,
he took aspirin. Wth regard to Wallace, the sunmary judgnment
evidence shows that after he was term nated, Wallace net wth
Burmaster to explain his sixteen-year work record. Burmaster sat

wth a smle or smrk on his face during the neeting. Burnaster

12



prom sed to call Wallace, but never did. Willace felt distressed
whenever he had to drive by a Conoco station. Willace never saw a
doctor for treatnment of enotional distress.

The plaintiffs point to no other evidence of outrageous
conduct or severe distress. On these facts, we nust agree with the
district court that no reasonable jury could find that these
elements of intentional infliction of enotional distress were

est abl i shed.

I11. CONCLUSI ON
For the reasons given above, the judgnent of the district
court granting defendants' notions for sunmary judgnent and

dismssing plaintiffs' clainms with prejudice is AFFI RVED
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