IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10160

JERRY LEE HOGUE
Peti ti oner- Appel | ant,

ver sus

GARY L. JOHNSON, Director,
Texas Departnment of Crim nal
Justice, Institutional D vision,
Respondent - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas

Decenber 12, 1997

Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.
GARWOOD, Circuit Judge:

Petitioner-appellant Jerry Lee Hogue (Hogue) appeals the
district court’s denial of his petition for habeas corpus under 28
US C 8§ 2254 challenging his 1980 Texas conviction and death
sentence for nurder commtted while commtting arson. Hogue’ s
primary conpl aint on appeal is that the adm ssion in evidence at
t he puni shnent phase of his trial of a 1974 Colorado guilty plea
rape conviction, which in 1994 a Col orado court set aside finding
Hogue’s counsel there had provided constitutionally ineffective

assi stance, rendered his death sentence invalid under Johnson v.



M ssissippi, 108 S.Ct. 1981 (1988). W reject this claim hol ding
it procedurally barred by Hogue's failure to object at trial, and,
al ternatively, because we concl ude t hat under Brecht v. Abrahanson,
113 S. . 1710 (1993), the adm ssion of the prior conviction did
not substantially influence the jury’ s answer to either of the two
puni shnment i ssues. W also hold that Hogue is entitled to no
relief on either of the two remai ni ng contentions he raises inthis
appeal, one relating to an all egedly biased juror and the other to
the constitutional validity of treating nmurder while commtting
arson as a capital offense where the death is caused by the arson.
Accordingly, we affirm!?
FACTUAL AND PROCEDURAL BACKGROUND

Hogue was indicted for the January 13, 1979, nurder of Jayne

Lynn Mar kham (Markham commtted in the course of conmtting arson,

contrary to Texas Penal Code 8§ 19.03(a)(2).2 At his March 1980

. This habeas petition was filed (and ruled on bel ow and
certificate of probable cause was granted) prior to the enactnent
of the Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA) . The provisions of AEDPA 8§ 101-106, codified at 28 U.S. C
88 2241-2255, are inapplicable to habeas cases filed prior to its
effective date. Lindh v. Mirphy, 117 S.C. 2059 (1997). W have
held that “Texas is not yet eligible to take advantage of the
provi sions” of AEDPA 8§ 107, codified at 28 U S. C. 88 2261-2266
Mata v. Johnson, 99 F.3d 1261, 1267 (5th Cr. 1996), vacated in
ot her respects, 105 F.3d 204 (5th Cr. 1997). Consequently, we
apply the law as it exists apart fromthe AEDPA

2 Texas Penal Code 8 19.03(a)(2), as in effect when the offense
was commtted and when Hogue was tried, provided that capital
murder was committed if one commtted nurder (defined in Texas
Penal Code 8§ 19.02 as “intentionally or know ngly causes the death
of an individual”) “and . . . (2) the person intentionally commts
the murder in the course of commtting or attenpting to commt
ki dnapi ng, burgl ary, robbery, rape, or arson.” Arsonis defined in
Texas Penal Code 8 28.02(a) as being commtted by a person “if he
starts a fire or causes an explosion . . . without the effective
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trial, at which Hogue was represented by attorneys Coffee and Roe,
the jury found Hogue guilty of capital nurder and follow ng the
subsequent puni shnent hearing answered affirmatively each of the
two special issues called for by the then version of Texas Code of
Crimnal Procedure Art. 37.071, finding that Hogue’'s conduct
causing Markhamis death was conmmtted deliberately with the
reasonabl e expectation that her or another’s death would result and
that there was a probability he would conmt crimnal acts of
viol ence constituting a continuing threat to society.® Hogue was
accordingly sentenced to death. On direct appeal, Hogue was
initially represented by attorney Burns, who, on Hogue’'s request,
was replaced by attorney Gay. In March 1986, the Texas Court of

Crim nal Appeals, en banc, unaninously affirmed the conviction and

consent of the owner and with intent to destroy or damage the
owner’s building or habitation.” The indictnment alleged that
Hogue:

“did then and there intentionally cause the death of an
i ndi vidual, Jayne Lynn Markham by setting fire to the
house occupied by the said Jane Lynn Markham and as a
result of the said fire, the death of the said Jayne Lynn
Mar kham was caused by asphyxiation due to snoke and
carbon nonoxi de and caused by conflagration to the body
of the said Jayne Lynn Markham and the death of the said
Jayne Lynn Markham was intentionally conmtted in the
course of conmmtting and attenpting to commt the of fense
of arson; ”

3 A prior trial in Decenber 1979 had term nated during jury
deli berations at the guilt-innocence stage when a mstrial was
declared following the court’s receipt of a note from the jury
foreman stating “we have fol |l owed your additional instructions and
have continued our deliberations. Nothing has changed. W still
stand 10 Guilty 2 Not CGuilty with no reasonabl e expectation of a
change of opinion.”



sentence (two judges concurred in the result w thout opinion), and
in October 1986 the Suprene Court denied certiorari. Hogue .
State, 711 SSW2d 9 (Tex. Cim App.), cert. denied, 107 S. C. 329
(1986) .

Prior Habeases

There then ensued a | engthy series of habeas filings by Hogue
and his attorneys, which we outline as follows.*

In January 1987, Hogue, through attorney Alley, filed his
first state habeas, which was anended on February 18, 1987. An
evidentiary hearing was held on this petition on February 24, 1987,
at which Hogue was represented by Alley. The petition was
ultimately denied by the Court of Crimnal Appeals on March 18,
1987. In the neantinme, Hogue’'s execution had been set for March
24, 1987. On March 20, 1987, Hogue, again through Alley, filed
hi s second state habeas petition and notion for stay of execution,
each of which the Court of Crimnal Appeals denied on March 22,
1987. On the sanme day, Hogue, through Alley, filed in the district
court below his first federal habeas. The district court granted
a stay of execution. On May 7, 1987, Hogue, pro se, noved to
dismss Alley, alleging that Alley was not authorized to file the
federal habeas petition. On May 27, Hogue, pro se, noved to anend
the federal petition to add forty-nine additional grounds. On July
9, 1987, the district court dismssed the federal petition w thout

prejudi ce as having been filed w thout Hogue' s authorization, and

4 A nore detailed description appears in the district court’s
opi nion. See Hogue v. Scott, 874 F.Supp. 1486, 1496-1500, 1512-
1514 (N.D. Tex. 1994).



vacated the stay of execution. On August 11, 1987, Hogue, pro se,
filed his third state habeas application, and on August 19, 1987,
attorney Burns filed a state habeas applicati on on Hogue' s behal f.
These latter two applications were treated as consolidated and on
Septenber 25, 1987, were denied by the Court of Crimnal Appeals,
which also denied stay of execution, which had been set for
Sept enber 29, 1987.

Al so on Sept enber 25, 1987, Hogue, through attorneys Mason and
Bruder, filed in the district court below an application for stay
of execution to permt the filing of a habeas petition in that
court, and the district court granted the stay. On Cct ober 17,
1987, the district court issued its order directing that Hogue, on
or before January 8, 1988, file a habeas proceeding in that court
under section 2254 or a state court habeas proceeding, in which
Hogue woul d “present each and every claimknown to Petitioner or
his counsel on pain of waiver.” On January 8, 1988, the district
court, on notions filed that day by Hogue, extended the January 8,
1988, deadline to January 22, 1988. On March 29, 1988, the
district court, having |learned that Hogue was pursuing a state
habeas proceedi ng, vacated the stay of execution it had previously
entered and di sm ssed without prejudice the federal proceedings.

Previously, on January 22, 1988, Hogue, through Mason and
Bruder, had filed his fourth state habeas petition (identified in
the state trial court as No. C 3-1330-162441-D). Evidentiary
hearings, at which Hogue was represented by Mason, were held on

this petition on March 24, 1988 (at which Bruder was al so present



on behal f of Hogue), and August 8, 1988, and a deposition was taken
(at which Hogue was represented by Mason). The state trial court
made findi ngs of fact and concl usi ons of | aw and recomended deni al
of relief. On January 9, 1989, the Court of Crimnal Appeals
issued its order denying relief on this habeas (Court of Crim nal
Appeal s No. 16,907-4), noting that it had “carefully reviewed the
record” and that “the trial court’s findings and concl usions are
fully supported by the record.”

On April 13, 1989, Hogue, through Mason and Bruder, filed
anot her section 2254 petition in the district court bel ow On
April 18, 1989, the district court stayed Hogue' s execution, which
had been scheduled for April 20, 1989. On March 16, 1990, Hogue,
t hrough Mason and Bruder, noved to dism ss or stay the section 2254
proceedings so he could return to state court to seek relief
suggested by Penry v. Lynaugh, 109 S. C. 2934 (1989). In July
1990, Mason and Bruder filed a notion to withdraw from their
representation of Hogue as he had clainmed their inadequate
representation entitled himto relief. Also in July 1990, Hogue,
pro se, filed in the federal proceeding a pleading conplaining of
his counsel’s failure to investigate certain clains and, later, a
menor andum opposi ng the request of Mason and Bruder to w thdraw.
On August 22, 1990, the district court appointed Mason and Bruder
under the Crimnal Justice Act, so they could be conpensated, and
al so appointed an i nvestigator to assist them This order directed
that by October 19, 1990, a supplenental pleading be filed

asserting each i ssue Hogue sought to raise. On Novenber 16, 1990,



Hogue, pro se, noved in the federal proceeding to dism ss Mason and
Bruder, and to dismss his section 2254 proceeding wthout
prejudice so he could return to state court. The district court
on March 7, 1991, dism ssed the cause w thout prejudice, noting
Hogue’ s Novenber 16, 1990, notion.

On March 22, 1991, Hogue, pro se, filed his fifth state habeas
petition (identified in the state trial court as No. GC 3-1647-
16241-E). On August 5, 1991, the state trial court recommended
denial of relief and transmtted the file to the Court of Crim nal
Appeal s. On Septenber 18, 1991, the Court of Crimnal Appeals
entered its order on this application (identified in the Court of
Crimnal Appeals as Wit No. 16,907-05), reciting that “[a]ll of
the allegations have been raised and rejected either on direct
appeal or in previous applications for wit of habeas corpus” and
“IwWje hold that the applicant’s contentions are not only w thout
merit but have been wai ved and abandoned by his abuse of the wit
of habeas corpus.” The order goes on to direct the Cerk of the
Court of Crim nal Appeals:

“not to accept or file the instant application for wit

of habeas corpus. He is also instructed not to accept in

the future any applications for a wit of habeas corpus

attacking this conviction unless the applicant has first

shown t hat any contentions presented have not been rai sed
previously and a showi ng i s nade that they could not have

been presented in any earlier application for habeas

corpus relief.”5

Meanwhi l e on Septenber 3, 1991, Hogue, through attorneys

5 The Septenber 18, 1991, order at this point continues by
citing Ex Parte Dora, 548 S.W2d 392 (Tex. Crim App. 1977) and Ex
Parte Bilton, 602 S.W2d 534 (Tex. Crim App. 1980).
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Crocker (whom the state trial court had appointed to represent
Hogue on May 2, 1991) and Owen, tendered for filing in the state
court on Hogue’'s behalf his sixth state habeas application
(identified in the state trial court as No. C 3-1647-16241-F).
This application, which runs 173 pages exclusive of exhibits,
asserts 36 grounds for relief. On Qctober 17, 1991, the state
trial court signed an order, responsive to the Court of Crimnal
Appeal s’ Sept enber 18, 1991, order, identifying three issues raised
in Hogue’s sixth state habeas “which have not been and coul d not
have been rai sed in previous proceedings.” Inresponse to a notion
filed Novenber 13, 1991, by Hogue, through Crocker and Owen, the
state trial court nodified its Cctober 17, 1991, order by slightly
rewording its statenent of the three available issues.® I n
Decenber 1991, the state trial court denied a notion filed by
Hogue, through Crocker and Omen, to permt the filing of Hogue’s

sixth state habeas petition. On March 6, 1992, the state tria

6 The three avail able issues thus identified in this order are
as foll ows:

“A. The state prevented counsel from investigating,
devel oping, and presenting relevant mtigating
evidence in support of a life sentence for M.
Hogue.

B. Trial Counsel denied M. Hogue effective assi stance
of counsel throughout the course of his trial:
Failure to investigate and present mtigating
evi dence.

C. The Texas capital sentencing statute inproperly
precluded the jury from considering evidence in
mtigation of M. Hogue' s sentence.”



court issued an order adopting, with nodifications, the state’'s
proposed nenorandum fi ndi ngs, and concl usi ons, reconmendi ng deni al
of relief with respect to the three available issues identified in
the trial court’s October 17, 1991, order as nodified (see note 6,
supra). The WMarch 6, 1992, order directed that the file be
transmtted to the Court of Crimnal Appeals, where it was received
March 11, 1992. On March 16, 1992, the Court of Crimnal Appeals,
through its Executive Admnistrator, wote the state trial court
Wth respect to Hogue' s sixth state habeas wit (reflecting copies
bei ng sent to Hogue, Crocker, counsel for the state, and the state
district clerk) as foll ows:

“Re: Wit No. 16,907-06

Jerry Lee Hogue

Trial Court No. C 3-1647-16241-F

Dear Judge Leonard:

On Septenber 18, 1991, this Court entered an order
citing the above referenced applicant with abuse of the
wit.

The present application does not satisfy the
requi renents for consideration set out in the order
descri bed above. Therefore, this Court wll take no
action on this wit.

For further information see Ex parte Dora, 458
S.W2d 392 (Tex.Cr.App. 1977).”

Hogue’ s execution was thereafter set for May 28, 1992. There
were no further state court filings.
Thi s Habeas

The i nstant section 2254 petition was filed by Hogue, through



Crocker and Owen, on May 19, 1992.7 It is 184 pages long (and is
acconpani ed by nore than 700 pages of exhibits and by a nenorandum
whi ch, together with its own exhi bits, occupi es nore than 400 pages
in the record) and raises 33 grounds of relief. On My 22, 1992,
the district court granted Hogue' s requested stay of execution. On
June 12, 1992, an anended habeas petition was filed, adding two
grounds for relief, but not otherwise altering the original
petition. On Novenber 2, 1992, the State filed its answer and
motion for summary judgnent. The matter was referred to a
Magi strate Judge for recomendati ons and proceedi ngs as deened
appropriate. On March 14, 1994, the Magi strate Judge i ssued a 126-
page report and recomendati ons, recommendi ng deni al of all relief.
Hogue filed objections to the report and recomendati ons. The
district court afforded de novo consideration to all of Hogue’'s
asserted grounds for relief. On Novenber 16, 1994, the district
court entered judgnent denying all relief, together with a thorough
and conprehensive opinion reciting in detail the course of
proceedings at trial and on direct appeal, the evidence presented
at trial, and the course of Hogue's prior habeases, and addressing
and di sposing of all of Hogue's asserted grounds for relief in his
current habeas. Hogue v. Scott, 874 F. Supp. 1486 (N.D. Tex.
1994). On January 18, 1995, the district court deni ed Hogue' s Rul e

! Hogue has been represented by counsel in the district court,
and in this Court, throughout all stages of the instant section
2254 proceedi ngs.
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59(e) notion with a brief opinion. |d. at 1545-46.%
O fense G rcunstances

The Court of Crim nal Appeal s’ opinion generally describes the
ci rcunstances of the of fense:

“The evidence introduced at trial showed that appellant
[ Hogue] and his wfe rented a house located at 2412
Sout hcr est in Arlington on Novenber 9, 1978.
Approxi mately one nonth later, on Decenber 4, 1978,
appel l ant and his wi fe vacated the house w t hout turning
in their key, leaving a refrigerator, a round wall
ornanent and sone trash. The property was cl eaned up and
on Decenber 24 the house was | eased to Mary Beth Crawford
and Jayne Mar kham Living at the house wth the two
wonen wer e Mar kham s ei ght-year-ol d son and St eve Reni ck,
a friend of the wonen.

On a Wednesday, January 10, two days before the
comm ssion of this grisly and brutal crine, appellant
returned to the house. Wen Markham answered the door,
appel l ant told her he had lived in the house and had | eft
a wal | hangi ng at the house and asked if he could get it.
Mar kham | et appellant in the house and they began
conversing. Apparently sone sort of am abl e rel ati onship
between Markham and appellant was struck because
appel l ant stayed at the house for quite a long tine that
evening. On Thursday, appellant again showed up at the
house. Mar kham had agreed to buy sone used furniture
from appellant so she went with him to pick up the
furniture. Wen they arrived back at the house, once
agai n appellant stayed for the duration of the evening.
Eventually the wonen went to bed and only appellant and
Reni ck were awake. Appel  ant asked Renick if he knew
where he could get a gun. Renick showed appellant the
gun he kept in his footlocker. After cleaning the gun,
Renick loaded it and placed it back inside the
f oot | ocker.

Appel l ant was at the house again early the next
nmorni ng. Renick went to work and Crawf ord t ook Markham s
son to school. On her way hone she stopped at the
grocery store. Wien she returned hone, she prepared
breakfast for herself, Mrkham and appellant. Crawford
noti ced that Markham seened upset. Wiile the trio were
eati ng breakfast, appellant suddenly blurted out that he

8 Hogue filed a tinely notice of appeal, and on February 14,
1995, the district court issued a certificate of probable cause.
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was a police officer and that he was arresting themfor
possessi on of mari huana. When the wonen asked for sone
sort of identification, appellant said that he did not
have any with himbut that his real purpose was to arrest
Steve Reni ck because he was a heroin dealer. Appellant
told the wonen to cooperate, to stay in his sight all day
Il ong and not to talk to each other. He then had them go
into Markham s bedroom Appellant left the bedroom and
shortly thereafter the wonen heard a breaking noise.
They fol |l owed t he noi se and found appel | ant goi ng t hrough
Reni ck’ s footl ocker.

Appel I ant found Reni ck’s gun inside the footl ocker.
Appel  ant pointed the gun at the wonen and told them he
was going to handcuff one of them He proceeded to
handcuff Markham he put Crawford into a closet. After
a period of ten mnutes, appellant opened the closet
door. He had the gun in his hand and was nude fromthe
wai st down. Appell ant stepped inside the closet, pointed
the gun at Crawford’s head and instructed her to renoved
her clothes. Wen Crawford replied that she would not
and she had venereal disease, appellant backed out of the
cl oset and shut the door.

A short while | ater appell ant renoved Crawford from
the closet and led her into the dining room There she
saw Mar kham nude and bl i ndf ol ded, |ying face down on the
floor with her hands cuffed behind her. Appellant told
Crawford to renove all of her <clothes except her
underwear and to |lie down beside Markham After a few
m nut es, appellant forced Crawford to conmt oral sodony
upon him Thereafter, appellant again put the wonen in
the bedroom Crawford was put back into the closet
whil e appell ant raped Markham Then appel | ant
bl i ndf ol ded bot h wonen and forced both of themto |lay on
t he bed. He then proceeded to go through Markhani s
pur se.

Appel l ant | ater permtted both wonen to get dressed.
He instructed the wonen not to talk to each other and at
a point during the day when he caught the wonen tal king
he took Crawford into her roomand handcuffed her to her
bed. At 3:15 p.m, Markhamis son returned hone from
school. Appellant nmade himgo to his nother’s room and
remain there. Around 6:00 p.m, Renick cane hone.
Appel l ant, carrying the gun and a pair of handcuffs, net
Renick at the front door. Renick was immediately
handcuffed and |led into Mrkhanmis bedroom Appel | ant
told Renick that he was a narcotics agent and was
arresting him Appellant took Renick’s wallet and then
moved Renick into Crawford’'s bedroom where he was
handcuffed to the bed. Over the next few hours appell ant

12



moved through the house, shuffling his prisoners from
room to room Thr oughout the evening appellant nmade
nunmerous threats to kill them all. At  one point
appellant led Crawford into the |living roomand had her
sit on the couch. Appellant left the room and when he
returned he was carrying a butcher knife. He stabbed
Crawford in the stomach and then dragged her into a
bathroom A short tine [ater, he had both wonen go back
into the living room There he told them he was a hit
man and had a contract out for each of them Appellant
then took Crawford into the third bedroom By this tine
Crawford was bl eeding heavily, was in intense pain, and
was passing in and out of consciousness.

Appel I ant br ought Markhami nto t he roomwher e Reni ck
was now confined. By this tinme Renick’s hands had been
tied to the headboard and his feet had been bound
together. Appellant proceeded to bind Markham by tying
her hands behind her back, tying her feet together and
then taking a wire and tying her feet to her hands. When
Reni ck and Mar kham begged appellant to rel ease them so
that they could take Crawford to the hospital, appell ant
said he was a hit man and he was going to kill themall.
Appel lant I eft the room Soon the victins began to snel
gasoline. They could hear the appellant in the attached
garage coughing and sputtering. After a while appellant
cane back into the bedroomcarrying a Prestone antifreeze
can and a rolled up newspaper. Appel l ant again told
Mar kham and Renick that he was going to kill themall.
He then left the room The victins saw appel | ant backi ng
down the hal lway, pouring a liquid out of the antifreeze
can. They soon began to snell gasoline. Suddenly, fire
roared t hrough the hal l way and fl anes began shooting into
t he bedroom where Reni ck and Markham were tied up

Reni ck managed to free hinself, break a wi ndow and
j unp out si de. He then tried to go back in and rescue
Mar kham who was screamng but the flanes were too
i nt ense. When the scream ng stopped, he ceased his
efforts. He then ran to the w ndow of the bedroomin
whi ch Markham s son was sleeping. He was able to pul
the child out of the window. Crawford, awake at the tine
of the fire’'s ignition, managed to junp out of a bedroom
w ndow. She ran next door to summon help. On her way to
t he nei ghbors, she saw appellant clinbing into his car.
She ran to the neighbors’ house and rang the doorbell.
The nei ghbors found her coll apsed on the ground.

Emergency vehicles responded to the fire call at
1:14 a.m Wen they reached the scene, the house was
fully invol ved. Mar khanmis body was found by fireman
i nside the house. Her hands and feet had been tied
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behi nd her back, | eaving her body in a crouched position.
An aut opsy showed that her hands and feet were tightly
bound wth insulated wre.

Pol i ce found a Prestone antifreeze contai ner sitting
just inside the doorway of the laundry room It snelled
heavily of gasoline. They also found two sections of
garden hose on the floor of the garage |lying next to a
vehi cl e that had been parked in the garage. These al so
snel |l ed of gasoline. A fire investigator concluded that
nmore than two gal |l ons of gasoline had been used to start

the fire. He determned that the fire had been
deli berately set.” Hogue, 711 S.W2d at 10-12 (footnote
omtted).

The testinony, witness by witness, is described in greater
detail in the district court’s opinion. Hogue v. Scott, 874
F. Supp. at 1500-1511. Hogue testified at the gquilt-innocence
st age—t hough not at the punishnent stage—and, as the district
court observed, his rendition of the events “was virtually a
reversal of the roles other wtnesses assigned to Hogue and
Renick.” Id. at 1509. Hogue stated that Markham wanted to get
Reni ck out of the house as white powder had been found in his
footl ocker and she thought he was dealing drugs. Consequent |y,
when Reni ck returned to the house fromwork about 6:00 p. m Friday,
January 12, 1979, Hogue cane up behi nd Renick and put his knuckle
in Renick’s back, making Renick think he had a gun, and under the
threat of this imaginary gun forced Renick to |lie down, and then
handcuffed him?® He then took Renick to a bedroom renoved the
handcuffs and re-handcuffed Renick to the bed. Later, after

consulting with Markham and after Renick prom sed to | eave, Hogue

o The state’s evidence had shown that Hogue had purchased
handcuffs on January 2, 1979. Hogue testified that he had bought
themfor a friend, but offered no explanation of why he still had
them on January 12.
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unhandcuffed Renick. Sonme tinme |ater, as Hogue and Markham were
tal ki ng, Renick appeared with a pistol in hand and told themto go
into a bedroom which they did. Hogue then heard Crawford and
Reni ck tal king about dope, heard Crawford scream and saw her run,
bent over, into Renick’s bedroom Holding the gun on Markham and
Hogue, Renick tied themup. Sonetine |ater Renick untied Hogue and
forced himto si phon gas out of a vehicle in the garage and put it
in a Prestone antifreeze can and sone mlk cartons. Renick then
told Hogue to spill the gas, Hogue refused, and Renick took him
back to the bedroom where Markham was tied, and retied him
Renick left the room Later, Hogue snelled gas. He broke the
bedposts to which he was tied and began untyi ng Markham  Reni ck
appeared in the door, Hogue kicked at him and m ssed, and his
monmentum carried himinto the hallway; Renick “back[ed] off down
the hall,” and “brought the gun up.” Hogue then ran out of the
house. When he reached the street, he sawthe house suddenly go up
in flames. He thought he saw Renick standing at the side of the
house. Hogue junped in his car and drove off.

After a thorough review of the evidence, we are in full
agreenent wth the district court’s concl usion that Hogue’s version
of the events “when wei ghed agai nst the ot her evidence in the case,
is solackingincredibility that no reasonable trier of fact would
accept it.” Hogue v. Scott at 15009.

Hogue was found by the police sone twenty-four hours after the
fire, shortly after 11:00 p. m Sunday, January 14, 1979, alone in

a friend's small wupstairs apartnent, which was totally dark,
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hiding, fully clothed, in the shower stall behind the cl osed shower
door in the bathroom Though the police had announced their
presence and stated they were |ooking for Hogue, he had remai ned
whol Iy silent and hi dden. Hogue knew the police were | ooking for
him and he had made no attenpt to contact them (or the fire
departnent or energency nedical services or any other authority).
He gave no explanation for this. Hogue has offered no expl anati on
for the testinony of Mar khamis son—called as a wtness by
Hogue—t hat Hogue held a pistol on Markham and Crawford before
Renick returned fromwork |ate Friday afternoon, January 12, then
went to the front door with the gun when Renick’s truck was heard
to drive up, stated to Renick “I am arresting you for selling
marijuana,” and returned with the gun and with Reni ck handcuff ed,
after which Renick was handcuffed to the bed. The boy also
testified that Renick renmoved hi mfromthe burning house. The two
nei ghbors testified as to Ctrawford and Renick’s fleeing to their
house, Renick’'s desperate efforts to save Markham and the boy,
Crawford’ s anguish at their fate and her spontaneous statenents to
each of the nei ghbors concerning her near fatal stabbing by Hogue:
“l don’t know why he stabbed ne. | don’t know why he did it. |
don’t know him” and “I don’t understand why he did this to ne. |
don’'t even know him” It was clearly established and undi sputed
that Crawford and Renick had known each other well over a year
prior to the events in question, while prior thereto she and Hogue
were total strangers each to the other. Simlarly, Crawford s and

Reni ck’s statenents to the nei ghbors, and to the police who shortly
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arrived, were excited utterances and were consistent with their
trial testinony, which was also corroborated by their physica
condition (e.g., Renick’s arns were cut and bl eeding, his hair and
beard were singed, and he had no shoes on; Crawford was suffering
a near-fatal stab wound) and actions then as testified to by other
W t nesses, including the police and the nei ghbors.
Prior Conviction |Inpeachnent

I n cross-exam nation of Hogue (at the guilt-innocence stage),
the state was permtted to ask him for inpeachnent purposes only,
whet her he had been convicted in Septenber 1974 for rape in
Col orado in cause No. 6785, to which Hogue replied “I plead guilty

to a fourth class felony of rape, yes, sir” and went on to state
that he had served ninety days of his three-year sentence (he
subsequently admtted he had | ater served an additional sixty days
of that sentence).® Defense counsel objected on the sole ground
t hat under Texas “Code of Crimnal Procedure[s] [art.] 38.29" the

conviction “is not a final conviction.”' Just before Hogue took

10 On redirect of Hogue, defense counsel brought out that the
victimin the 1974 offense had been his “ex-wife” (nothing else
then before the jury so suggested) and the offense was “a fourth
class felony.”

The 1974 rape conviction had al so been used for inpeachnent of
Hogue during cross-examnation at his first trial.

1 Fornmer Tex. Code Crim Proc. art. 38.29 (which was repeal ed
in 1986 and replaced by Tex. Rules Crim Evidence, Rules 608, 609)
provided in relevant part:

“The fact that a defendant in a crimnal case, or a
wtness in a crimnal case, is or has been, charged by
i ndi ctnment, information or conplaint, withthe comm ssion
of an offense against the crimnal laws of this State, of
the United States, or any other State shall not be
adm ssible in evidence on the trial of any crimnal case
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t he stand, defense counsel in a hearing out of the presence of the
jury had unsuccessfully sought to preclude cross exam nation of
Hogue in respect to this conviction on the ground that the
convi ction was not final, because Hogue’'s sentence was probated and
probati on had been conpleted. In support, defense counsel placed
before the court as Defendant’s Exhibit A (which the court admtted
for purposes of the hearing on adm ssibility of the conviction) the
record of the proceedings in Col orado cause No. 6785, reflecting
that: Hogue was charged in an ei ght-count information filed May 6,
1974, count three of which alleged rape on May 3, 1974, of d audi a
Hogue; 2 on August 19, 1974, Hogue, represented by counsel Hilgers
and “[a]fter being advised of his rights as provided under Rule

11," pleaded guilty to the rape count, the two then-renmai ni ng ot her

for the purpose of inpeaching any person as a witness unless on
trial wunder such indictnent, information or conplaint a final
convi ction has resulted, or a suspended sentence has been gi ven and
has not been set aside, or such person has been placed on probation
and the period of probation has not expired.”

Texas courts have held that this statute precludes inpeachnent of
a witness by a prior conviction, the sentence for which was
initially probated and the probation term has expired unrevoked.
See Wntters v. State, 616 S.W2d 197, 200-201 (Tex. Crim App
1981); Thomas v. State, 578 S.W2d 691, 699 (Tex. Crim App. 1979);
Redman v. State, 533 S.W2d 29, 32 (Tex. Cim App. 1976). Such a
conviction is said not to be final. Trippell v. State, 535 S. W 2d
178, 180 (Tex. Crim App. 1976). However, if “the wtness
represents hinself as a lawabiding citizen” and “denies he has
ever been convicted,” the conviction may be shown (despite
successful conpletion of probation). |Id. at 181.

12 The other counts were kidnaping C audia Hogue, Kkidnaping
Shawna Hogue, two counts of assault on Shawna Hogue, two counts of
theft fromd audi a Hogue, and wi tness i ntim dati on of Shawna Hogue,
all on May 3, 1974. On July 10, 1974, five of the eight counts
were dismssed on the prosecutor’s notion, the C audia Hogue
ki dnapi ng was reduced from first to second degree ki dnaping, and
prelimnary hearing was wai ved.

18



counts (second degree kidnaping and theft over $100) in cause No.
6785 were dismssed (as were all the four other pending
i nformati ons agai nst Hogue, Nos. 6534, 6322, 6324 & 6325); on
Septenber 23, 1974, Hogue was sentenced to three years on the rape
conviction, and the court denied probation; on Novenber 27, 1974,
Hogue, through counsel Hilgers, filed a notion to nodify the
sentence based on “very favorable reports” from the prison
(reformatory), copies of which were filed with the notion; on
Decenber 23, 1974, the Colorado court, reciting that it had “read
the recommendations fromthe reformatory,” granted the notion to
nmodi fy and placed Hogue on probation for a two-year period; on
April 24, 1975, the probation departnent filed a conpl aint chargi ng
t hat Hogue had violated his probation in four respects; on Apri

28, 1975, Hogue, represented by counsel Trunman, pleaded not guilty
to the probation violation conplaint; another probation violation
conplaint was filed by the probation departnent on August 6, 1975,
all eging August 3, 1975, law violations (sexual assault and
burgl ary); on Novenber 10, 1975, attorney G ay appeared for Hogue
(apparently not the sane Gray who | ater represented himon direct
appeal of his 1980 conviction); on Novenber 24, 1975, the August 6,
1975, probation conplaint based on violation of | aw was w t hdr awn;
on Decenber 8, 1975, Hogue, represented by Gray, pleaded guilty to
and was found guilty of probation violations in cause No. 6785, the
three-year sentence in that cause was reinposed, and Hogue was
ordered to the state penal institution, with credit for 91 days

served there and for 125 days in local confinenent (two other
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crimnal cases agai nst Hogue, Nos. 7638 and 7487, were also then
di sm ssed); on February 9, 1976, Hogue, through Gay, noved to
nmodi fy the sentence in No. 6785 by placi ng Hogue on probation; on
March 1, 1976, the Col orado court granted that notion and ordered
that “the bal ance of” Hogue' s “sentence” be suspended and that he
be rel eased from custody and placed on probation for a period to
expi re Decenber 23, 1976; on January 6, 1977, the Col orado court
ordered the probation supervision discontinued and term nated the
No. 6785 proceedi ngs against Hogue because the period of his
probation had expired.®® None of this evidence was placed (or
sought to be placed) before the jury.

Def ense counsel’s notions in |imne had sought to establish
wWth respect to this 1974 Colorado rape conviction that “the
Def endant was pl aced on probation which probation was successfully
conpleted and termnated on the 6th day of January, 1977.” At
argunent before the court, out of the presence of the jury, counsel
contended, after the court had indicated that it would all ow Hogue

to be inpeached by the prior conviction, “our objection to the
court’s ruling cones from Code of Crimnal Procedure 39.29 [sic],
where it says in that Article, that,” and counsel then read from

Tex. Code Crim Proc. art. 38.29 (quoted in note 11, supra),

13 On Septenber 7, 1976, the Col orado probation departnent had
filed a conplaint alleging that Hogue violated his probation,
citing a Texas grand jury indictnent chargi ng Hogue with comm tting
rape on August 2, 1976; on January 6, 1977, the Col orado probation
departnment noved that the Septenber 7, 1976, conpl aint be w t hdrawn
because the rape charge was “dism ssed January 4, 1977, as the
victimrefused to testify” and that supervision be termnated “as
his [ Hogue’ s] period of probation had expired.”
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concluding with the |anguage thereof indicating that a probated
sentence was not adm ssible for inpeachnent unless “the period of
probation has not expired.” Counsel went on the argue that the
Col orado records showed that Hogue’s “probation was term nated by
the court on January the 5th, 1977" and “[w e woul d take exception
to the Court’s ruling based upon Article 38.29 and on Defendant’s
Exhibit A that has been admtted before the court.” The court
ruled that the prior conviction was adm ssible as inpeachnent
because Hogue’'s sentence was not originally probated and he served
time under that sentence in the state penal institution, and al so
because when his sentence was |later first probated that probation
was revoked and he again served tine in the state penal institution
under the original sentence. The trial court also instructed the
jury, in its charge at the guilt-innocence stage, that the prior
conviction evidence “cannot be considered by you against the
def endant as any evidence of his guilt in this case” and “was
admtted before you for the purpose of aiding you, if it does aid
you, in passing upon the weight you will give his testinony, and
you wi Il not consider the sane for any ot her purpose.”! There was

no objection to this instruction, nor any request for other or

14 Notwi t hstandi ng this instruction, defense counsel argued to
the jury at the guilt-innocence stage that “I know one thing, of
course, as soon as NCIC got a hit on Jerry Hogue with a rape
conviction, it would appear that there was no nore i nvestigation in

connection with Steve Renick. | think the evidence woul d be cl ear
on that. Maybe that’s the reason that there wasn’t any better job
done, as far as the crinme-scene search out there, | don’t know,”

and continuing about the investigation for several sentences.
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further instructions in that respect.?
Sent enci ng Evi dence

The testinony at the punishnent phase is outlined, wtness by
wtness, in the district court’s opinion. Hogue v. Scott, 874
F. Supp. at 1509-1511.

The prosecution comenced by introducing a copy of the
Septenber 23, 1974, Colorado court judgnent convicting Hogue of

rape, based on his guilty plea, and sentencing himto confinenent

15 On direct appeal, Hogue' s sole argunent respecting the
Col orado conviction was that “the trial court erred in allow ng the
State to i npeach appellant wth a non-final conviction during the

initial proof stage of the trial.” This argunment was based
entirely on the fact that the Colorado records introduced by the
defense at the notion in limne hearing “show that Appell ant

successfully conpleted his probation and an order was entered
dism ssing the case,” and “[t]he State, therefore, violated Article
38. 29 of the Texas Code of Crim nal Procedure (1965) in inpeaching
Appellant wth the non-final conviction” because under Article
38.29 a conviction is not a final conviction admssible for
i npeachnent if the sentence i s probated unless “probation [ has] not
expired.” The Court of Crimnal Appeals rejected this contention.
Hogue, 711 S.W2d at 15-16. The court stated “the situation
presented in the instant case is not the type envisioned by the
drafters of Article 38.29,” noting that when Hogue was initially
sentenced probation was expressly denied and he served sone tine
before the sentence was nodified to provide for probation, a
nmodi fication which resulted not fromhis preconviction record but
rather from his post-conviction conduct at the Colorado State
Ref ormat ory. ld. at 15. The Court of Crimnal Appeals
particul arly enphasi zed the fact that on Decenber 8, 1975, Hogue’s
initial probation was revoked, the original (unprobated) three-year
sentence was reinposed, and Hogue was again confined pursuant
t heret o, and when, on March 1, 1976, Hogue was granted probation a
second tine, only “the ‘balance’ of appellant’s sentence” was
probated, so that his incarceration (pursuant to the conviction)
“bet ween Decenber 8, 1975 and March 1, 1976 was never affected by
t he second probation order,” and “[t] his second probati onary period
may be |likened to what we in Texas know as parole or nandatory
supervision.” Thus, for purposes of article 38.29 the Col orado
conviction was final at least by “Decenber 8, 1975, when
appellant’s first probation was revoked and he was incarcerated.”
Id. at 16.
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for an indetermnate termnot to exceed three years. Qut of the
presence of the jury, the state had previously announced its
intentionto offer this evidence, and Hogue, personally, had stated

“l have no objection,” as did al so defense counsel. At no point in
the trial was any objection ever nade to this evidence; nor was any

such obj ection ever urged on appeal .15

16 There was not hi ng i nconsi stent between the defense objection
to inpeaching Hogue by cross-examning him concerning this
conviction, on the ground that such was prohibited by Tex. Code
Crim Proc. art. 38.29 as the conviction was non-final since
sentence had been probated and the probation conpleted, and the
non-objection to introduction of the conviction at the sentencing
phase of trial. Unlike instances governed by Article 38.29, which
is directed to witness inpeachnent (Hogue did not testify at the
sentenci ng stage), under Tex. Code Crim Proc. art 37.07, sec

3(a), the statute generally applicable to evidence at the
puni shment stage, “any probated or suspended sentence which has
occurred prior to trial and whether successfully conpleted or not
may be known to the judge or the jury assessing punishnent.” @ enn
v. State, 442 S.W2d 360, 362 (Tex. Crim App. 1969)(enphasis in
original). See also Mon v. State, 509 S.W2d 849, 850-51 (Tex.
Crim App. 1974)(sane). Tex. Code Crim Proc. art. 37.071(a),
governing capital sentencing procedures, was (and is) even |ess
restrictive respecting evidence which nay be admtted at the
puni shnment phase of a capital case, providing that “evidence nay be
presented as to any matter that the court deens relevant to
sentence.” As the Court of Crimnal Appeals has frequently held,
“Injothing in Article 37.071, supra, requires that there be a final
conviction for an extraneous offense to be adm ssible at the
puni shnment phase.” Garcia v. State, 581 S.W2d 168, 169 (Tex.
Crim App. 1979). See also Brooks v. State, 599 S. W2d 312, 322
(Tex. Crim App. 1979)(sane), cert. denied, 101 S. Ct. 3146 (1981),
reh. denied, 102 S. C. 25 (1981), reh. denied, 103 S. C. 1490
(1982); Hammett v. State, 578 S.W2d 699, 709 (Tex. Crim App

1979) (sane), cert withdrawn, 100 S.Ct. 2905 (1980). |ndeed, under
Article 37.071(a), a defendant’s confession to conpletely unrel ated
of fenses i s adm ssi ble at the puni shnent stage. See, e.g., Hamett
at 709. Thus, even if the objection made to use of the prior
conviction for inpeachnent at the guilt-innocence stage (that under
Article 38.29 the conviction was i nadm ssi bl e as non-final because
sentence had been probated and the probation conpleted) had been
good (which it was not), nevertheless that would not have been a
valid objection to evidence of the prior conviction at the
puni shnment phase.
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Li eutenant Detective Diezei of the Boul der, Col orado Police
Departnent, who had been with that organi zati on sone fifteen years,
testified that in that capacity he had occasion to know that
Hogue’ s reputation in that conmunity for being a peaceabl e and | aw
abiding citizen was bad, and that he first heard about Hogue “in
approxi mately 1970.”

Sara Sanpson testified that she was “fromout of state,” that
she knew Hogue, having first net him “about ten years ago,” and
that in the comunity in which she knew him his reputation for
being a peaceable and lawabiding citizen was bad. On cross-
exam nation, Sanpson identified certain photographs as being of
Hogue, his ex-wi fe O audia, and his daughter Shawna.

Karen H ghtower testified that on July 25, 1976, when she was
living in an apartnent in Richland HIls and was going through a
di vorce, she net Hogue in the apartnent building parking | ot when
her car wouldn’t start and he offered to hel p, |oaning her junper
cabl es. Subsequently, she went out with him She | ater told Hogue
she did not want to see hi manynore, and he got angry. Thereafter,
on August 2, 1976, Hogue tel ephoned her, stated that he wanted “for
us to part friends,” and asked her to go with himto get a
hanmburger and neet his uncle, who Hogue said was expecting them
Not wanting to hurt his feelings, she accepted, and they went in
Hogue’s car to get a hanburger and then drove into the country,
supposedly towards the uncle’s house. Hogue stopped the car,

pulled a long knife, grabbed H ghtower, threatened to kill her

made her commt sodony, and raped her twice (there was no
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ej acul ati on). On cross-exam nation, she admtted that the rape
case growing out of this incident was no |onger pending as,
followng a mstrial therein, she “chose not to go through a
retrial.”' Cross-exam nation al so reveal ed that Hi ght ower had been
convicted of fraud in 1978 and that her exhusband had custody of
her daughter.

The prosecution’s final puni shment stage wtness was
psychiatrist Dr. Gigson (also spelled in the record as G egson).
Dr. Gigson had not exam ned or interviewed Hogue, or exam ned any
records or the like pertaining to him |In response to a |engthy
hypot heti cal question (occupying sone 192 lines in the record),
which set out hypot heti cal circunstances paralleling the
circunstances of the instant of fense and those i medi ately | eadi ng
up to it as reflected by the prosecution’s evidence (sone 177
lines), and also nentioned a previous rape conviction (2 lines),
and a rape such as discussed by Karen H ghtower (11 lines), Dr.
Gigson testified that a person so described “certainly would
present very nuch of a continuing threat to society,” and woul d be
such even if confined in a penal institution. Cross-exam nation
was al nost entirely focused on what defense counsel asserted was
the inpropriety of predicting future dangerousness, especially
solely on the basis of a hypothetical question, on asserted

professional criticism of Dr. Gigson for doing so, and on his

17 Evi dence at a notion in |imne hearing, but not put before
the jury in this case, indicates that in the rape prosecution
growi ng out of this incident a mstrial was declared when the jury
in that case could not reach a verdict.
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frequent testifying and related renuneration. No counter-
hypot heticals were posed to Dr. Gigson.

The defense put on psychol ogi st Dr. Dickerson. He, too, had
not exam ned or interviewed Hogue, or exam ned any records or the
like pertaining to him The bulk of Dr. D ckerson’s testinony was
that future dangerousness could not be predicted, and that such
predictions were wong two out of three tines; that it was
especially inproper to so predict wthout exam nation of the
i ndi vidual concerned and solely on the basis of a hypothetical
question; and that a conmttee of the Anerican Psychiatric
Associ ati on had condemmed that practice. On cross-exam nation by
the state, Dr. Dy ckerson was unwilling to state that future
danger ousness coul d be predicted for anybody, no matter what they
had done in the past. A person’s past dangerousness, no matter how
clearly evidenced, sinply did not justify predicting future
danger ousness. Subsequently, Dr. Dickerson was recalled by the
defense, and based on a hypothetical!® testified that the Parole
Board was very reluctant “to grant parole to soneone with a history
of that sort.” Apart fromthis statenent, Dr. D ckerson gave no
testi nony about Hogue personally or by hypothetical. On cross-
exam nation by the prosecution, Dr. D ckerson admtted that

probably a majority of nurderers who receive life sentences are

18 Def ense counsel’s hypothetical related to “a crine where
t here has been a woman who was, say, forced to commt oral sex, and
there i s another wonen who was raped, and she was tied up and the
house set fire where there were three other people present, and the
person died; the person who commtted that act was also found
guilty of rape; and, he was further charged with rape.”
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grant ed parol e.

The remai ni ng def ense puni shnent phase w tnesses were Becky
Hogue and Mary Ebel. Becky Hogue testified that she had known
Karen Hi ghtower “since about ‘72 or ‘76" and that her reputation
for being a truthful person was very bad.

Mary Ebel testified that Hogue was her youngest son, and she
identified three photographs as being of Hogue, his ex-wife
Cl audi a, and hi s daughter Shawna.!® Ebel testified that d audi a was
“the injured party in the rape case that sent Jerry to the Col orado
State Reformatory,” that the pictures were taken at that
Ref ormatory “around January of ‘76" whil e Hogue was there “after he
had already plead guilty and been sent to the Colorado state
Reformatory.” Ebel said she took Claudia to visit Jerry in the
Ref ormatory because O audia “has no other way to go.” This was
Ebel " s only testinony at the puni shnment stage. The prosecution did
not cross-exam ne her. The three pictures were introduced in
evidence. |In one, O audia and Hogue are sitting right next to each
ot her (their bodies touching), Hogue' s armaround C audi a and young
Shawna sitting apparently half on the lap of each; in another,
Hogue i s standi ng hol di ng Shawna on his right and Caudiais on his
left and slightly behind himwth both her arnms around hint the
remai ning picture shows C audia and Hogue standing next to each
ot her (their bodies touching) and does not include Shawna. |n each

picture all the subjects are smling.

19 Sanpson had | i kewi se identified the people in these pictures
as being Hogue, his ex-wife C audia, and his daughter Shawna.
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The jury was instructed that in answering the punishnent
issues it could consider the evidence introduced at the qguilt-
i nnocence stage of the trial, as well as that introduced at the
puni shnment st age.

DI SCUSSI ON

Adm ssi on of Col orado Conviction at Sentencing

The first of the three issues raised by Hogue on this appeal
is stated in his appellant’s brief as follows: “Did the adm ssion
of M. Hogue’s invalid prior felony conviction fromCol orado at the
sentenci ng phase of his Texas capital nurder trial violate the
Ei ght h and Fourteenth Anendnents under Johnson v. M ssissippi, 486
U.S. 578 (1988), and was he harned by the violation?”2° Hogue does
not argue (and did not argue below) that any invalidity in his 1974

Col orado conviction renders his Texas capital nurder conviction

20 Simlarly the Summary of Argunent in Hogue s appellant’s
brief states that his first issue “concerns the adm ssion, at the
puni shment phase of M. Hogue’'s capital nurder trial, of a

constitutionally invalid and factually unreliable prior felony
conviction.”

O the thirty-five grounds of relief alleged in Hogue's
i nstant section 2254 petition and anended petition below, the only
one asserting or relying on any invalidity of the Colorado
conviction is the seventeenth ground for relief, which states:
“The adm ssion of M. Hogue’'s void prior conviction at the
sentencing phase violated rights guaranteed by the U S.
Constitution.”

Hogue never presented any such claim to the Texas courts
except in his sixth Texas habeas, which the Court of Crimna
Appeal s on March 16, 1992, refused to take action on because of
Hogue’s abuse of the wit, which it had previously found in its
Septenber 18 1991, order denying Hogue's fifth state habeas. O
the thirty-six grounds for relief asserted in Hogue' s sixth state
habeas, the only one asserting or relying on any invalidity of the
Col orado convictionis the thirty-first ground, which states: *“The
adm ssion of M. Hogue's void prior conviction at the sentencing
phase violated rights guaranteed by the U S. Constitution.”
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subject to attack under the Constitution or laws of the United
States (or, indeed, in any way now subject to attack).?
Consequently, we do not consider any such question. ??
Col orado Court 1994 Action

In |ate Decenber 1992, sone seven nonths after the instant
section 2254 petition was fil ed, Hogue, through counsel, commenced
proceedings in the Colorado trial court in which he had been
convicted, on the guilty plea, of rape in Septenber 1974, to set
t hat conviction aside. In an order entered June 6, 1994, the
Col orado court (a judge who had not previously been involved in
Hogue’ s case) set aside Hogue’'s 1974 conviction (cause No. 6785),
finding that Hogue’s then counsel, Hilgers, had rendered
constitutionally ineffective assistance. A copy of the Col orado
court’s order and nenorandum opinion was filed with the district

court bel ow on June 7, 1994.2

21 Nor did he ever present or seek to present any such issue to
t he Texas courts.

22 Even if the question had been raised (and exhausted), we
woul d find Hogue not entitled to relief, essentially because such
a claimwoul d be procedural ly defaulted by the failure to object at
trial on the basis of any clainmed invalidity in the Col orado
conviction, and in any event because the inpeachnent of Hogue with
reference to the conviction did not substantially influence the
jury’s guilty verdict.

23 The State of Col orado appealed the Colorado trial court’s
order on July 18, 1994, but noved to dismss its appeal on
Septenber 7, 1994. The notion to dismss recites that “there are
serious, legitimate and conplicated I|egal issues” involved,
i ncl udi ng: the delay in bringing the attack on the conviction

“the fact that the defendant [when he pleaded guilty in 1974] faced
numer ous serious charges and his attorney arranged a pl ea agreenent
under which all but one charge was di sm ssed and under which the
def endant received a m niml sentence of incarceration;” and that
def endant’ s pendi ng Texas death sentence “perneated the
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The Col orado trial court’s order, invoking the standards of
Strickland v. Wshington, 104 S. . 2052 (1984), and Hill v.
Lockhart, 106 S.C. 366 (1985), found that Hogue’'s counsel,
Hi | gers, rendered Hogue ineffective assistance in connection with
his August 19, 1974, plea of guilty to rape in cause No. 6785.%
This determ nation was based on findings that H |l gers, an attorney
licensed in 1972 (and disbarred in 1980) who had never tried a
felony case, “conducted no investigation and talked to no
W tnesses, other than talking to the defendant” and waived a
prelimnary hearing, all w thout any “reasonabl e tacti cal purpose.”
Hi | gers had Hogue take a pol ygraph test, the results of which were

adverse to Hogue. The Colorado court found that “[b]Jefore the

consideration of” the notion to set aside the 1974 conviction. The
concl udi ng paragraph (just before the formal request for relief) of
the notion to dismss the appeal states: “Although the People
continue to believe that the order bel owi ncl udes substantial | egal
errors and that continuing this appeal would be legitimte and
appropriate, the People have al so concluded that other aspects of
this case cloud the issues so that it is not in the public interest
to pursue this appeal.” The appeal was di sm ssed by the Col orado
Court of Appeals on Septenber 27, 1994, by the notation “granted”’
being then stanped on the first page of the State of Col orado’s
nmotion to dism ss the appeal.

24 Hilgers also represented Hogue in four other Col orado
crim nal causes brought against him Nos. 6322, 6325, and 6534 were
fel ony nenacing charges (No. 6534 also including second degree
ki dnapi ng) in each of which C audi a Hogue was the conpl ai nant, and
No. 6324 charged theft. Nos. 6322, 6324 and 6325, were put on
“deferred prosecution” in Cctober 1973, which the Col orado court
described as “the nost |enient possible” disposition “[s]hort of
outright dismssal.” Each of these four cases—as well as the then
remai ning two other counts (second degree kidnaping of C audia
Hogue and theft) in cause 6785—were dism ssed as part of the plea
agreenent on August 19, 1974, when Hogue pl eaded guilty to the rape
count in No. 6785. On July 10, 1974, the other five counts in No.
6785 had been di sm ssed, the C audi a Hogue ki dnapi ng count had been
reduced from first degree to second degree kidnaping, and
prelimnary hearing was wai ved.
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pol ygraph exam he [Hilgers] believed the defendant’s version of
the facts, and expected that the polygraph would establish the
def endant’ s i nnocence,” but that “[a]fter recei pt of the polygraph
results shortly after June 28, 1974," Hil gers becane “pani cky” and
deci ded to di spose of the case “at al nost any cost, because he had
faith in the polygraph and no longer believed his client.”
Subsequent |y, the prosection made the offer to Hilgers on the basis
of which Hogue ultimately pleaded guilty (see note 24, supra),
Hi | gers communicated the offer to Hogue, and “took the position
that the defendant nust accept the offer because M. Hilgers felt
there was a substantial |ikelihood of conviction.” However ,
Hi |l gers “was focused primarily on his own desire to avoid trial,”
“his advice was not based on an infornmed judgnent,” and “his
recommendati on was not the product of an intelligent choice anong
reasonabl e alternative courses.” Hogue “reluctantly accepted the
advice from M. Hilgers, although, to this date, he has always
mai ntai ned his innocence.” The Col orado court concluded that
“there is a reasonable probability that, if conpetent counsel had
devel oped the facts, he or she would not have recommended a guilty
pl ea and the def endant woul d not have pled guilty” and that “there
was a reasonable probability that at a trial on the charge the

def endant woul d have been acquitted.”?

25 The court based this conclusion in part on the testinony of
attorney Hale (who had been the prosecutor in cause No. 6785, as
well as in No. 7304, another charge of rape and felony nenaci ng of
Cl audia Hogue and robbery of Sara Sanpson of which Hogue was
acquitted in a later jury trial), that “he believed there was a
reasonabl e probability of acquittal.” The court accepted his
testinony as creditable, although noting Hale’'s “opposition to the
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The Col orado Court, however, did not find that no conpetent
counsel woul d have advi sed Hogue to plead guilty. The court stated

it was “not unm ndful of the prosecution’s argunent that, in the
context of the plea bargain package, the defendant can be said to
have done quite well. However, the issue is not that, but whether
this rape conviction is valid. And what is inportant is not
outcone alone.”?® The court also remarked, in reference to cause
No. 7304, in which Hogue was | ater acquitted, “[o]f course, there
was | ess at risk in that case than there was for the defendant here
[in No. 6785].” Nor did the Colorado court find that Hogue was in
fact innocent of the rape charge in cause No. 6785. It stated that
“[t]he Court has no way of knowing whether C audia Hogue's
allegations in this case were true. And the Court does not nean to

denean her in any way by this ruling.”

At the end of its opinion, the Colorado trial court stated

death penalty” and that “Hal e recogni zed his biases and expl ai ned
how he struggled to exclude their contam nating affect from his
testinony.” The court also relied on the acquittal in cause No.
7304 and on the fact that cause No. 7487, which alleged that on
April 3, 1975 Hogue sexually assaulted and burglarized d audia
Hogue, was dism ssed by Hale on Decenber 8, 1975 because Hal e
“t hought she [Claudia] had |ied” at the prelimnary hearing in that
case.

26 All other pending charges against Hogue (including two
ki dnapi ng and three fel ony nenaci ng charges) were di sm ssed and he
received a three-year sentence of which he served only ninety-one
days until, on the notion of his attorney Hilgers, he was granted
probation; after that probation was revoked (on Hogue’s guilty plea
to probation violation while represented by attorney Gay), Hogue
served sone eighty-two nore days until his sentence was again
probated, after which he served no further tine thereunder. The
charge of rape as a class four felony exposed Hogue to a maxi num
sentence of ten years, as also did each of the two second degree
ki dnapi ng charges. See Col. Rev. St. (1973) 88 18-1-105, 18-3-302.
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“[flurther, because the defendant was i neffectively represented at
the plea hearing, his plea is invalid under Boykin [v. Al abama, 89
S.C. 1709 (1969)], as well.” This constitutes the Court’s only
di scussion of Boykin, and the opinion contains no recitation of
facts relevant to Boykin, as distinguished from Strickland or
Hill.2” There is no suggestion the court taking Hogue's guilty plea
did not personally advise himon the record, and in open court in
the presence of his counsel, of all his relevant constitutiona

rights, of the elenents of the offense, and of the range of
puni shment to which his plea exposed him and of every other

constitutionally required matter.?® Nor is there any finding that

21 Boykin, a guilty plea direct appeal case, concerned the
failure of the record to reflect that the court advised the
def endant of his privilege agai nst conpul sory self-incrimnation,
his right totrial by jury, or his right to confront his accusers,
t he Suprene Court observing “[w e cannot presune a wai ver of these
three i nportant federal rights froma silent record.” I|d. at 1712.
The court had previously noted that “[s]o far as the record shows,
t he j udge asked no questions of petitioner concerning his plea, and
petitioner did not address the court.” [|d. at 1710.

28 The August 19, 1974, order accepting the guilty plea (and
di sm ssing the other charges) recites that prior to pleading guilty
Hogue (acconpani ed by counsel Hilgers) was “advised of his rights
as provided under Rule 11.” This was apparently on the record, as
the Colorado court’s 1994 order does not suggest otherw se and
does recite “M. Gay did not exam ne the transcript of the August
19, 1974 providency hearing.” The Col orado court’s 1994 order
makes no reference to the content of, or what is reflected by, the
transcript of the August 19, 1974, hearing. Colorado Rule 11, as
in effect when Hogue’s pl ea was taken, provided in relevant part as
fol | ows:

“The court shall not accept a plea of guilty or a plea of
nolo contendere wthout first determning that the
def endant has been advised of all the rights set forthin
Rul e 5(a)(2) and al so determ ning:

(1) That t he defendant understands the nature of the
charge and the elenents of the offense to which he is
pl eadi ng and the effect of his plea;
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Hi | gers had fail ed to advi se Hogue, or had incorrectly advised him

as to any of such matter. The Colorado court’s 1994 order nakes no

(2) That the plea is voluntary on defendant’s part
and is not the result of undue influence or coercion on
the part of anyone;

(3) That he understands the right to trial by jury
and that he waives his right to trial by jury on all
i ssues;

(4) That he understands the possible penalty or
penal ti es;

(5) That the defendant understands that the court
wll not be bound by any representations nade to the
def endant by anyone concerning the penalty to be i nposed
or the granting or the denial of probation, unless such
representations are included in a formal plea agreenent
approved by the court and supported by the findings of
the presentence report, if any;

(6) That there is a factual basis for the plea. |If
the plea is entered as a result of a plea agreenent, the
court shall explain to the defendant, and satisfy itself
that the defendant understands, the basis for the plea
agreenent, and the defendant may then waive the
establishnment of a factual basis for the particular
charge to which he pleads:”

Col orado Rule 5(a)(2) as then in effect provided in rel evant part:

“At the first appearance of the defendant in court, it is
the duty of the judge to informthe accused of and make
certain that he understands the foll ow ng:

() He need neke no statenent and any statenent
made can and may be used agai nst him

(') He has a right to counsel;

(1) 1f heis an indigent person, he has the right
to request the appoi nt nent of counsel or consult with the
public defender before any further proceedi ngs are hel d;

(I'V) Any plea he nakes nust be voluntary on his
part and not the result of undue influence or coercion on
the part of anyone;

He has the right to bail, if the offense is
bai | abl e, and the anount of bail that has been set by the
court;

(VI) The nature of the charges agai nst him

(MIl1) He has the right to a jury trial;

(MII'l) He has the right to demand and receive a
prelimnary hearing within a reasonable tine to determ ne
whet her probabl e cause exists to believe that the of fense
charged was conmtted by the defendant.”
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reference to (or description of) anything that transpired or did
not transpire at the August 19, 1974, hearing other than that Hogue
then pl eaded guilty and his plea was accepted. The court’s Boykin
concl usion appears to be nothing nore than what it regarded as
necessarily followng fromits finding that Hilgers, based on a
professionally inadequate investigation, had erroneously advised
Hogue that “there was a substantial |ikelihood of conviction” and
t hus “encourag[ ed] the defendant to accept the plea bargain offer,”
but “did not give the defendant sufficient information to nake an
intelligent choice at the sane tinme msleading the defendant to
believe that he had,” although “the investigated evidence” woul d
have shown that “Hilgers had a wi nnable case for the defendant,”
and that there was a reasonabl e probability Hogue woul d ot herw se
not have pl eaded guilty.?®

The Col orado court also determ ned that Hogue's failure to
attack his 1974 conviction until 1992 was within the Col. Rev. St.
(1986) 8§ 16-5-402(2)(d) “justifiable excuse or excusable neglect”
exception to the otherw se applicable three-year limtation period
for such attacks provided in Col. Rev. St. (1986) 16-5-402(1). The
court concluded that although “there were no outside circunstances

preventing an earlier challenge by M. Hogue's |awers, "% and

29 The court also found that Hilgers did not disclose to Hogue
his inexperience and |ack of preparation and investigation, but
made no finding that any of these matters were m srepresented to
Hogue.

30 The Col orado court nmade a single exception for Ms. Crocker,
who commenced representing Hogue in May 1991, because Hogue’s case
was conpl ex and she was very busy with other Texas capital cases
for the Texas Resource Center.
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“[n]one of the material evidence has been destroyed,” nevert hel ess
“Iw hen the defendant’s subsequent |awyers [those after Hilgers]
di d not make the clai mnow asserted, it is inconceivable that their
failure can be characterized as the culpable neglect of the
def endant . " 3!
District Court

The district court below, inits Novenber 1994 opi ni on, noted
t hat Respondent (the State) had wai ved exhausti on, and accepted the
wai ver, though observing it was not bound to do so. Hogue v. Scott
at 1512. The court accepted the Colorado court’s 1994
determ nati on t hat Hogue’ s 1974 rape convi ction was
constitutionally invalid, but held “there are multiple reasons”
why the adm ssion of evidence of that conviction at Hogue’'s
sentencing did “not provide a neritorious ground for relief.” Id.

at 1516. The court held that Hogue’s cl ai mwas procedural ly barred

81 The court did not find that any of Hogue's several attorneys
had ever rendered him ineffective assistance of counsel (except
Hilgers in respect to the August 1974 guilty plea to the rape count
in No. 6785). The court did find that attorney Gay *“had
experience in making attacks on prior convictions” and when
representing Hogue in Decenber 1975 when he pleaded guilty to
violating the initial probation of his rape sentence “nmde a
reasonable tactical decision not to attack” the earlier rape
conviction, and that attorney Coffee, who “had served as district
attorney of Tarrant County from 1966 to 1971,” in his
representation of Hogue at his March 1980 trial “considered a
chal l enge” to the 1974 rape conviction. The Col orado court applied
the teachings of People v. Wedener, 852 P.2d 424, (Col. 1993) as
to what constitutes “justifiable excuse or excusabl e negl ect” under
Col. Rev. St. 8§ 16-5-402(2)(d). Wedener gives an inclusive and
fl exi ble neaning to those terns, id. at 440-443, and relies on the
treatment in Pioneer Inv. Serv. Co. v. Brunswick Assoc. Ltd.
Partnership, 113 S.C. 1489 (1993) of “excusable neglect” as used
i n Bankruptcy Rule 9006(b) (1) and on Pioneer’s characterization of
“excusabl e negl ect” as “a sonewhat ‘elastic concept.’” W edener at
442 n.20. See also id. at 440-443.
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because it was first raised in Hogue's sixth (and last) state
habeas which the Court of Crimnal Appeals refused to act on
because of its previously having cited Hogue for abuse of the wit
inits denial of his fifth state habeas, and Hogue had not shown
either cause for this default or resulting actual prejudice. Id.
at 1512-15, 1522. See also id. at 1545-56 (January 1995 order
overruling post-trial notion). The district court further held
that Hogue’'s <claim in this regard was also independently
procedurally barred by his failure to object at trial to the
adm ssi on of the evidence, and that Hogue had not shown either any
cause for this failure nor resulting actual prejudice. ld. at
1522-23. Finally, the district court concluded that under Brecht
any error in the adm ssion at sentenci ng of the Col orado convi ction
was harmess, noting that “the evidence, independent of the
Col orado conviction, in support of the findings the jury nade at
the punishnent phase of the trial was so forceful that the
possibility of actual prejudice resulting at that phase of the
trial fromthe nentions of the conviction is negated” and “[t]he
mentions of the Col orado conviction did not have a substantial or
injurious effect in determning the jury' s verdict at either phase

of the trial.” 1d. at 1521-22.%

32 The district court also held that “[t]he evidence of guilt
presented at trial was so overwhelmngly in favor of guilt that it
negat es any possibility of actual prejudice resulting to Hogue from
the nentions of Hogue s Colorado conviction at that stage of the
trial.” ld. at 1521. As noted, this conclusion has not been
chal | enged on appeal and we accordingly accept it; alternatively,
even if it had been challenged, our exam nation of the record
convinces us of its correctness.
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Abuse of the Wit

In finding a procedural bar on the basis of abuse of the wit,
the district court (id. at 1515) relied on our Cctober 13, 1994,
opinion in Hicks v. Scott, 35 F.3d 202 (5th Cr. 1994), which held
that where a claimwas raised only in a Texas habeas that the Texas
Court of Crim nal Appeals took no action on pursuant to an earlier
finding of abuse of the wit, this constituted a procedural bar to
consideration of that claim on federal habeas as “[t]he Texas
courts have a history of regular application of the abuse of the
wit doctrine.” 3 However, on notion for rehearing in H cks, the
state apparently conceded that the abuse of the wit doctrine was
not then followed with sufficient regularity in Texas to constitute
a procedural default which would bar federal habeas relief, and on
March 20, 1995, our original opinion in H cks was withdrawn and a
new unpubl i shed opinion was issued in its stead which reached the
same ultimate result but did not address the abuse of the wit
i ssue. H cks v. Scott, No. 94-10302, 5th Gr., Mrch 20, 1995
(unpublished). On the sane day, we held in Lowe v. Scott, 48 F. 3d
873 (5th CGr. 1995), that because the Texas abuse of the wit
doctrine “has not been regularly applied” it could not function as
a procedural default to bar federal habeas review 1d. at 876. 1In

Lowe we relied on the statenent in the Court of Crimnal Appeals’

33 W cited Ex parte Choice, 828 S.W2d 5 (Tex. Crim App

1992); Ex parte Emmons, 660 S.W2d 106 (Tex. Crim App. 1983); Ex
parte Stuart, 653 S.W2d 13 (Tex. Cim App. 1983); Ex parte
Bilton, 602 S.W2d 534 (Tex. Cim App. 1980); and Ex parte Dora,
548 S.W2d 392 (Tex. Crim App. 1977). The district court bel ow,
in addition to our QOctober 13, 1994 opinion in Hcks, cited Dora
and Ex parte Carr, 511 S.W2d 523 (Tex. Crim App. 1974).
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opinion in Ex parte Barber, 879 S .W2d 889, 891 n.1 (Tex. Crim
App. 1994), cert. denied, 115 S.C. 739 (1965), that it would be
sound policy to apply the abuse of the wit doctrine “in the
future.” Lowe at 876. The district court, however, did not have
the benefit of our opinion in Lowe or of the wthdrawal of our
original opinion in Hicks.?3

W agree with the district court’s observation that it is
“quite clear that Hogue has pursued a course of manipul ating, and
abusing, the wit process to the end of gaining additional tine.”
Hogue v. Scott, at 1546. W |ikew se agree with the district court
t hat Hogue has not shown cause for his abuse (either generally or
wth respect to the instant <claim regarding the Col orado
convi ction). Accordingly, and given that Texas courts had
unquestionably applied the abuse of the wit doctrine in other
publ i shed opi nions (see, e.g., cases cited in note 33, supra), the
district court correctly observed that Hogue had “fair warning that
he was running the risk of a ruling of abuse of the wit.” I1d. at
1545. Moreover, on Hogue' s second trip to the district court bel ow
i n which he had procured a |l ast m nute stay of execution, the Court
on Cctober 17, 1987, had advi sed Hogue to file by January 22, 1988,
in federal or state court, a habeas petition presenting “each and
every claimknown to Petitioner or his counsel on pain of waiver.”
Further, there is nothing to suggest that the Court of Crimna

Appeal s’ invocation of the abuse of the wit doctrine in Hogue’s

34 The state’s concession on rehearing in H cks cane after the
district court’s original opinion in Novenber 1994, but before its
January 1995 denial of Hogue’'s Rule 59 notion.
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case was any kind of ploy to avoid a difficult federal issue or was

otherwi se in any sense unfair.3* Nevertheless, that a state rule

35 | ndeed, the Court of Crimnal Appeals had cited Hogue for
abuse of the wit before it was ever presented with any claimthat
hi s Col orado conviction was constitutionally invalid, aclaimfirst
made in his sixth state wit. Even Hogue's sixth state wit does
not fairly present this claim This sixth state wit asserts 36
grounds for relief in sonme 173 pages (exclusive of exhibits), and
the asserted constitutional invalidity of the Colorado conviction
is presented only in the 31st ground, which states “the adm ssion
of M. Hogue's void prior conviction at the sentencing phase
violated rights guaranteed by the U S. Constitution.” The
di scussi on and argunent under this claim(which is acconplished in
less than a page and a half) does not nention ineffective
assi stance (or lack of assistance) of counsel or words equival ent
thereto, the Sixth Anendnent is not cited, and the only indication
of the all eged defect in the Col orado conviction is the allegation:

“M. Hogue's Col orado rape conviction is void. It
was obtained through reliance on false testinony and
other violations of M. Hogue's rights under state and
federal |aw Napue v. Illinois, 360 U S 254 (1959);
Boykin v. Alabama, 395 U S. 238 (1969); Strickland v.
Washi ngton, 466 U.S. 668 (1984).”

There are no even conclusory allegations in this sixth state
petition or its exhibits of anything Hogue s | awyer, in connection
wth his plea of guilty to the rape charge, either failed to do or
di d. Pl ai nly, the present challenge to the Colorado
conviction—that it was based on ineffective assistance of counsel
who w thout adequate investigation advised Hogue that he would
likely be convicted and should therefore plead guilty—was not
fairly presented in Hogue's sixth state wit. See G aham v.
Johnson, 94 F.3d 958, 968-69 (5th Cr. 1996).

In Hogue’s fifth state wit (which the Court of Crimna
Appeal s found without nerit and in connection therewith cited him
for abuse of the wit), he had alleged as one of his grounds for
relief that:

“Petitioner was denied the effective assistance of
counsel at the punishnment, because counsel failed to
adequately prepare by failing to i nvestigate and devel op
facts about petitioner’s background in an attenpt to
devel op and present mtigating evidence that would cal
for a sentence |less than death, or in opposition to the
death penalty, in violation of petitioner’s 5th, 6th and
14t h Amendnents to the United States Constitution.”

Nothing in this wit application asserts that there was any
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of procedural default be regularly applied—not nerely applied
somewhat nore often than not—s essential in order for it to serve
as a per se bar to otherw se avail abl e federal habeas relief, and,
as we held in Lowe, the Texas abuse of the wit doctrine (as
applied prior to 1994) does not neet this test.*® Accordingly, the
Texas court’s abuse of the wit ruling does not of itself suffice
to bar Hogue from federal habeas relief.
Failure to Qbject at Trial

The district court held that Hogue's claimas to the adm ssion
at the sentencing phase of his trial of evidence of the Colorado
convi ction, because it was void due to Hogue’s counsel’s having
rendered himineffective assi stance, was procedurally barred by his

failure to object at trial to that evidence as required by the

invalidity in the Col orado conviction, that Col orado counsel did or
said or failed to do or say anything or was in any way ineffective,
or that there was any error in admtting evidence of the Col orado
convi ction. In an affidavit attached to this petition, Hogue
states “| pleaded guilty . . . [in the Colorado case] because | was
concerned that if | put ny ex-wife through a jury trial that it
woul d affect her enotional state of mnd, and the possibility of
this affecting nmy daughter.” Also attached to this fifth state
habeas petition were four other affidavits (by Hogue's nother
step-father, brother and sister-in-law, each virtually identical to
the other), which |likewse state “Jerry pleaded guilty to this
of f ense because he expressed concern putting C audia through a jury
trial because of her enotional state of mnd, and the possibility
of this affecting his daughter.” None of these five affidavits
state that Col orado counsel advised Hogue to plead guilty or that
Hogue did so because of anything Col orado counsel said or did or
failed to do or say; none state anything Col orado counsel said or
did or failed to do or say; none asserts that Hogue was i nnocent of
the charge to which he pleaded guilty or that the Col orado
conviction was invalid.

36 Applications foll owi ng Ex parte Barber have been hel d regul ar
and adequate to bar federal habeas relief. See Fearance v. Scott,
56 F.3d 633, 642 (5th Gr.), cert. denied, 115 S.Ct. 2603 (1995).
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Texas cont enpor aneous objection rule. Hogue v. Scott, at 1522-23.
As the district court correctly observed, “Hogue, both personally
and t hrough his counsel, expressly told the state trial judge that
Hogue had no objection to the receipt into evidence at the
puni shment phase of the trial of proof of Hogue' s Colorado

conviction.” 1d. at 1522.3% The district court further correctly

87 Nor was any issue raised in this respect on direct appeal.

The district court al so noted that the only objection at trial
to the cross-exam nati on of Hogue, at the guilt-innocence stage, as
to whether he had been so convicted (which was allowed for
i npeachnment purposes only) was that the conviction was not final
because the probated sentence had been conpl eted and accordi ngly
Tex. Code Crim P. art. 38.29 prohibited its use for inpeachnent
purposes (see notes 11 and 15 supra), that wunder the Texas
cont enpor aneous objection rule this did not suffice to preserve any
claimthat such use of the Col orado conviction was i nproper because
the Colorado conviction was void since Hogue was denied the
effective assistance of counsel, and that accordingly any such
claimwas procedurally barred on federal habeas. I1d. Wile the
propriety of the cross-exam nation of Hogue in this respect at the
guilt-innocence stage (he did not testify at the punishnent stage)
is not before us, evenif it were, we would agree with the district
court in this respect. W note that the Texas contenporaneous
objection rule has consistently barred consideration of an
obj ection to evidence on a ground not asserted at trial even though
the evidence was then objected to on another ground (as well as
barring consideration of an objection to evidence where no
obj ection was made at trial). The followng is but a m nute sanple
of the multitude of cases so holding, viz: Long v. State, 823
S.wW2d 259, 270 n.15 (Tex. Cim App. 1991), cert. denied, 112
S.Ct. 3042 (1992); Sharp v. State, 707 S.W2d 611, 618-19 (Tex.
Crim App. 1986), cert denied, 109 S. C. 190 (1988); Sinpkins v.
State, 590 S.W2d 129, 135 (Tex. Crim App. 1979); Wllians v.
State, 531 S.W2d 606, 607 (Tex. Crim App. 1976); Foreman V.
State, 505 S.W2d 564, 566-67 (Tex. Crim App. 1974). W have
clearly held that such a procedural default bars federal habeas
relief. See, e.g., Sharp v. Johnson, 107 F.3d 282, 285 (5th Cr
1997); Nichols v. Estelle, 556 F.2d 1330, 1331 n.5 (5th Gr. 1977),
cert. denied (1978)(contention that prior lahoma conviction
i ntroduced at Texas trial, was void because of denial of appellate
counsel, was barred by procedural default where objection nade at
trial was not on this ground).

We further note that even if the objection on grounds of |ack
of finality for purposes of Tex. Code Cim P. art. 38.29 (due to
conpl eted probation) to the use of the Col orado conviction for
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determ ned t hat “Hogue has nmade no pl ausi bl e suggestion of a valid
cause for his failure to tinely object on the ground that his
Col orado conviction was invalid.” 1d. at 1523.

Hogue chal | enges the district court’s invocation of failure to
conply with the Texas contenporaneous objection rule as a
procedural bar on essentially three grounds.

First, Hogue nakes a brief, passing assertion that this was
not adequately raised by the state below. W disagree. In its
suppl enental answer filed below on July 7, 1994, the state
specifically and adequat el y pl eaded t he procedural bar arising from
Hogue’'s failure to object at trial as required by the Texas
cont enpor aneous objection rule (citing pertinent Texas and federal

aut hority).3

i npeachnent at the guilt-innocence stage had been valid and/or
sustained (and it was neither), that would not have precluded (or
rendered erroneous) introduction of the Col orado conviction at the
sentencing phase, as is fully explained in note 16, supra.
Conversely, the objection now urged (that the Col orado conviction
was i nvalid because Hogue was not afforded effective assistance of
counsel) is in no way and to no extent dependent on the validity
(factually or legally) of the objection made on grounds of |ack of
finality (due to conpleted probation) for purposes of Article
38. 29.

38 Wiile it is clear that here the state adequately rai sed bel ow
the procedural bar arising from Hogue's failure to object as
requi red by the Texas cont enpor aneous objection rule, we al so note
in passing that we have stated “[a]lthough the state may not have
adequately raised the Sykes procedural default claim in the
district court, that court itself addressed the issue, and barred
relief thereunder. Consequently, this Court may sustain the
deci si on bel ow on Sykes,” Wbb v. Bl ackburn, 773 F.2d 646, 651 n.6
(5th Gr. 1985), and “waiver can be averted by the state if the
i ssue of a Sykes procedural default is raised at any point in the
district court proceedings. Here the district court addressed the
i ssue of procedural default; we may therefore do so.” Wggins v.
Procunier, 753 F.2d 1318, 1320 (5th Cr. 1985).
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Second, Hogue argues that the Texas cont enpor aneous objection

rule is (or was) not strictly or regularly followed,”” as is
required for a default thereunder to bar federal habeas relief,
Johnson v. M ssissippi, 108 S.C. 1981, 1987 (1988), or at |east
that it is (or was) not so followed wth respect to this character
of claim W reject this contention.

The Texas contenporaneous objection rule was already well
established as long as thirty-five years ago, see, e.g., Freeman v.
State, 357 S.W2d 757, 758 (Tex. Crim App. 1962),°% and for nore
than twenty years we have on nunerous occasions invoked
nonconpliance with it as a basis on which to deny federal habeas
relief. And, on several occasions we have expressly held that it
was followed wth sufficient regularity for this purpose. In
denyi ng habeas relief on this basis in St. John v. Estelle, 544
F.2d 894, (5th Gr. 1977), we observed that “Texas’ contenporaneous
objectionrule furthers avalid state interest.” |d. at 895. This
opi nion was adopted by the en banc court with the addition of a
citation to Wai nwight v. Sykes, 97 S.Ct. 2497 (1977). St. John v.
Estelle, 563 F.2d 168 (5th Cr. 1977)(en banc), cert. denied, 463
US 914 (1978). In Bass v. Estelle, 705 F.2d 121 (5th Cir.),
cert. denied, 104 S.C. 200 (1983), a federal habeas challenging a
“spring of 1980" Texas conviction and death sentence, we

specifically rejected a contention that the Texas contenporaneous

39 See also, e.g., Ex parte Bagley, 509 SSW 2d 332, 333 (Tex.
Crim App. 1974); Shumake v. State, 502 S.W2d 758, 761 (Tex. Crim
App. 1973); St. John v. State, 427 S.W2d 862, 863 (Tex. Crim App.
1968) .
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objection rule was not sufficiently “regularly applied” so that
nonconpliance with it could not bar federal habeas relief. 1d. at
122. In doing so, we recognized that the “regularly applied”
standard was net despite exceptions for instances where the lawin
effect at the tinme of trial would have precluded successful
objection. 1d. W also held that “an occasional act of grace by
the Texas court in entertaining the nerits of claimthat m ght have
been viewed as wai ved by procedural default” did not “constitute
such a failure to strictly or regularly follow the state’'s
cont enpor aneous objection rule” as to generally preclude reliance
t hereon to bar habeas relief. Id. at 122-123. W reviewed the
matter at sone length in Anbs v. Scott, 61 F.3d 333 (5th Gr.),
cert. denied, 116 S.C. 557 (1995), and, reaffirmng the hol di ngs
of Bass, concluded that “Texas courts apply the contenporaneous
objection rule strictly and regularly.” Anmpbs at 341. W noted
that the question was whether the rule “is strictly or regularly
appl i ed evenhandedly to the vast majority of simlar clains,” id.
at 339, that the presence of exceptions for a right not legally
recognized at time of trial and for certain cases of fundanental
error did not alter this conclusion, id. at 343-344, and that “the
relatively few occasions . . . in which it mght be said that the
TCCA [ Texas Court of Crim nal Appeal s] has di sregarded the rule and
its exceptions are not sufficient to undercut the overal

regularity and consistency of their application and thus the
adequacy of the state procedural bar.” I1d. at 345. To the sane

effect are Sharp v. Johnson, 107 F.3d 282, 285-86 (5th Cr. 1997),
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and Rogers v. Scott, 70 F. 3d 340, 344 (5th Cr. 1995), cert denied,
116 S.Ct. 1881 (1996).

Texas courts, and this Court, have long applied the Texas
cont enpor aneous objection rule to bar clains that a conviction
i ntroduced i n evidence w t hout objection (or with objection only on
anot her ground) was invalid. Deci sions of the Texas Court of
Crim nal Appeals doing so include the follow ng:

Ex parte Gll, 509 S w2d 357, 359 (Tex. Cim App.
1974) (st at e habeas attacking 1970 conviction and sentence on basi s
that at trial evidence of revocation of probation for earlier
of fense was introduced, despite the fact that the revocation was
invalid due to | ack of counsel; held that although the revocation
was invalid for lack of counsel, the failure to object at trial

wai ved the error);% Wight v. State, 511 S.W2d 313, 315 (Tex.

40 Subsequently we granted federal habeas relief in GII, but
we did so not on the basis that the contenporaneous objection rule
was not regularly applied but rather that under cases such as Fay
v. Noia, 83 S.C. 822 (1963), and Townsend v. Sain, 83 S.Ct. 745
(1963), the nere failure to object did not constitute the
“deliberate waiver . . . normally required” to waive constitutional
rights. GIll v. Estelle, 530 F.2d 1152, 1155 (5th Cr. 1976).
Rehearing en banc was granted in which our consideration was
“Ilimted only to addressing” and rejecting the state s argunent
that there was no constitutional invalidity in the probation
revocation. Gl v. Estelle, 544 F.2d 1336 (5th Cr. January 10,
1977) . On May 16, 1977, the Suprene Court denied certiorari.
Estelle v. GII, 97 S.C. 2199 (1977). Subsequently, on June 23,
1977, the Suprene Court handed down Wai nwright v. Sykes, 97 S. C.
2497 (1977) holding that the “deliberate bypass” standard of Fay v.
Noia and related cases was inapplicable in cases of procedural
default under state | aw, and that the appropriate standard was t hat
of “cause” and “prejudice.” We have subsequently expressly
recognized that in Wainwight v. Sykes the “court clearly has
overruled the holding in GIl v. Estelle that failure to object to
an enhancing conviction when admtted does not constitute a
del i berate waiver.” Loud v. Estelle, 556 F.2d 1326, 1330 n. 12 (5th
Cr., August 5, 1977).
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Crim App. 1974)(on appeal from revocation of probation for 1973
conviction for second offense DW, a felony, treated as an appeal
from 1973 conviction and sentence, rejects challenge to first
of fense conviction, a 1970 m sdeneanor DW, on grounds that
def endant was not afforded counsel in the 1970 case, because of
failure to object to the evidence of the prior conviction);* Ex
parte Sanders, 588 S.W2d 383, 384-5 (Tex. Cim App. 1979)(en
banc) (st at e habeas chal | enge to convicti on enhanced by prior felony
conviction, it being clained that the prior felony was voi d because
of lack of counsel; habeas deni ed because of failure to object to
the proof of the prior felony; “[f]ailure to object to proof of a
voi d convi ction has been held to constitute waiver . . . [We hold
that petitioner’s failure to object when the conplained of prior
conviction was offered into evidence constituted a waiver of the

clained right”);% Ex parte Reed, 610 S.W2d 495, 497 (Tex. Crim

a1 Wight notes that at the tinme of the 1973 trial the rule of
Argersinger v. Hanlin, 92 S. . 2006 (1972), establishing the right
to counsel in m sdeneanor cases, had been in effect for “al nost a
year,” and that accordingly the case was “[u]lnlike Ex parte
Casarez, 508 S.W2d 620" (Tex. Crim App. 1974). Wight at 315.
Casarez was a state habeas case successfully challenging an
unappeal ed 1967 convi ction and ei ghteen-year sentence on the basis
that three prior m sdeneanor convictions which were invalid because
of lack of counsel were put in evidence at the 1967 trial w thout
obj ecti on. Casarez states “Petitioner’s trial resulting in the
chal | enged conviction . . . was had . . . over five years before
the decision in Argersinger v. Hamin. . . . Consequent |y,
counsel’s failure to object upon a ground not yet established as a
defect of constitutional magnitude did not constitute a waiver.”
Casarez at 622.

42 Sanders al so recogni zed that where the defect in the prior
conviction had not, at the tinme of the trial at which the earlier
conviction was put in evidence, been established as a defect of
constitutional magnitude, the failure to object would not
constitute a waiver, citing Casarez (see note 41, supra). Sanders
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App. 1981) (en banc) (state habeas challenge to 1972 conviction and
sentence on grounds, anong others, of adm ssion in evidence at the
sentenci ng phase of prior convictions which were allegedly void
because of ineffective assi stance of counsel; “[with regardto the
claimthat the allegedly void prior convictions were introduced at
his trial . . . as part of petitioner’s prior crimnal record, we
observe that there was no objection to the introduction of the
evidence of the prior convictions at the tinme the exhibits were
of fered. Therefore, he waived any clai mhe my now assert”); Hill
v. State, 633 S.W2d 520, 523-25 (Tex. Cim App. 1982)(en
banc) (appeal of <conviction and sentence enhanced by 1963
convi ction; pending this appeal, the 1963 conviction was set aside
because the defendant was wi t hout counsel; held instant conviction
and sentence affirned because there was no objection at trial to
the evidence of the 1963 conviction, citing nunmerous prior cases,;
“we hold that the failure to object at trial to the introduction of
proof of an alleged infirmprior conviction precludes a defendant
from thereafter attacking a conviction that utilized the prior

conviction”);* Ex parte Ridley, 658 SSW2d 179 (Tex. Crim App.

hel d that exception inapplicable as the controlling Suprene Court
precedent had been handed down before the trial at which the
assertedly invalid prior conviction had been put in evidence.

43 H Il recognized an exception for cases “in which the
underlying conviction was based upon void charging instrunents.”
ld. at 523. In such cases, Texas law viewed the trial court (in
the prior case) as never having acquired jurisdiction. See Ex
parte White, 659 S.W2d 434, 435 (Tex. Crim App. 1983)( habeas
attack on convi ction enhanced by prior conviction which was invalid
because of “fundanentally defective” indictnent, not barred by
failure to object “since the trial court did not have jurisdiction
where the indictnment was void” and “since the charging instrunment
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1983) (en banc) (habeas attack on both 1967 burglary conviction and
1976 robbery conviction in which the sentence was (wthout
obj ecti on) enhanced by the 1967 burgl ary convi cti on; habeas granted
as to the 1967 conviction because the sanme jury that determ ned
guilt also determ ned conpetence to stand trial; habeas denied as
to 1976 conviction and enhanced sentence because “[t]he failure to
object at trial to the introduction of an infirmprior conviction
precl udes the defendant fromthereafter collaterally attacking the
conviction that utilized the infirmprior conviction”); Ex parte
Cashman, 671 S.W2d 510 (Tex. Crim App. 1983)(en banc)(state
habeas attacking 1977 robbery conviction and sentence enhanced by
1969 Col orado conviction; the Col orado conviction was pursuant to
a guilty plea; there was no objection to the evidence of the
Col orado conviction at the 1977 trial or on direct appeal; after
the 1977 conviction and sentence were affirnmed on direct appeal,
the defendant filed a motion in the Colorado court to set the

Col orado conviction aside because the guilty plea was not

was void and the trial court never acquired jurisdiction” in the
prior case); Burney v. State, 614 S.W2d 834, 835 (Tex. Crim App.
1981) (appeal fromconviction enhanced by prior conviction which in
the interi mwas set asi de as based on defective indictnment, failure
to object to evidence of prior conviction does not preclude relief:
“the fundanental |y defective indictnent deprived the trial court of
jurisdiction” in the prior case); Ex parte Howeth, 609 S. W 2d 540,
541 (Tex. Crim App. 1980) (habeas corpus granted because the prior
conviction used to enhance punishnent was based on defective
indictnment; “the indictnment in cause nunber 72-281-C [the prior
enhanci ng conviction] was void, [so] the trial court did not have
jurisdiction” in that prior case). As we observed in Waver v.
McKaskl e, 733 F.2d 1103, 1107 (5th G r. 1984), this void charging
i nstrunment exception to the Texas contenporaneous objection rule
“I's prem sed on the notion that the court rendering judgnent in the
prior conviction never had jurisdiction.”
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intelligently and knowi ngly entered, no factual basis was shown to
support the plea and defendant did not receive effective assi stance
of counsel; the Colorado court granted the notion; habeas as to the
1977 conviction and sentence was denied because there was no
objection at trial to the Col orado conviction).

The deci sions of this Court have |i kew se | ong recogni zed t hat
federal habeas relief sought on the basis that an invalid prior
conviction was put in evidence at the petitioner’s Texas trial is
properly deni ed where the petitioner did not object at his trial to
the evidence of the prior conviction as required by the Texas
cont enpor aneous objection rule. In MDonald v. Estelle, 536 F.2d
667 (5th Cr. 1976), we affirnmed a grant of habeas relief as to a
1973 Texas conviction and fifteen-year sentence because of the
introduction at the punishnment phase of the trial of a 1960
Arkansas theft conviction, based on a guilty plea, which we found
constitutionally invalid because the defendant was indigent, did
not have counsel, and was not offered and did not waive counsel.
ld. at 671. “Wen objection to” this prior conviction (and others)
“was raised up on direct appeal, the Court of Crimnal Appeals of
Texas refused to consider the chall enges because no objection to
them had been nmde at trial.” ld. at 670. The Suprenme Court
granted certiorari and remanded to this court “for further
consideration in light of Winwight v. Sykes.” Estelle wv.
McDonald, 97 S.C. 2967 (1977). On remand, we noted that evidence
of the prior invalid and uncounsel ed Arkansas conviction “was not

objected to” at defendant’s Texas trial “as required by the Texas
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cont enpor aneous objection rule” and that accordingly “[u]nder
Sykes, petitioner is precluded fromobtaining federal habeas relief
due to his procedural default unless he can establish cause for
failing to object.” MDonald v. Estelle, 564 F.2d 199, 200 (5th
Cr. 1977). W accordingly remanded to the district court “for the
limted purpose of providing petitioner the opportunity to
denonstrate cause for nonconpliance wth the Texas cont enpor aneous
objection rule.” 1d. at 200.* In Loud v. Estelle, 556 F.2d 1326
(5th Gr. 1977), we rejected a habeas attack on a 1970 Texas
conviction and |ife sentence as enhanced by two prior convictions,
one of which petitioner asserted resulted when in 1960 his
originally probated 1959 sentence was revoked “w thout a hearing,
W t hout counsel, and wi thout petitioner’s knowl edge or presence,”
whi ch he cl ai ned was constitutionally required by Menpa v. Rhay, 88
S.C. 254 (1967). Loud at 1327-28. W held that under Wi nwi ght
v. Sykes “all attacks on the constitutionality of the 1960
revocation hearing are foreclosed by the petitioner’s failure to
object to the adm ssion of the conviction at the punishnent phase
of histrial” and that “[a]fter Wai nwight v. Sykes, petitioner has
wai ved any objections he mght have had to use of the 1959
conviction to enhance his sentence.” Loud at 1329, 1330. I'n
Ni chols v. Estelle, 556 F.2d 1330 (5th Cr. 1977), cert. denied, 98
S.C. 744 (1978), we denied habeas relief as to a 1973 Texas
conviction and life sentence under the Texas habitual offender

statute based on a 1965 Ckl ahoma conviction which the petitioner

44 W noted we had al ready found prejudice. Id.

51



claimed was void because, inter alia, he was denied counsel on
appeal, stating “But petitioner’s counsel failed to object to the
adm ssi on of the Gkl ahoma conviction on the ground that counsel had
not been provided on appeal. This failure worked a waiver of the
constitutional error conplained of here.” |d. at 1331 (footnote
omtted)(citing Wainwight v. Sykes and Loud). Qur decision in
Weaver v. MKaskle, 733 F.2d 1103 (5th Cr. 1984), is |ikew se
controlling. There we rejected Waver’s federal habeas chall enge
to his 1977 Texas robbery conviction and life sentence at the
puni shnment phase of which evidence was i ntroduced of Waver’s 1960
I1linois conviction. At trial, Waver objected to the Illinois
conviction only on the ground that it was not final, as he had been
pardoned. 1n 1980, an Illinois court set aside the 1960 conviction
because at the 1960 trial there existed a bona fide question as to
Weaver’s conpetency to stand trial, and no hearing had been held to
determ ne his conpetence as required by Pate v. Robinson, 86 S. Ct

836 (1966). Weaver at 1104. W held that the constitutional
invalidity of the 1960 Illinois conviction did not entitle Waver
to habeas relief because of his failure to object at the 1977 tri al
to the 1960 conviction on that basis as required by the Texas
cont enpor aneous objection rule, invoking Wai nwight v. Sykes and
Engle v. Isaac, 102 S.Ct. 1558 (1982). W explained: “Under Texas
| aw, a defendant’s failure to object at trial to the introduction
of an allegedly infirmprior conviction precludes a |later attack
upon the conviction that utilized the prior conviction. . . . Even

where the alleged error is of constitution dinmension,” id., and

52



“Texas courts . . . have barred a subsequent attack on a conviction
in which the sentence was enhanced through use of an uncounsel ed
and void prior conviction where the defendant failed to object.”
ld. at 1107.% Mbre recently, in Smth v. Collins, 977 F.2d 951
(5th CGr. 1992), cert. denied, 114 S. C. 97 (1993), the federa
habeas petitioner challenged his 1977 Texas conviction and life
sentence on the basis that at the punishnent stage of that trial
evidence was introduced of his 1952 conviction which was
subsequently (in 1985) set aside on the basis of a Turner v.
Louisiana, 85 S.Ct. 546 (1965), violation. W held that this
chal | enge was barred under WAinwight v. Sykes and its progeny by
the petitioner’s failure to object at his 1977 trial to the
i ntroduction there of evidence of the 1952 conviction, as required
by the Texas cont enporaneous objection rule.

Hogue’ s argunent that Texas’ contenporaneous objectionruleis
or was not regularly followed in respect to invalid prior

convictions is necessarily foreclosed by our decisions in Loud

(1970 Texas trial; invalid prior Texas conviction); N chols (1973
Texas trial; invalid prior Cklahoma conviction); MDonald (1973
Texas trial; invalid prior Arkansas conviction); Waver (1977 Texas
trial; invalidprior Illinois conviction); Smth (1977 Texas trial;
45 As previously observed (see note 43, supra), Waver also

states that “Texas recogni zes an exception to the contenporaneous
objection rule when the prior conviction used for enhancenent is

based on a void indictnent,” which “exception . . . is prem sed on
the notion that the court rendering judgnent in the prior
conviction never had jurisdiction.” Id. at 1107. W held that

exception was not applicable to the petitioner’s case in Waver.
| d.
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invalid prior Texas conviction). One panel of this Court nmay not
overrul e anot her (absent an interveni ng decision to the contrary by
the Suprenme Court or the en banc court, of which there are none).
But even if we were free to do so, we see no valid basis to depart
fromthose decisions. They are well supported not only by the | ong
established general principles of the Texas contenporaneous
objection rule, but also by many decisions of the Texas Court of
Crimnal Appeals applying that rule in the specific context of
failure to object to evidence of a prior invalid conviction, as
reflected by the above cited cases of GIIl, Wight, Sanders, Reed,
H1l, R dley, and Cashman. %

Only one of the cases relied on by Hogue can be said to be in
point, as the others all involve either a recognized exception to
the Texas contenporaneous objection rule plainly not applicable

here or are otherw se sinply inapposite.* This single case is

46 We note that H Il cites with approval our decisions in Loud,
Ni chol s, and McDonald. Hill at 524.

ar Most of the cases cited by Hogue involve the exception for
prior convictions based on void charging instrunents (see notes 43
and 45 supra). The cases of Ex parte Garcia, 578 S.W2d 141 (Tex.
Crim App. 1979); Ex parte Rivers, 559 S.W2d 659 (Tex. Crim App.
1978); Ex parte Sunford, 562 S.W2d 229 (Tex. Crim App. 1977); Ex
parte Lucky, 571 S.W2d 913 (Tex. Cim App. 1978); Ex parte
Stewart, 582 S.W2d 144 (Tex. Cim App. 1979); Ex parte Howeth,
609 S.W2d 540 (Tex. Cim App. 1980); Burney v. State, 614 S. W2ad
834 (Tex. Crim App. 1981); Ex parte N vens, 619 S.W2d 184 (Tex.
Crim 1981); Duplechin v. State, 652 S.W2d 957 (Tex. Crim App
1983), and Ex parte White, 659 S.W2d 434 (Tex. Crim App. 1983),
all fall in this category. This case does not involve a void
charging instrunent, which, as the Court of Crimnal Appeals in
HIl (and in Duplechin and Wite) and this Court in Waver
recogni zed, presents a special situation (prem sed on the court in
the prior case never having had jurisdiction). It does not
undermne the regularity of application of the Texas
cont enpor aneous objection rule to other instances of failure to
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Smth v. State, 486 S.W2d 374 (Tex. Crim App. 1972). That was a
direct appeal from a felony shoplifting conviction where a life
sentence was i nposed by reason of enhancenent by two prior felonies
alleged in the indictnent. At the punishnent stage the defendant
pl eaded guilty to the enhancenent allegations. Wile the appea

was pendi ng, the defendant caused one of the prior convictions to
be set aside because the defendant was w thout counsel, and the
Court of Crimnal Appeals, in the direct appeal, accordingly
nmodi fied the sentence to ten years (enhanced by only one valid

prior conviction). The opinion does not discuss the failure to

object to evidence of invalid prior convictions. W squarely so
hel d in Waver.

Corando v. State, 617 S.W2d 265 (Tex. Crim App. 1981), holds
that on direct appeal the court will notice onits own notion that
the indictnent in the conviction being appealed is void; it does
not involve a prior conviction or evidence thereof. Henderson v.
State, 552 S.W2d 464 (Tex. Crim App. 1977), was a direct appeal
where there was proper objection belowto the evidence of the prior
invalid convictions. Dinnery v. State, 592 S.W2d 343 (Tex. Crim
App. 1979), is an appeal fromthe revocation of probation in which
the court reversed because the plea of guilty to the underlying
of fense of conviction was not supported by the evidence tendered;
it does not involve a prior conviction or evidence thereof nor does
it address any aspect of the contenporaneous objection rule.

Ramrez v. State, 486 S.W2d 373 (Tex. Crim App. 1972), was
an appeal fromthe revocation of probation in which the underlying
conviction was a 1970 plea of guilty to the fel ony charge of second
of fense chil d desertion, the first of fense being a 1965 m sdeneanor
conviction for child desertion. At the revocation hearing it was
established that at the tinme of the 1965 m sdeneanor conviction the
def endant was indigent and w thout counsel. Def endant was hel d
entitled to relief. This fits within the “right not recognized’
exception, as pointed out in Wight, Sanders, and Casarez, see
notes 41 and 42, supra, as the 1970 trial was before the decision
in Argersinger v. Hamin, 92 S.C. 2006 (1972), establishing the
right to counsel in m sdeneanor cases. No such exceptionis, or is
(or has ever been) clained to be, applicable here. The presence of
such an excepti on does not destroy the regularity of application of
t he Texas contenporaneous objection rule. Anpbs, 61 F.3d at 343-
344; Rogers, 70 F.3d at 344.
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obj ect or even nention the contenporaneous objection rule. Smth
v. State was expressly overruled en banc in Hill. Hogue argues
that comes too late, for H Il was not decided until 1982, and he
was tried in 1980. However, Smith v. State (a 1972 decision) had
been effectively abandoned | ong before then. Ex parte Gl was
decided in 1974, and applied the contenporaneous objection rule to
an invalid prior conviction introduced at a 1970 trial; Wight was
i kewi se handed down in 1974 and applied the contenporaneous
objection rule to an invalid prior conviction introduced at a 1973
trial; so also with Sanders, a 1979 en banc deci sion; Reed, a 1981
en banc decision applicable to a 1972 trial; R dley, a 1983 en banc
deci sion applicable to a 1977 trial; and Cashman, a 1983 en banc
decision applicable to a 1977 trial. H Il itself was applicable to
atrial well prior to Cctober 1981.4 And, our decisions in Loud
(1977), N chols (1977), and MDonald (1977) apply the Texas
cont enpor aneous objectionrule tothe failure to object to evidence
of aninvalid prior conviction and were all handed down years after
Smth v. State and years before Hogue’s 1980 trial, while in Waver
and Smth v. Collins we applied the Texas cont enpor aneous obj ecti on
rule to 1977 trials. Further, all these decisions, both of the
Texas Court of Crimnal Appeals and of our court (except Smth v.
Collins), were handed down years before the Court of Crimna

Appeal s affirmed Hogue’s conviction on direct appeal. Finally, as

48 We are unaware of the precise year of the H Il trial, but the
original opinion of the Court of Crimnal Appeals in that case was
handed down in Cctober 1981, so it was probably tried in 1980 or
1979.
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H Il points out, Smth v. State was inconsistent with prior Texas
decisions and the then |ong established Texas contenporaneous
obj ection rule. Smth v. State cannot sustain the weight Hogue
woul d place on it. This single 1972 decision does not rise evento
the level of “the relatively few occasions” of disregard of the
rule which Anpbs held were not sufficient to defeat the required
regularity of application. 1d., 61 F.3d at 345. It is clear that
Texas courts do and did apply the contenporaneous objection rule
inat |east “the vast majority” of clainms simlar to Hogue’s. Anps
at 339. W reject Hogue's contention to the contrary.

Hogue’s third and final argunent against applying the
procedural bar of failure to conply with the Texas cont enpor aneous
rule is that no Texas court expressly denied his conplaint
concerning the adm ssion at the sentenci ng phase of the all egedly
invalid Colorado conviction on that basis. In this connection
Hogue invokes the principle of Harris v. Reed, 109 S . C. 1038
(1989), that “a procedural default does not bar consideration of a
federal claim on either direct or habeas review unless the |ast

state court rendering a judgnent in the case clearly and

expressly states that its judgnent rests on a state procedural
bar.” 1d. at 1043. However, this rule of Harris “applies only
when it fairly appears that a state court judgnent rested primarily

on federal law or was interwoven with federal |aw Col eman v.
Thonpson, 111 S. . 2546, 2559 (1991). As we recognized in Young
v. Herring, 938 F.2d 543 (5th Cr. 1991) (en banc), in Col eman

“[t]he Court explicitly rejected Coleman’s contention that the
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Harris rul e shoul d apply whenever the state court deci sion does not
contain a plain statenent that it relied on a state procedura
bar.” Young at 553. In Young we |ikew se recognized that a
necessary “predicate” to the application of the Harris rule “‘is
that the decision of the last state court to which the petitioner
presented his federal clains nost fairly appear to rest primrily

1"

on federal law or to be interwoven wth federal |aw Young at
553 (quoting Col eman at 2556). That necessary predicate is clearly
| acki ng here, for no Texas court has ever to any extent addressed
the nmerits of any portion of Hogue's claimthat he was denied the
effective assistance of counsel in his Col orado conviction, that
that conviction was constitutionally (or otherw se) invalid, and
that introduction of it at the sentencing phase of his tria
deprived him of his rights wunder the Ei ghth and Fourteenth
Amendnents. Consequently, Harris does not avail Hogue.

The fact that the Texas courts have not actually applied the
bar of the contenporaneous objection rule to Hogue’'s claimis not
control I i ng because Hogue’ s cl ai mwas never presented to themprior
to his sixth state habeas (and was then not fairly presented, see
infra and note 35, supra) and the sixth state habeas was not
accepted for filing because Hogue had previously been cited for
abuse of the wit. |In Engle v. Isaac, 102 S.Ct. 1538 (1982), three
Chio prisoners, Isaac, Bell, and Hughes, convicted of separate
offenses in separate trials in Ohio courts, brought separate
federal habeas petitions conplaining of a jury instruction, given

in each case, placing the burden of persuasion on the defendant
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wth respect to self-defense. | saac did not object to the
instruction at trial, but did conplain of it on direct appeal; the
Chio appellate court held the conplaint was barred by failure to
object at trial as required by the Chio contenporaneous objection
rule. ld. at 1565. Nei t her Hughes nor Bell objected to the
instruction at trial or raised any conplaint about it on direct
appeal, nor did either pursue any state post-conviction renedies.
ld. at 1563-64, 1566. Despite the fact that neither Hughes nor
Bell had ever presented their respective conplaints to the state
court, and the state courts in their respective cases had never
actually applied any procedural bar to either of them the Suprene
Court held that their federal habeas conplaints concerning the
instruction were, just |like those of |Isaac, barred by their failure
to conply with the well-settled OChio contenporaneous objection
rule.? “Cose analysis of respondents’ habeas petitions reveals
only one colorable constitutional claim Because respondents
failed to conmply wth OChio's procedures for raising that
contention, and because they have not denonstrated cause for the
default, they are barred fromasserting that claimunder 28 U S. C
§ 2254.” 1d. at 1576. Simlarly, in Teague v. Lane, 109 S. C

1061 (1989), the Court held that the petitioner’s claimof a Swain

v. Alabama, 85 S.Ct. 824 (1965), violation was procedurally barred

49 W observe that the |Isaac Court noted in passing, wth
respect to lsaac’s case, that Ohio appellate courts have the
di scretion, reserved for “exceptional circunstances,” to excuse
failure to conply with the contenporaneous objection rule in
i nstances of “plain-error.” ld. at 1570 n.27; see also id. at
n. 44.
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by his failure to raise it at trial or on appeal, as required by
IIlinois law, and he had never pursued state post-conviction
renmedies. 1d. at 1068-69 (“. . . we hold that petitioner’s Swain
claimis procedurally barred, and do not address its nerits”).?®°
In both Isaac and Teague it was held that the exhaustion
requi renent was sati sfied because state habeas clearly woul d not be
avai l able. 1saac at 1570-71 n. 28; Teague at 1068. |In essence, the
Court in Isaac and Teague assuned that the state court, in deciding
a state habeas, would deny it on the basis of the procedural bar
arising fromthe failure to raise the issue at trial or on direct
appeal. So, too, here. The Texas Court of Crimnal Appeals did
not decide or rule on, but rather refused to accept for filing,
Hogue’s sixth state habeas petition; but, assuming that petition
adequately raised the instant conplaint concerning the Col orado
conviction, had the Court of Crim nal Appeals accepted the petition
and rul ed on that conplaint, the court clearly would have denied in
on the basis of Hogue's failure to conply wth the Texas
cont enpor aneous objection rule. That is entirely as clear here as
it was in Isaac and Teague. Moreover, “[s]tate collateral
proceedi ngs are not constitutionally required as an adjunct to the

state crimnal proceedings,” Murray v. G arratano, 109 S.C. 2765,

50 Al t hough in Teague the petitioner had presented a Sixth
Amendnent fair cross-section claimon direct appeal (and apparently
at trial) which had been addressed on its nerits by the Illinois
appellate court, the Supreme Court held that this did not
constitute addressing the nerits of a Swain claimso as to excuse
the procedural default. 1d. at 1068-69.
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2770 (1989),° and we cannot inmagine that the result in |Isaac or
Teague woul d have been any different had the states there invol ved
sinply had no state habeas procedure.

Hogue relies on the statenent in Teague that:

“The rule announced in Harris v. Reed assunes that a
state court has had the opportunity to address a claim
that is later raised in a federal habeas proceeding. It
is sinply inapplicable in a case such as this one, where
the claim was never presented to the state courts.”
Teague at 1069. %

Hogue reads this | anguage as stating that Harris applies in every
case except only when the claimwas never presented to the state
courts. But it does not say that. And any inplication to that
effect is dispelled by Col eman, where the Court expressly rejected
the contention that Harris “applies in all cases in which a habeas
petitioner presented his federal clains to the state court.”
Col eman at 2557-58. The Col eman Court observed “[t]his rul e makes
little sense,” and went on to state:

oo Col eman woul d have the federal courts apply a
concl usive presunption of no independent and adequate
state grounds in every case in which a state prisoner
presented his federal clains to a state court, regardl ess
of whether it fairly appears that the state court
addressed those clains. W cannot accept such a rule.

." 1d. at 1558.°%3

51 See al so Pennsylvania v. Finley, 107 S.C. 1990, 1994 (1987)
(“States have no obligation to provide this [post-conviction]
avenue of relief”).

52 We observe that no simlar or conparable statenent is
contained in |Isaac.

53 Col eman in substance overrul es our cases such as Booker v.
Lynaugh, 872 F.2d 100, 101 (5th Gr. 1989), stating that Harris
overrul ed our previous decisions such as OBryan v. Estelle, 714
F.2d 365, 383-85 (5th Cr. 1983); Stokes v. Procunier, 744 F.2d
475, 478-81 (5th Cr. 1984); Wbb v. Bl ackburn, 773 F.2d 646, 650-
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As the Eleventh Grcuit stated in the capital case of Lindsey
v. Smth, 820 F.2d 1137, 1143 (11th GCr. 1987), cert. denied, 109
S.C. 1327 (1989), reh’'g denied, 109 S.C. 1771 (1989): “lsaac .
denonstrates that the considerations of comty that underlie the
procedural bar doctrine require federal habeas courts to honor
state procedural rules, and not only state courts’ procedural
rulings.”® O course, if, notwithstanding the failure to conply
wth the state’s procedural rules, the state court’s denial of
relief fairly appears to rest primarily on, or to be interwoven
wth, federal law, then federal habeas relief is not procedurally
barred unless the state court in denying relief also clearly and
expressly relies onthe failure to conply with the state procedural

rules. Colenman. See also |saac at 1575 n.44. But here, “we deal

51 (5th Gr. 1983); and Penry v. Lynaugh, 832 F.2d 915, 918-19 (5th
Cr. 1987), rev'd on other grds., 109 S.C. 2934 (1989), in which
we held that an i ssue was procedurally barred by failure to conply
wWth the state’s contenporaneous objection rule despite the fact
that the state courts never addressed the claim in question or
menti oned the contenporaneous objection rule (in all those cases
except Stokes the claimwas raised neither at trial nor on direct
appeal; in Stokes it was raised on direct appeal, though not at
trial, but was not nentioned in the appellate court’s opinion; in
all the cases the claimwas raised in state habeas and, except in
Webb, the state habeas was denied w thout opinion or comrent; in
Webb the state habeas was denied solely on the basis that the
i ssues had been deci ded on direct appeal, but the i ssue in question
had not been raised on direct appeal).

54 See al so: Sykes at 2508 (“The failure of the federal habeas
courts generally to require conpliance wth a [state’ s]
cont enpor aneous-obj ectionrule tends to detract fromthe perception
of the trial of a crimnal case in state court as a decisive and
portentous event”); Reed v. Ross, 104 S. Ct. 2901, 2907 (1984) (“To
the extent that federal courts exercise their 8§ 2254 power to
review constitutional clainms that were not properly raised before
the state court, . . . legitinate state interests nmay be
frustrated. . . .7).
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only with contentions of federal | aw which were not resol ved on the
merits in the state proceeding due to” the habeas petitioner’s
“failure to raise them there as required by state procedure.”
Sykes at 2507 (enphasis in original).

A sonewhat anal ogous case is Tower v. Phillips, 7 F.3d 206
(11th CGr. 1993). There the federal claimat issue had never been
raised in the state courts until the petitioner asserted themin
two state post-conviction notions or petitions filed nore than two
years after his conviction had becone final. Approximtely a year
and a half after the last of these notions or petitions was fil ed,
petitioner filed his federal habeas. However, the state court
never ruled on either post-conviction notion or petition despite
petitioner’s having apparently “witten the clerk of the state
court repeatedly concerning his pending notions.” 1d. at 209. As
the Tower Court remarked, the petitioner “did present his clains in
state court, but the state court never ruled one way or the other
on the petitions.” [|d. at 210 (original enphasis). The Eleventh
Circuit concluded that petitioner’s state post-conviction notions
or petitions were filed outside the two-year period allowed by
state law and that the state | aw exceptions for instances where the
rel evant facts were not sooner known or reasonably knowabl e and for
changes in the |aw were not applicable under the circunstances
presented. 1d. at 209 n.8. The Eleventh Crcuit held that this
failure to tinely file the state post-conviction petitions or
nmoti ons—whi ch were the only raising of the federal issue in state

court—constituted a state l|law procedural default which barred
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federal relief absent a showi ng of cause and prejudice. ld. at
210-211. In so holding, the Eleventh Circuit expressly rejected
the ruling of the “magi strate judge and district court bel ow.
that because the Florida courts never ruled on Tower’s [post-
conviction] notions, a showing of cause and prejudice was
unnecessary.” 1d. at 210. The Court of Appeals expl ained that:
“As Coleman v. Thonpson nakes clear, the Harris
presunption may not be applied in cases in which the
state court opinion did not, at a mninum discuss the
federal grounds at issue. . . . [We may not assune that

had the state court issued an opinion, it would have
ignored its own procedural rules and reached the nerits

of this case. In fact, the nost reasonabl e assunptionis
that had the state court ruled, it would have enforced
the procedural bar.” 1d. at 211.

The court went on to hold that the petitioner had not shown cause
for his state |aw procedural default and that accordingly the
default barred federal habeas relief.

Here, as in Tower, the state courts have declined to rule on
the only arguabl e assertion in state court of the rel evant federal
claimm with respect to that claimthere was a clear failure to
conply with the regul arly enforced Texas cont enporaneous obj ection
rule; and, the nopst reasonable assunption, indeed the only
reasonabl e assunption, is that had the Texas court ruled on the
claim—.e., had it accepted for filing Hogue’'s sixth state habeas
(the only even arguable attenpt to assert the federal claimin
state court)—t woul d have enforced the procedural bar of Hogue’s
failure to conply with the Texas contenporaneous objection rule.
In Tower, the petitioner’s affording the state court an opportunity

to rule on his federal claim conbined with the state court’s
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failure to act on that opportunity did not prevent application of
the procedural bar; simlarly, Hogue's tendering of his sixth state
habeas petition, conbined with the Court of Crimnal Appeals’
refusal to accept it for filing because Hogue had previously been
cited for abuse of the wit in connection with his fifth state
habeas petition, should not prevent application of the procedural
bar arising from Hogue’'s failure to conply wth the regularly
enforced Texas cont enporaneous objection rule.

However it mght be in sone other possible set of
circunstances, that conclusion is particularly appropriate here.
Hogue’ s sixth state habeas did not fairly present his federal claim
as that claimultimately was made in the district court below As
explained in nore detail in note 35 supra, Hogue's sixth state
habeas petition contained a claim (the 31st out of 36 there
asserted; none of the others are relevant), presented in |l ess than
two of that petition’s 173 pages (exclusive of exhibits), that the
adm ssi on of the Col orado conviction at his sentencing violated his
rights under the United States Constitution in that the Col orado
conviction was “voi d’” because of “reliance on false testinony and
other violations of M. Hogue's rights under state and federa

| aw. The entirely conclusory “fal se testinony” theory, presunmably
in support of which the sixth state petition cites Napue V.
I[llinois, 79 S.Ct. 1173 (1959), a jury trial false testinony case,
has not been pursued and appears facially inapposite to Hogue's
Col orado guilty plea conviction. That |eaves wholly unspecified

“other violations.” Wile the citation to Boykin m ght suggest a
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contention that the trial judge failed to advise (or m sadvi sed)
Hogue of the rights he gave up by pleading guilty (see note 27
supra), there is absolutely no allegation to this effect in the
petition (nor any allegation that Hogue was unaware of any of his
rights), and no claimbased on the judge's failure to advise, or
m sadvi si ng, Hogue has been pursued. What has been pursued is
i neffective assistance of counsel, yet this portion of the sixth
state habeas petition nakes no reference whatever to “counsel,”

“attorney,” “lawyer,” or the equivalent (or to any individual other
than Hogue), or to the Sixth Anmendnent. Wiile it does cite
Strickland, and that would suggest sone sort of ineffective
assi stance of counsel claim the sixth state habeas contains no
even conclusory allegations suggestive of anything any |awer
representing Hogue in his Colorado case either did or said or
failed to do or say (nor does the sixth state habeas assert Hogue’'s
i nnocence of the Col orado charge to which he pleaded guilty or that
he was msinformed in any respect in that case). This is plainly
not a fair presentation of the claimultimately presented to the
district court below, nanely that Hogue pl eaded guilty because his
counsel advised him w thout adequate investigation, that he would

likely be convicted and should therefore accept the state’ s plea

bargain offer.® See, e.g., Nobles v. Johnson, F. 3d :

55 | ndeed, as observed in note 35, supra, in affidavits attached
to his fifth state habeas Hogue, and several of his relatives, had
sworn that the reason he had pleaded guilty in the Col orado case

was “because | was concerned that if | put ny ex-wife through a
jury trial that it would affect her enotional state of m nd, and
the possibility of this affecting ny daughter.” None of these

affidavits stated that Hogue was i nnocent of the Col orado charge to
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(5th CGr. 1997) (no fair presentation to state court “if the
prisoner presents new |legal theories or factual clains in his
federal habeas petition”); G ahamv. Johnson, 94 F.3d 958, 968-69
(5th Gr. 1996) (ineffective assistance of counsel claimnot fairly
presented to state court where in federal court petitioner
“presented significant evidentiary support . . . never presentedto
the state courts”); Joyner v. King, 786 F.2d 1317, 1320 (5th Cr.),
cert. denied, 107 S.Ct. 653 (1986) (no fair presentation to state
court where federal claim contains “new factual allegations in
support of a previously asserted |legal theory”); Brown v. Estelle,
701 F.2d 494, 495-96 (5th Gr. 1983) (if claimin federal court is
inasignificantly stronger posture then it was in state court, it
was not fairly presented to state court). See also, e.g., Gubbs
v. Singletary, 120 F.3d 1174, 1178 (1ith Gr. 1997) (“specific
instances of alleged ineffective assistance of counsel” not
previously presented to state court in connection wth state court
i neffective assistance claim.> Mreover, Hogue had been cited for
abuse of the wit in connection with his earlier fifth state
habeas, and that action was neither arbitrary nor discrimnatory
and can hardly have been a surprise or frustrated any reasonable

expectation of Hogue's, as he had abused the wit, Texas courts had

whi ch he pleaded guilty, or that his |awer had advised him to
plead guilty or that he had done so because of anything the | awer
did or said or failed to do or say; none of the affidavits state
anyt hi ng Hogue’ s Col orado counsel did or said or failed to do or
say; none asserts that the Col orado conviction was invalid.

56 It is not decisive that the state had wai ved exhausti on. See
Graham at 970-971; Steele v. Young, 11 F.3d 1518, 1523 n. 10, 1524
(10th Cr. 1993).

67



on several previous occasions invoked that doctrine (see cases
cited in note 33, supra), and in Cctober 1987, nonths prior to
Hogue’s filing (through attorneys Mason and Bruder) of his fourth
state habeas in January 1988, the district court bel ow had ordered
Hogue to file by January 1988 a state or federal habeas whi ch woul d
“present each and every clai mknown to Petitioner or his counsel on
pain of waiver.” That the Court of Crimnal Appeals refused to
accept for filing Hogue's sixth state wit, because he had been
cited for abuse of the wit in connection with his fifth state
wit, should not in these circunstances constitute sone sort of
wai ver of Hogue's failure to conply with the Texas cont enpor aneous
objection rule as to his present conpl aint concerning the Col orado
conviction, a conplaint alnost buried in and not fairly presented
by his sixth state habeas and never previously even hinted at. >’
As noted, the district court determ ned that Hogue had “nade
no pl ausi bl e suggestion of a valid cause for his failure” to conply
with the Texas contenporaneous objection rule in respect to his
present conplaint concerning the adm ssion in evidence of the
Col orado conviction at the punishnent stage of his trial. Hogue in
his present appeal does not challenge this determ nation of the

district court or otherwi se urge that there was any “cause” which

s7 We al so observe that it was not until years after the Court
of Crimnal Appeals’ Septenber 1992 refusal to accept Hogue's sixth
state wit for filing that this Court in March 1995 withdrew its
original (Cctober 13, 1994) opinion in H cks, holding the Texas
abuse of the wit doctrine had been applied with sufficient
regularity to constitute an adequate basis for procedural bar, and
held to the contrary in Lowe (based on |anguage in the Court of
Crim nal Appeals’ 1994 opinion in Ex parte Barber).
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excused this failure within the neaning of the “cause and
prejudi ce” exception set forth in Wainwight v. Sykes, 97 S. C

2497 (1977), and subsequent cases.®*® The failure to show “cause”
is fatal to the invocation of the “cause and prejudi ce” exception,
W t hout regard to whether “prejudice” is showmn. I|saac, 102 S. Ct

at 1575 n. 43. However, even if no cause is shown excusing the
procedural default—here failure to conply wth the Texas
cont enpor aneous obj ection rul e—neverthel ess that default will not

bar federal habeas relief if inposition of such a bar would

constitute a m scarriage of justice. Sawer v. Wiitley, 112
S.C. 2514, 2518 (1992). Where, as here, the asserted error
(adm ssion of Colorado conviction at the punishnent stage) goes
only to the sentence inposed in a capital case, such a “m scarri age
of justice” is not established unless it is shown *“by clear and

convincing evidence that but for” the asserted “constitutional
error, no reasonabl e juror woul d have found the petitioner eligible
for the death penalty under the applicable state |aw.” ld. at
2517. Hogue does not argue on appeal that this standard is net,
and it is plainthat it is not. A reasonable juror could, indeed
in all 1likelihood would, have answered both of the punishnent

i ssues®* in the affirmative had there never been any nention of the

°8 And, we believe it evident that there was no such “cause.”
See, e.g., notes 30 and 31, supra, and acconpanying text. See also
Murray v. Carrier, 106 S.C. 2639, 2644-45 (1986); Smith, 977 F. 2d
at 956-57.

59 That Hogue’ s conduct causing Markhanmis death was conm tted
deli berately with the reasonabl e expectation that her or another’s
death woul d result and that there was a probability he woul d conm t
crimnal acts of violence constituting a continuing threat to
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1974 Col orado conviction.

Because Hogue did not object to—ndeed he and his counsel
affirmatively stated they did not object to—the introduction of the
Col orado conviction at the puni shnent phase of his trial, he failed
to conply with the settled Texas contenporaneous objection rule.
Because he has neither clainmed nor shown “cause” for this default
or that a “mscarriage of justice” would result if the default
barred federal habeas relief, we affirm the district court’s
determ nation that federal habeas relief onthis claimis barred by
the failure to conply with the Texas contenporaneous objection
rule.

No Substantial and Injurious Effect on Sentence Verdict

Even if Hogue's conplaint respecting introduction of the
Col orado conviction at the sentencing phase were not procedurally
barred (as we have held that it is) by his failure to conply with
t he Texas cont enporaneous objection rule, we determ ne that Hogue
woul d neverthel ess not be entitled to federal habeas relief in
respect to that conplaint because we conclude, as did the district
court, that the introduction of the conviction did not have a
““substantial and injurious effect or influence in determ ning the
jury’s [punishnent phase] verdict.’” Brecht v. Abrahanson, 113
S.G. 1710, 1722 (1993).

Hogue argues that the “harm ess beyond a reasonabl e doubt”
standard of Chapman v. California, 87 S.Ct. 824, 828 (1967), rather

than the nore lenient Brecht standard, should apply because no

soci ety.
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Texas court ever reviewed this claimand hence never applied the

Chapman standard.®® W reject this contention. Wi | e Hogue’s
60 Hogue does not contend that his conplaint respecting
i ntroduction of the Col orado conviction at the puni shnent phase of
his trial presents sone kind of “structural” error (or the

equi val ent) as to which no sort of harml ess error anal ysi s what ever
is appropriate and which “requires automatic reversal” even though
harm ess under the appropriate standard. See Brecht at 1717. W,
too, conclude that the error is not structural and that harmnl ess
error analysis is appropriate. W do not read Johnson .
M ssi ssippi as being to the contrary; indeed, the inference from
Johnson is that the denial of relief there was reversed because the

error was harnful under the circunstances of that case. 1d., 108
S.Ct. at 1988-1989. Further, Johnson involved a weighing state,
where the argunent for the error to be considered “structural” is

stronger than in a nonwei ghing state such as Texas. W note that
the Eleventh Crcuit has held that in federal habeas anal ysis for
harm essness i s appropriate as to a Johnson v. M ssissippi error in
a “weighing” state death penalty case. Duest v. Singletary, 967
F.2d 472, 480-482 (11th Cr. 1992) (applying Chapman standard),
vacat ed and remanded, Singletary v. Duest, 113 S.C. 1940 (1993),
on remand, Duest v. Singletary, 997 F.2d 1336, 1337-1339 (1993)
(appl yi ng Brecht standard). Moreover, had harm ess error anal ysis
been i nappropriate on federal habeas for a Johnson v. M ssissipp
error, the Suprene Court in Duest would not have vacated the
Eleventh Crcuit’s initial decision, which had granted habeas
relief (finding the error not harm ess beyond a reasonabl e doubt
under Chapman), and remanded “for further consideration in |ight of
Brecht v. Abrahanson.” Duest, 113 S.C. at 1941. This view is
also inplicit in the Suprenme Court’s decision in Ronmano V.

Ckl ahoma, 114 S. Ct. 2004, 2011 (1994). See also Cenons v.
M ssissippi, 110 S.C. 1441, 1451 n.5 (1990), where the Court said
of its opinion in Johnson: “The Court did not hold that the
M ssi ssi ppi Suprene Court could not have applied harnl ess error
anal ysis.”

Nor do we consider our opinion in Wley v. Puckett, 969 F.2d
86, 94 n.8 (5th Gr. 1992), torequire that only a state court can
find the present Johnson v. M ssissippi error harm ess (nor does
Hogue so contend). WIley involved a denons v. M ssissippi, 110
S.Ct. 1441 (1990), error in a weighing state death penalty case,
and t hough we recogni zed that that sort of error was one properly
subject to a harmess error analysis, we indicated that only a
state court could find the error harniess. Wley at 94 n.8
However, Wley did not involve a Johnson v. M ssissippi error and
it was decided prior to the Suprene Court’s decision in Duest,
which is inconsistent with the notion that a federal habeas court
may not find a Johnson v. Mssissippi error harmess. Wley is
al so prior to Brecht; and, several other circuits have declined to
followthis aspect of Wley. See Davis v. Executive Director, 100
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contention is supported by several decisions of the Eighth Grcuit,
see Wllianms v. Cark, 40 F.3d 1529, 1541 (8th Cr. 1994), cert.
denied, 115 S. . 1397 (1995); Starr v. Lockhart, 23 F.3d 1280,
1290-91 (8th Cir.), cert. denied, 115 S. C. 499 (1994); O ndorff v.
Lockhart, 998 F.2d 1426, 1430 (8th GCr. 1993), cert. denied, 114
S.C. 1631 (1994), so far as we are aware, all other circuits which
have resolved the issue have declined to follow the Ei ghth
Circuit’s approach and have hel d that Brecht, rather than Chapnman,
enunci ates the appropriate standard for determ ning whether a
constitutional error was harml ess in a federal habeas challenge to
a state conviction or sentence even though no state court ever nade
any determ nation respecti ng whet her or not the error was harn ess.
See Davis v. Executive Director, 100 F. 3d 750, 772 n.20 (10th Cr

1996), cert. denied, 117 S.C. 1703 (1997); Sherman v. Smth, 89
F.2d 1134, 1140-41 (4th CGr. 1996), cert. denied, 117 S.C. 765
(1997); Tyson v. Trigg, 50 F. 3d 436, 446-447 (7th Gr. 1995), cert.
denied, 116 S.C. 697 (1996); Horsley v. State of Al abama, 45 F. 3d
1486, 1492 & n.11 (11th Cir.), cert. denied, 116 S.Ct. 410 (1995);
Smth v. Dixon, 14 F.3d 956, 974, 979-80 (4th Cr.) (en banc),
cert. denied, 115 S.C. 129 (1994). W agree with these deci sions

of the El eventh, Tenth, Seventh, and Fourth Circuits, and hol d t hat

F.3d 750, 768 n.18 (10th GCir. 1996), cert. denied, 117 S.Ct. 1703
(1997); WIllianms v. Cark, 40 F.3d 1529, 1539-40 (8th Cr. 1994),
cert. denied, 115 S. C. 1397 (1995); Smth v. D xon, 14 F.3d 956,
977-79 (4th Cr.) (en banc), cert. denied, 115 S.C. 129 (1994).
In any event, Wley is a weighing state case and we have never
applied its rationale to a habeas challenging a death sentence
i nposed in a nonweighing state such as Texas. Wley is sinply
i napplicable in the present context.
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Brecht rather than Chapman states the appropriate test for us to
follow in determ ning whether or not the introduction of the
Col orado conviction at the punishnment phase of Hogue's trial was
harm ess. W note in this connection that the reasons given by the
Suprene Court in Brecht for adopting the Kotteakos v. United
States, 66 S.Ct. 1239, 1253 (1946), harm ess error standard for
federal habeas review of nonstructural constitutional errors in
state crimnal cases are fully applicable whether or not the state
courts have conducted a Chapman harnless error review These
reasons are comty, federalism the state’s interests in finality
of convictions, the notion that federal habeas is to protect those
grievously wonged, and the costs to society of retrying defendants
who are released on federal habeas.® The Brecht Court |ikew se
di vided the cases it was addressing according only to two criteria,
nanely, first, whether they involved “structural” or nonstructural
(generally “trial” type) constitutional error, id. at 1717, and,

second, whether they were being considered on direct or on

61 See Brecht at 1720 (“comty and federalisnf) and 1721:

“Overturning final and presunptively correct
convictions on col |l ateral revi ewbecause the State cannot
prove that an error is harm ess under Chaprman under m nes
the States’ interest infinality and infringes upon their
sovereignty over crimnal matters. Mor eover, granting
habeas relief nerely because there is a ‘”reasonable

possibility” that trial error contributed to the
verdi ct, see Chapnman v. California, 386 U S., at 24, 87
S.C., at 828 . . . is at odds with the historic neaning
of habeas corpus—to afford relief to those whom soci ety
has ‘grievously wonged.’ Retryi ng defendants whose
convictions are set aside also inposes significant
“social costs,’ . . [Rletrials follow ng the grant

of habeas reli ef ordlnarlly t ake pl ace much Iater t han do
retrials follow ng reversal on direct review
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collateral review ® No third classification of cases was nade for
t hose where the state court determ ned the error was harm ess and
those that did not address harm essness. And Brecht concl uded by
stating the followng general rule: “we hold that the Kotteakos
harm ess-error standard applies in determning whether habeas
relief nmust be granted because of constitutional error of the trial
type.” Id. at 1722 (footnote omtted). No exception or provisois
stated respecting cases in which the state court did not conduct
Chapman harm ess beyond a reasonabl e doubt review W will not
undertake to wite in such a proviso. ®

So, we apply the Brecht standard, which we have articul ated as

foll ows:

“. . . [Under Brecht, a constitutional trial error
is not so harnful as to entitle a defendant to habeas
relief unless there is nore than a nere reasonable
possibility that it contributed to the verdict. It nust
have had a substantial effect or influence in determning
the verdict. W recognize, however, that if our m nds
are ‘in virtual equipoise as to the harm essness,’ under
the Brecht standard, of the error, then we nust concl ude
that it was harnful. O Neal v. McAninch, US|

, 115 S.C. 992, 994, 130 L.Ed.2d 947 (1995).
Moreover, the Brecht standard does not require in order
for the error to be held harnful that there be a
‘reasonabl e probability’ that absent the error the result
woul d have been different. Kyles v. Witley, _  US.

62 See id. at 1720: “Recognizing the distinction between direct
and collateral review, we have applied different standards on
habeas than would be applied on direct review wth respect to
matters other than harm ess-error analysis.”

63 As the Seventh Circuit observed in Tyson, such a proviso or
limtation “would rob the [Brecht] decision of any general
significance.” Tyson, 50 F.3d at 446. If the state court finds no
error, it typically will not reviewfor harm essness (so alsoif it
finds the clai mprocedurally defaulted, but the petitioner is able
to show in federal court “cause and prejudice” respecting the
defaul t).
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: _ , 115 S. Ct. 1555, 1566-67, 313 L. Ed.2d 490
(1995).” Wods v. Johnson, 75 F.3d 1017, 1026-27 (5th
Cir.), cert. denied, 117 S.C. 150 (1996). %

Hogue argues that the adm ssion of the Col orado conviction at the
sentenci ng stage of his trial was not harnl ess under this standard
al so. W disagree.

It appears clear that the decisive sentencing verdict factor
was Hogue’s conduct and state of mnd over the nore than twelve
hours during which the offense was structured and commtted, as
well as the hours shortly before and after these. This was not a
killing commtted when an arned robbery unexpectedly went astray,
or which resulted fromaction taken in the heat of sudden passion
or with judgnent clouded by drink, drugs, psychiatric episode, or
immaturity. From Friday norning, January 12, 1979, until about
1: 00 a. m Saturday, January 13, Hogue terrorized Markham Crawf ord,
her eight-year-old son, and, later, Renick. Until the evening of
Wednesday, January 10, they were all essentially strangers to him
H s actions were obviously planned and deliberate, and he was
basically calm calculating, careful and mani pul ati ve throughout.

Despite anple opportunity, he never attenpted to back out of his

64 W recogni ze, of course, that the nere fact that the evidence
excl usive of the Col orado conviction was sufficient to sustain the
puni shnment verdict (the jury’'s affirmative answer to each of the
two special issues concerning, respectively, deliberateness and
future dangerousness) does not alone suffice to establish that
adm ssion of the Col orado conviction at the punishnent phase was
harm ess for purposes of Brecht. W reject Hogue’s suggestion that
the district court msapplied Brecht by finding it satisfied nerely
because t he evi dence apart fromthe Col orado conviction sufficedto
support the verdict; on the contrary, the district court did not
take such an approach and properly applied Brecht. |In any event,
we review the district court’s harm ess error concl usion de novo,
and we i ndependently apply the Brecht standard.
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grisly enterprise. He announced to the victins on nore than one
occasion that he was going to kill themall. Markham and Reni ck
were bound by Hogue and Crawford had received at his hands a
potentially fatal knife stab in the stomach. Markhamwas burned to
death, firmy tied to the bed. The intense nental terror and
physi cal pain she nust have felt defies adequate description.
Whil e Crawford and Reni ck managed to escape the flanmes, and Reni ck
was able to save her son, Crawford’ s stab wound was potentially
fatal, and the terror she nust have felt for her young son’s and
her own fate can scarcely be exaggerated. In addition to his cruel
and heartless nurder of Markham Hogue also raped Markham and
stabbed Crawford in the stomach so hard that the knife penetrated
the rear of her abdom nal cavity. He had previously forced
Crawford, at gun point, to commt oral sodony on him And, he not
only intentionally killed Markhamby firmy tieing her to the bed
and then setting the house on fire, but also tried to Kkill
Crawford, her young son, and Renick by the sane neans.

There i s absolutely nothing by way of mtigation in  respect to
the extent of Hogue’'s noral culpability for these al npst
uni magi nably hei nous crines. Hogue never expressed any renorse
what ever, but rather sinply denied any wongdoing at all, making up
a bizarre and wholly unbelievable story that he was a victim and
that Renick, in conplicity with Crawford, was the nurderer and
st abber (denigrating both of these victins of his). But the jury
rejected this brazen effort. Moreover, there was nothing to

i ndi cate that when t hese of fenses were comm tted Hogue was i n ot her

76



t han conpl ete conmand of his faculties. There was no evi dence that
he was under the influence of any m nd-altering substance—such as
al cohol or drugs or anything el se—or that he was undergoi ng any
ki nd of psychiatric epi sode. He was obvi ously sonewhat intelligent
and articulate. He was not an i nmature youth, but rather a married
twenty-eight-year-old man (albeit also with a then-current
girlfriend “Kathy”) who had been married at | east once before and
had at | east one child. There is no evidence of any provocation,
any unusual tenptation, or any sudden passion, or that Hogue was
acting under the influence of any other person or under the
pressure of outside circunstances or of sonme sudden, unexpected
turn of events.® There was no testi nbny—not even from his not her
or other famly nenbers—as to his good character or as to anything
good that he had done.® Nor was there evidence that Hogue had any

potential for rehabilitation.® And, there was nothing to suggest

65 And, there was no evidence that Hogue suffered from any
particular nmental illness or defect which mght |essen his noral
culpability or that he had any character of abused, neglected, or
deprived background.

66 To the contrary, two witnesses testified that his reputation
for being a peaceable and |law abiding citizen was bad. Anot her
W tness, Karen Hightower, testified that in July 1976, after
befriending her with an offer of junper cables, he |ured her under
fal se pretenses intoaride into the country and raped her at knife
poi nt .

67 The defense psychologist Dr. D ckerson did not interview
Hogue or exam ne himor any records pertaining to him and gave no
testi nony about Hogue personally or by way of hypothetical (except
one brief hypothetical as to which he said only that such an
of fender would not I|ikely be paroled). The burden of Dr.
Di ckerson’s testinony was twofol d: that future dangerousness coul d
never be predicted, no mtter how clearly a person’s past
danger ousness had been denonstrated; and that it was particularly
unpr of essional for the state’s witness, Dr. Gigson, to predict
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even the slightest contrition or renorse on Hogue’'s part. On this
evidence, and wholly apart from the Colorado conviction, the
concl usion that Hogue’'s killing of Markhamwas del i berate and that
there was “a probability” that he “would conmt crimnal acts of
vi ol ence that woul d constitute a continuing threat to society” (as
i nqui red about in the punishnent issues) seens inevitable.

Any possi bl e adverse i nfluence on the punishnent verdict that
Hogue’ s Col orado conviction for rape of his then wife O audi a—for
which the evidence showed he served less than six nonths in
all —m ght otherw se have had was essentially dissipated by the
unchal | enged evidence that the victimsolicited Hogue's nother to
take her to visit himat the reformatory where he was serving his
brief sentence for the offense and by the pictures of themhappily
together there, both smling and with her arns around hi m (Hogue’ s
young child with themin two of the three pictures).

The Col orado conviction did not play a significant role in the
puni shment phase argunents. The prosecution devoted in all only
five lines to it, one in the opening (“W know what happened in
Col orado”) and four in the closing (“He even told you that when he
got to the penitentiary for rape, he only served ninety days
Sonebody nmade a m stake, didn’t they. And Jane Lynn Markham paid
for it”), less than two percent of the entire prosecution

puni shment phase argunent. The nmain thrust of the prosecution’s

future dangerousness solely on the basis of a hypothetical and
W t hout personal exam nation (as Gigson did in Hogue's case).
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puni shment phase argunent was the events of January 10-13. ©®
Moreover, it is plain that the Colorado conviction played no
essential or promnent role in Dr. Gigson’ s testinony. |Indeed,
barely one percent of the lengthy hypothetical on the basis of
which Dr. Gigson testified was devoted to the Col orado convi cti on,
much nore (over five times as nuch) was devoted to the Hi ghtower
rape, and t he vast bul k—over ni nety-two percent —was devoted to the
events of early January 1979. Taking Dr. Gigson’s testinony as a
whol e, it could not reasonably be concluded that his opinion woul d
have differed if the Col orado conviction had not been included in

t he hypot heti cal .

68 At oral argunent before this Court, Hogue' s counsel asserted
that at the guilt-innocence stage argunent the prosecutor sought to
argue that Hogue was infatuated with Markham because she | ooked
like the victim in the Colorado rape, who was C audia Hogue
(referred to by Hogue on redirect as his “ex-wife”). This is a
pl ain m sreading of the record. The evidence before the jury was
entirely clear that Markham strongly resenbled Karen Hogue, the
wonen to whom Hogue was married in Decenber 1978 and January 1979
(and, presumably, at trial), and it was that evidence to which the
prosecution was referring; there was never any evidence that
Mar kham r esenbl ed O audi a Hogue; i ndeed, the only evidence of what
Cl audia Hogue |ooked |like was the pictures which the defense
i ntroduced at the punishnment stage. Less than one percent of the
prosecution’s guilt-innocence argunent was devoted to the Col orado
conviction, all but three lines of this com ng when the prosecution
in its opening, going over the charge paragraph by paragraph,
arrived at the paragraph dealing with the prior conviction and
expl ained “The Defendant admtted on the stand he had been
convicted in Colorado of rape. This is submtted to you for the
purpose of aiding you, if it does, in passing upon the weight you
will give his testinony, judging the credibility of him as a
W t ness.” In the mddle of its closing guilt-innocence phase
argunent, the prosecution, in answering defense attacks on Renick’s
credibility, also stated (anong many ot her things unrelated to the
prior conviction), “You judge him by the testinony of ¢this
convicted rapist.” The defense in its guilt-innocence argunent
contended that the record of Hogue' s prior Col orado conviction was
why the authorities did not—n the defense s view—-adequately
i nvestigate the case.
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As we have observed (see note 60, supra), Johnson V.
M ssi ssi ppi does not preclude harnless error analysis in respect to
t he Col orado conviction. W further note that Johnson arose in a
wei ghing state and presented a situation where the subsequently
i nval i dated convi ction was the only evidence supporting one of the
three statutory aggravating circunstances found by the jury, the
jury was instructed, in accordance with M ssissippi law, to weigh
all those three aggravating circunstances against the mtigating
circunstances, and the death sentence depended on the jury’'s
finding that the statutory aggravating circunstances found
out wei ghed the mtigating circunstances. 1d., 108 S.Ct. at 1984.
However, in Texas, unlike the situation in M ssissippi, “the jury
is not required to weigh aggravating against mtigating factors.”
Stringer v. Black, 112 S. C. 1130 at 1138 (1992). |Indeed, Texas
has no factors which it labels to the jury as “aggravating.” Here,
unli ke the situation in Johnson, the jury was not told that it nust
treat the Colorado conviction as a weight on “death’s side of the
scale.” See Stringer at 1137. Here, there was no reference
what ever, directly or indirectly, to the Col orado conviction (or to
previous convictions or offenses generally) in the court’s
puni shment charge (and the only reference in the guilt-innocence

charge was that it could be considered for no purpose other than

how, if at all, it bore on Hogue's credibility as a witness). 1In
this context, “the difference between a weighing state and a
nonwei ghing state is not one of ‘semantics.’” Stringer at 1137

These aspects of Johnson which strongly point to the harnful ness of
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the error there are wholly absent here.

We are convinced that adm ssion of the Col orado conviction at
sentenci ng was harmnl ess under Brecht and hence does not entitle
Hogue to federal habeas relief.

Concl usi on as to Col orado Conviction

We conclude, as did the district court, that Hogue' s conpl ai nt
as to admission in evidence of the Colorado conviction at the
puni shment phase of his trial 1is procedurally barred from
consideration on federal habeas because of his failure to conply
w th the Texas cont enpor aneous objection rule, for which failure no
cause i s shown or clainmed and there being no show ng or claimthat
enforcenent of the procedural bar would result in a “*mscarriage

of justice under Sawyer.

We further conclude, as the district court also did, that the
adm ssion in evidence at the punishnent phase of the trial of
Hogue’ s Col orado conviction was harm ess under Brecht and so, in
any event, does not entitle Hogue to federal habeas relief.

1. Denial of Federal Evidentiary Hearing on Juror Bias Caim

I n his second poi nt on appeal, Hogue conpl ai ns of the district
court’s denial of his request for an evidentiary hearing on his
claimthat one of the jurors in his case—Donnie Sm th—2concl uded
prior to hearing any evidence that M. Hogue was guilty and t hat he
should receive a death sentence.” In denying this claim the
district court relied on the fact findings of the state habeas

court, determ ning that none of the exceptions stated in fornmer 28

US C 8§ 2254(d) was applicable. Hogue v. Scott, 874 F. Supp. at
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1534- 1538. Hogue asserts this was error because he “submtted
sworn evidence in the court bel ow establishing that the state tri al
court’s findings were not fairly supported by the record as a
whol e” and “the district court erred in refusing to conduct an
evidentiary hearing on this issue after the state-court findings of
fact were reveal ed as unsupported.” The “evidence” to which Hogue
refers consists only of two affidavits which were exhibits to his
i nstant section 2254 petition, one by Bobby Hackett, the other by
Charles Press. The district court also stated that it had
“i ndependently reviewed” the entire state record—which included a
transcript of all the proceedi ngs, testinony, and evidence before
the state habeas trial court on this issue and the witten findings
and concl usions of that state habeas trial court and of the Texas

Court of Crimnal Appeals—and also the affidavits of Hackett and

Press, and “has concluded that, if findings were appropriate by
this court . . . this court would nake the sane findings the state
[ habeas] court nade.” ld. at 1539. Hogue contends, w thout

citation of authority, that this too was error because the district
court should not nmake findings without an evidentiary hearing.

We reject Hogue’s clainms in this connection.

Hogue’ s clains concerning juror Smth were raised (along with
various other clains) in his fourth state habeas filed, by
attorneys Mason and Bruder, January 22, 1988. An evidentiary
hearing was held on this claimin the state court on March 24,
1988, at which Hogue was represented by Mason and Bruder and at
which former juror Smth, Mary Ebel (Hogue’s nother), and Hogue’s
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former trial counsel, Coffee, testified in person; on May 9, 1988,
attorney Mason took the oral deposition of Harley Belew, a further
evidentiary hearing was held August 8, 1988, at which Hogue was
represented by attorney Mason and at which Burns, one of Hogue’s
former attorneys on direct appeal, testified in person as did al so
Dennis Enos. The transcript of the May 9, 1988, deposition was
i ntroduced at the August 8, 1988, hearing. The state trial judge
(not the judge who tried the case, as he had died in the interim
on Novenber 1, 1988, made witten findings of fact and concl usi ons
of law rejecting Hogue's cl ains and recommendi ng deni al of relief.
The Court of Crimnal Appeals denied relief by witten order of
January 6, 1989, stating in relevant part:

“The trial court, after holding a hearing, has entered

findings of fact and conclusions of law along with a

recommendation that this Court deny relief. This Court

has carefully reviewed the record with respect to the

al | egati ons brought by applicant and finds that the tri al

court’s findings and conclusions are fully supported by

t he record.

Al relief sought is therefore denied.”

The essence of the clai mabout juror Smth whi ch Hogue asserts
inthis appeal is that Smth, after he had been sel ected as a juror
but before the taking of evidence commenced, while at a snall
gathering in the honme of his friend Belew, told Enos, who was
i kewi se present and whom Smth and Bel ew had each known for sone
time, that he, Smth, had been selected as a juror in Hogue s case
and, according to Enos’ testinony at the state evidentiary heari ng,

Smth then said “he had been reading in the newspaper, and from

what he had read he believed the man was guilty and he was going to

83



do everything in his power to burn him” There was nothing at al

to suggest anything about what it was that Smth had supposedly
read i n the newspaper. Enos testified that since sone tine in 1981
he had been serving prison sentences totaling thirty years and had
been in trouble with the | aw since he was a young adult.® At the
state evidentiary hearing, Smth testified unequivocally and
repeatedly that he never nentioned or discussed the case with Enos
or Belew (or anyone el se outside the jury room at any tine before
t he puni shnent verdict. He believed he talked with one or both of
themabout it after the puni shnent verdict, but did not recall what
was said. Wen chosen as a juror, Smth had no information about
the case other than that it was a nurder case, he had no
preconceived attitude in respect to gquilt or innocence or
puni shnment, he fairly considered the evidence and based his guilty
verdi ct and punishnment verdict on the evidence, and answered
truthfully all the questions on voir dire.”” There is nothing to
indicate Smth had ever been in trouble with the |aw, he taught
Sunday school and had served in the Marine Corps. Belewtestified
at the state evidentiary hearing that he recall ed hearing parts of

a conversation between Smth and Enos at his house concerning a

69 The sentences Enos was serving were a twenty-year sentence
i nposed i n Dallas County for aggravated robbery and four concurrent
ten-year sentences inposed in Tarrant County for two burglaries of
bui Il dings, one attenpted burglary, and one obtaining drugs by
fraud. Previously he had plea bargained a charge of obtaining
drugs by fraud in 1979, in 1978 he had been charged with possessi on
of a forged witing, and in 1975 with passing a forged check.

70 On voir dire, Smth had said, anong ot her things, that he had
read not hi ng about the case, and did not take a newspaper, and had
no bias or prejudice about the case.
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case. Belew could not recall when this conversation took place,
whet her before the trial started or after it was over, but he
stated that “part of it [the conversation] was that Donnie [ Smth]
either was or had been, and |I'’m pretty sure he had been, in a
trial.” Belew further stated that the conversation agitated Enos
because Smth had said sonething to the effect that he “had it in
for the guy [Hogue] from the beginning” and “that’s [apparently,
the verdict] what he wanted fromthe start.” Sone tine |ater, Enos
tal ked t o Bel ew about the conversation and howit upset him Bel ew
thereafter talked to Smth about it. Smth was of fended that Bel ew
had assuned he (Smth) had been serious in talking to Enos; on the
contrary, he took his jury duty very seriously and said he was j ust
“Pulling Dennis’ [Enos’] leg,” “razzing him” and “getting him
going.” Belewwas convinced, after talking to Smith, that this was
the truth, that Smth had “been pulling Dennis’ [Enos’'] |leg and
Dennis had overreacted.” Belew testified that Enos “is a pretty
easy person to get . . . himgoing |ike that and Donnie [Smth]
knew that,” and that Smth was “the type of person who when he sees
the opportunity tends to pull people s legs.”

The state habeas trial judge’'s findings included the
fol | ow ng:

“. . .8. Smth did not have any preconceived prejudice
agai nst Applicant.

9. Smth did not have any advance know edge of the
facts of this case or Applicant’s connection wth it,
except for the normal generalized know edge, such as the
fact that it was a nurder case. . . . He had no
preconceived determnation to inpose the maxinum
puni shnment on the Applicant.
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11. After Applicant’s trial was over and Smth had
finished his service as a juror, Smth had a conversation
wth Dennis Enos at the hone of Harley Belew . .
Smth and Bel ew were friends of |ong standing, and Snith
had known Enos wel | since junior high school or earlier.

. Smth knew Enos could easily be maneuvered into
gettlng angry if Smth got into an argunent with hi mand
took a strong position he knew Enos di sagreed wth.

Smth often did this with Enos and ot her acquai nt ances
as a form of teasing; it anmused Smth to successfully
‘“pull the leg’ of people in this fashion. . . . During
their post-trial conversation at Bel ew s resi dence, Smth
successfully enployed this tactic agai nst Enos when he
suggested to Enos that he was prejudiced against
Applicant prior to serving as a juror.

12. Smth does not deny that such a conversation
wth Enos took place, but he is unable to recall the
conversation. Smth does deny that any such conversati on
t ook place before or during trial, and this Court finds
that Smith is telling the truth in this respect; the
conversation wth Enos took place after the concl usi on of
Applicant’s 1980 trial in this case.

13. Smth was in fact not prejudiced against
Applicant prior to trial. He intimated to Enos that he
was, but did so only to get a ‘rise’ out of Enos during
his post-trial conversation with Enos.

19. Applicant was tried by a jury of twelve fair
and inpartial jurors.

CONCLUSI ONS OF LAW

1. Applicant was not deprived of due process or a
trial by a fair and inpartial jury by Donnie Ray Smth’s

service as a juror, nor did the actions of . . . Smth
deprive Applicant of due process or a fair and inpartial
J ury. ”

We hol d that the state habeas court’s fact findings are fairly
supported by the record as a whole. The findings that the

chal | enged conversation took place after the trial was over, and
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that Smith was in fact an inpartial juror, involve credibility
choices the state court was fully conpetent to nake.

Nor do the affidavits of Hackett and Press justify failing to
apply former section 2254(d)’s presunption of correctness.
Hackett’s affidavit states that “[i]n 1980-1981" he was hired by
attorney Casey—who then represented Hogue—to investigate
all egations of juror msconduct in the trial, and that at a wholly
unspecified tinme’™ in the course of his investigation he spoke to
Bel ew, apparently on the telephone, and his recording of this
conversation includes a statenent by Bel ewthat at Bel ew s hone, on
“the night of the television episode were [sic] J.R got shot on
Dallas” Smth said to Enos “he was getting tired of the bl eeding
heart liberal stuff and that if he got a chance he would let the
guy have it, that was |ike before trial or during trial.” The
affidavit of Press state that an Austin tel evi sion station enpl oyee
told him that CBS in New York had told her that the “Dallas”
epi sode in which J.R Ewing was shot first aired March 21, 1980(a
date after Smth as sel ected as a juror and before the conmencenent
of evidence). Inthe first place, we note that Hackett’s affidavit
as to what Belew said to Hackett on the tel ephone approxi mately a
year after the trial is hearsay, and is not substantive evi dence of
anything. At nost it (together with Press’s affidavit) coul d serve
to i npeach Bel ew i nsofar as he indicated the conversati on between

Smth and Enos likely took place after trial, although he was not

1 The state habeas hearing indicates this conversation with
Hackett occurred about a year after the trial.
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sure. It could not inpeach Smth or be substantive evidence of
when the conversation took place, a matter on whi ch Hogue had the
burden of proof. Moreover, the state trial judge found that
what ever Smith said to Enos was not neant seriously. Just because
a juror once expressed pre-trial conceptions of guilt does not
preclude a fact finding, to which federal habeas courts nust defer,
that the juror was in fact inpartial. See Patton v. Yount, 104
S.C. 2885, 2891-93 (1984).

In any event, it is clear that Keeney v. Tamayo-Reyes, 112
S.C. 1715 (1992), bars consideration of the Hackett and Press
af fi davits, and Hogue has presented no argunent why this is not so.
Not only is there no suggestion (in Hackett’s affidavit or
ot herwi se) or claimof any external inpedi nent or reason preventing
Hogue fromknow ng of and presenting the Hackett information at the
st ate habeas hearing, the state record nmakes cl ear that the defense
in fact had that information and Hackett’s report at the state
heari ng. At the March 8, 1988, state hearing Hogue’'s attorney
Mason commenced to read fromwhat he described as a report of “what
M. Belew said to an investigator naned Hackett, approximtely
twel ve nonths after the trial.”’2 In his May 9, 1988, deposition
Bel ew was asked by Mason if he recalled talking to “an i nvesti gat or

nanmed Hackett” “approximately a year or two after the trial.”"

2 The readi ng did not progress very far before an objection was
made; no ruling was nmade on the objection, and the discussion
turned to other matters.

3 Bel ew sai d he did not, and asked Mason “Did he say | did?”,
to which Mason replied “Yes,” Belew then saying “Well, there you
are.”
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We hold that the district court did not err in according the
presunption of correctness to the findings of the state habeas
court respecting juror Smth and i n denyi ng Hogue’ s request for an
evidentiary hearing on that matter.’

I11. Furman v. CGeorgia and Ex Post Facto C ains

Hogue’s third and final conplaint on appeal is that “the
district court erred in denying relief on M. Hogue’'s ex post facto
and Furman [v. GCeorgia, 92 S. C. 2726 (1972)] clainms wthout

conducting a genuinely de novo review.”

4 In a footnote to his appellant’s brief, Hogue also cites the
testinony of his nother, Ebel, at the state habeas hearing on March
8, 1988, to the effect that while sitting outside the courtroom
during voir dire she heard a person, whomshe identified as Smth,
tal ki ng about the case and saying to another venireman “from what
| have read in the newspaper, there is no doubt that he is guilty,

and if I’'m-4'mgoing to hang himif they'll let ne as [sic] a
jury.” Smth, in his testinony at the state evidentiary hearing,
adamant | y deni ed ever nmaki ng any such or simlar statenent. Ebel’s
testi nony was undercut by other factors as well. She testified she
reported that conversation to Hogue' s counsel, Coffee, the sane
af t er noon. At the state evidentiary hearing, Coffee clearly

testified no such report was made to him Al so, Ebel was clear
that this occurred on the second day of jury selection. That was
March 11. However, Smth was in the second batch of veniremen
sunmpned, and he did not conme for voir dire until Mrch 17. The
st at e habeas court found:

“10. At no tinme, either prior to or after his
i ndividual voir dire, did Applicant [sic; obviously,
“Smth” is intended] tell a fellow venireperson that he
had read about Applicant’s case in the newspaper; nor did
he ever tell such a person that there was no doubt about
Applicant’s guilt, or that he would ‘hang’ Applicant if
he were put on the jury. . . . Applicant’s nother did
not overhear such a conversation, and she did not at any
time tell Applicant’s trial counsel that she overheard
such a conversation.”

This finding is fairly supported by the record as a whol e and
the district court did not err in according it the presunption of
correctness or in not holding an evidentiary hearing thereon.
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The district court rejected these clains, generally agreeing,
as do we, with the decision of the Court of Crimnal Appeals in
respect thereto. Hogue v. Scott, 874 F.Supp. at 1543-1544; Hogue
v. State, 711 S.W2d at 712-13.

We too reject these clains.

Wi | e Hogue’s appel lant’s brief does not explain what his ex
post facto claimis, in his reply brief he seens to argue that it
was not the intent of the Texas legislature, in enacting the
capital nurder statute, Tex. Penal Code 8§ 19.03(a)(2), to include
murder while commtting arson in those i nstances where the victims
death was caused by the arson—the fire or fire and snoke—tself.
W reject this contention. The statute as witten (see note 2,
supra) plainly includes such an of fense, and nothing in the wording
of the statute tends to exclude it; nor is there any clear and
specific legislative history or official comentary to the
contrary. No Texas court decision is cited supporting Hogue’'s
construction of section 19.03(a)(2), and we are aware of none. The
Court of Crimnal Appeals held that the statute applied. Hogue,
711 S.W2d at 12-13. There bei ng nothing unreasonabl e about this
construction, Hogue's ex post facto argunent anobunts to no nore
than a disagreenent as to state law, a matter not cogni zable on
f ederal habeas.

Hogue’'s Furman claimis essentially that where the victinis
death is caused by the arson there is a double counting, the “act”

constituting the mnurder is also the *act constituting the

underlying felony of arson, and that thus section 19.03(a)(2) does
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not in such an instance adequately narrow the class of nurderers
who are eligible for the death penalty. Hogue points to no
precedent dictating this result, and his contention is hence barred
by Teague v. Lane, 109 S.Ct. 1060 (1989).° W so hold in respect
to the simlar contentions raised in Fearance v. Scott, No. 94-
10686, 51 F.3d 1041 (table) (5th Cr. March 21, 1995)
(unpubl i shed), and West v. Johnson, 92 F.3d 1385, 1398 n. 17 (5th
Cr. 1996), cert. denied, 117 S.C. 1847 (1997). See also In re
West, 119 F.3d 195 (5th Cr. 1997).

Even if we considered the point, we would find it wthout

merit. Contrary to Hogue's argunent, there is not nerely “one
intent”; here, there nmust be two specific intents, first to burn
the building and second to kill Markham Hogue’ s argunent that
arson is unique anong the predicate felonies listed in section

19. 03(a) (2) —ki dnapi ng, burglary, robbery, aggravated rape, and

arson—in requiring only one “act is |likew se m staken. For
exanpl e, one who attenpts robbery by shooting his victim wth
intent to kill, and thereby kills him is |likewse guilty of
capital nurder. Moreover, “one act” is all that is required for
the offense of capital nmurder by nurdering a peace officer or
fireman known to be acting in the | awful discharge of official duty
(section 19.03(a)(1)) or capital murder by nurdering for the
prom se of renuneration (section 19.03(a)(3)). Hogue does not

claimthat nurder, other than by burning, while conmtting arsonis

S It is clear that neither of the two Teague exceptions is
appl i cabl e here.
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not legitimately a capital offense, and we can see no reason that
a state nust treat Hogue nore |l eniently because he i ntended to kil
Mar kham by burning her to death in the house fire, as she |ay
affi xed to the bed to which he had firmy bound her, than if he had
shot her just before the flanmes reached her. W note also that
even for capital nurder a death sentence is not avail able unl ess
the jury answers all the punishnent issues in the affirmative.

We reject Hogue's third and final conplaint on appeal.

Concl usi on

Havi ng consi dered and rej ected each of Hogue’s contentions on

appeal , the judgnent of the district court denyi ng habeas relief is

accordingly

AFFI RVED.
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