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For the Fifth Crcuit

No. 95-10107

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

L. D. RI CHARDSCN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

June 28, 1996

Bef ore DUHE, BARKSDALE, DeMOSS, Circuit Judges.
PER CURI AM

Appellant L. D. Richardson argues that the district court
abused its discretion when it applied a consecutive sentence
pursuant to 8 5Gl.3(c) by failing to consider certain factors
enunerated in 18 U S.C § 3553(a) which guide a court in its
determ nation of whether to inpose a concurrent or consecutive

sentence. For the foll ow ng reasons, we AFFIRM



BACKGROUND

On August 7, 1992, defendant L. D. Richardson was arrested for
being a felon in possession of a firearm He was sentenced in
federal court to a termof 63 nonths in prison

On March 23, 1994, a grand jury indicted R chardson and ni ne
others in a seven-count indictnent charging various drug
trafficking crinmes and related offenses. On Cctober 6, 1994,
Ri chardson agreed to plead guilty to a superseding information
charging him with interstate travel in aid of racketeering
enterprises and aiding and abetting, in violation of 18 U S. C 8§
1952(a)(3) and (2). The governnent agreed to nove to dism ss the
original indictnent and to not oppose Ri chardson’ s request that the
sentence for interstate travel run concurrently with his prior
fel on-i n-possessi on sentence. In his plea agreenent, Richardson
indicated that he understood that it was ultimately within the
district court’s discretion to deci de whether the sentences would
run concurrently or consecutively. The parties agreed that the
statutory maxi mum prison sentence was five years.

A presentence investigation report (“PSR’) was prepared and
given to the district judge. The PSR stated that the sentencing
guidelines range exceeded the five-year statutory maxinum

therefore, the guideline range becane 60 nonths. The PSR further



stated that U S.S.G 8 5GL.3(b)! should apply to the interstate
travel sentence, thereby mandating concurrent sentences. On
Novenmber 9, 1994, the district court rejected both the plea
agreenent and Richardson’s guilty plea.

On Decenber 22, 1994, Richardson and the governnent entered
into an anended plea agreenent. In their anended agreenent,
Ri chardson and the governnent stipulated that U S.S. G 8§ 5GL. 3(c¢)
shoul d apply instead of U S.S.G § 5GL.3(b). The governnent again

agreed not to oppose Richardson’s request for a concurrent

1 Prior to the 1995 anendnents, which becane effective on
Novenber 1, 1995, § 5Gl.3(a),(b),and (c)read as foll ows:

8§ 5GL.3. |lnposition of a Sentence on a Defendant
Subject to an Undi scharged Term of | npri son-
ment

(a) If the instant offense was commtted while the
defendant was serving a term of inprisonnent
(including work release, furlough, or escape
status) or after sentencing for, but before
comenci ng service of, such term of inprisonnent,
the sentence for the instant offense shall be
i nposed to run consecutively to the undi scharged
term of inprisonnent.

(b) If subsection (a) does not apply, and the
undi scharged term of inprisonnment resulted from
of fense(s) that have been fully taken into account
in the determnation of the offense level for the
instant offense, the sentence for the instant
of fense shall be inposed to run concurrently to the
undi scharged term of inprisonnent.

(c) (Policy Statenent) In any other case, the
sentence for the instant offense shall be inposed
to run consecutively to the prior undischarged term
of inprisonnent to the extent necessary to achieve
a reasonabl e i ncrenental puni shnment for the instant
of f ense.

USSG §5GL 3 (1994).



sentence. Richardson re-stated in his anended pl ea agreenent that
he understood that the district court had the discretion to order

consecutive or concurrent sentences.?

2 Paragraphs four and nine of Richardson’s anended plea
agreenent state the foll ow ng:

4. The sentence in this case will be inposed by the
Court. there is no agreenent as to what that sentence
w il be. Sentencing is pursuant to the Sentencing
Ref orm Act of 1984, making that sentencing quidelines
applicable. Defendant L.D. RI CHARDSON has revi ewed the
application of the guidelines wth his attorney,
i ncl udi ng those circunstances under with the court may
depart from the Quidelines, but understands no one can
predict with certainty what guideline range wll be
applicable in this case wuntil after pre-sentence
i nvestigation has been conpleted and the Court has rul ed
on the results of that investigations. Defendant L.D
Rl CHARDSON acknow edges that he understands that the
court is required to consider the Quidelines but nay
depart from the Cuidelines under sone circunstances,
whi ch circunstances are set forth in the Quidelines.
Def endant L. D. RICHARDSON wi | | not be al |l owed to wi t hdraw
his plea if the applicabl e guideline range i s higher than
expected, or if the Court departs from the applicable
gui del i ne range.

9. Pursuant to Rule 11(e)(1)(B) of the
Federal Rules of Crimnal Procedure, the
United States agrees not to oppose Defendant
RI CHARDSON S request that the sentence to be
i nposed in this case run concurrently with the
federal sentence currently being served by
Def endant RI CHARDSON i n Cause No 5: 92- CR- 0108-
C, wth the understanding that this request is
not binding upon the court. Def endant L. D.
Rl CHARDSON understands that the decision of
what sentence will be inposed in this case, as
wel | as whether the sentence in this case wll
run currently with or consecutively to his
current sentence is totally wthin the
di scretion of the Court.

Thi s pl ea agreenent was signed by Ri chardson. Richardson stated on
the record, in open court, that he understood the terns of the
agreenent. He does not now assert that his signature was coerced,
or that this agreenent was made wi thout his full understandi ng of
its conditions and inplications.
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The district court accepted both R chardson’s guilty plea and
the parties’ anended plea agreenent. The next day, the probation
of ficer anended the PSR to apply U S.S.G 8 5GL. 3(c).

On January 20, 1995, the district court held a sentencing
hearing. At the hearing, Ri chardson did not object to the facts,
as stated in the PSR or the guideline calculation recommended
t herein. Ri chardson only asked the district court to make his
sentence run concurrently with his felon-in-possession sentence.?
The district court adopted the findings of the anended PSR and
ordered a sentence of 60 nonths to run consecutively to
Ri chardson’ s fel on-in-possessi on sent ence.

Ri chardson tinely filed a notice of appeal.

DI SCUSSI ON
Ri chardson argues that the district court’s application of a
consecutive sentence was an abuse of discretion. Ri chardson does
not dispute that § b5GL.3(c) is the applicable sentencing

gui del i ne*, nor does he contest that 8§ 5GL. 3(c) allows the district

3 At the time of the hearing, Richardson had served two and
one-half years of the five-year sentence which he was serving for
his first conviction. |f concurrent sentencing was applied for the
second conviction, the second sentence would be added to the
undi scharged term of the first sentence. Because the statutory
maxi mum sentence for his second conviction was five years, and
because Richardson had an undi scharged term of two and one-half

years from his first sentence, at nobst, under concurrent
sentencing, only two and one-hal f years could be added to his first
sent ence. On the other hand, a consecutive sentence would be

calculated to run fromthe tine he conpleted the five-year sentence
for his first conviction.

4 Upon our de novo review of the record, we were initially
concerned with whether the district court correctly concl uded t hat
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judge discretion in inposing either concurrent or consecutive
sentences. Rather, Ri chardson sinply argues that, before inposing

the sentence, the district court failed to consider specific

subsection (c) of 8 5GL.3, rather than subsection (b), applied to
the facts of this case. For the follow ng reasons, we believe that
the district court was correct in applying subsection (c).

The key to determning whether subsection 5GL. 3(b) or
subsection 5Gl1. 3(c) applies, is whether or not the of fense conduct
resulting in the incarceration for the wundischarged term of
i nprisonment was “fully taken into account in the determ nation of
the offense level for the instant offense.” U S S. G 8§ 5GIL.3(b).
If the offense conduct was fully taken into account, then (b)
applies. If the offense was not fully taken into account, then (c)
applies.

An exam nation of the PSR reveals that although the gun was
seized by authorities while investigating drug trafficking at a
resi dence on August 8, 1992, neither the PSR witer, nor the
sentenci ng judge, determ ned that the gun was used or possessed in

connection with another crinme (i.e., drug trafficking). |In fact,
only the gun and $4,843 in cash were seized. In addition, the
def endant cl ainmed that he had the gun for personal protection. |If

the gun was present to facilitate the drug trafficking activities
that were occurring at the resident, that conduct could have been
sanctioned by applying 8 2K2.1(b)(5) or 8§ 2K2.1(c).

The PSR for the instant conviction reflects that fromJuly 2-
5, 1992 (dates prior to the dates of the conduct referenced in the
PSR for the felon in possession conviction), the defendant engaged
in the conduct of interstate travel in aid of racketeering (i.e.,
traveling to California with cash to purchase cocai ne; purchasing
cocaine and transporting it back to Texas; manufacturing the
cocai ne into “crack” cocaine; distributing approximately 400 grans
of “crack.”) Nothing in the PSR reflects that “rel evant conduct”
occurred outside the prescribed tine span (7/2-7/5) except the
vague phrase that “...he then subsequently knowingly and
intentionally distributed the approximte 400 grans of cocaine
base....” O significance was that in calculating the offense
| evel for this offense, the PSR witer and judge determ ned that §
2D1. 1(b)(1)(increase to offense level if afirearmwas present) did

not apply.

Thus, the firearm possession (resulting in the undi scharged
termof incarceration conviction) was not “fully taken i nto account
inthe determ nation of the offense | evel for the instant offense,”
as mandated by 8§ 5GlL.3(b), making 8 5Gl.3(c) applicable.
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factors enunciated in 18 U S.C. 8§ 3553(a), as required by 18 U. S. C.
8§ 3584. The governnent argues that this court’s review should be
limted to plain error because R chardson failed to object to
either the PSR or the consecutive sentence at the sentencing
heari ng. The governnment further argues that it was conpletely
wthin the district court’s discretion to inpose a consecutive
sentence under 8 5Gl.3(c), and that the district court nmade this
deci sion after adequately considering the factors enunerated in §
3553(a).

District court decisions as to the application of consecutive
or concurrent sentences are reviewed for abuse of discretion.

United States v. Brown, 920 F.2d 1212, 1216-17 (5th Cr.), cert.

deni ed, Us ___, 111 S. C. 2034, 114 L.Ed.2d 119 (1991).

Section 3584 states, in relevant part:

(a) Inposition of concurrent or consecutive terns.
If multiple terns of inprisonnent are inposed on a
defendant at the sane tine, or if a termof inprisonnent
is inposed on a defendant who is already subject to an
undi scharged term of inprisonnent, the terns my run
concurrently or consecutively .... Multiple terns of
i nprisonnment i nposed at different tinmes run consecutively
unless the court orders that the terns are to run
concurrently.

(b) Factors to be considered in inposing concurrent
or consecutive terns. The court, in determ ning whether
the terns inposed are to be ordered to run concurrently
or consecutively, shall consider, as to each offense for
which a term of inprisonnent is being inposed, the
factors set forth in 8 3553(a).

18 U.S.C. § 3584. The factors set forth in 8 3553(a) are as
fol | ows:

(1) the nature and circunstances of the of fense and
the history and characteristics of the defendant;



(2) the need for the sentence inposed -

(A) toreflect the seriousness of the offense,
to pronote respect for the law, and to provide
puni shnment for the offense;

(B) to afford adequate deterrence to
crim nal conduct;

(O to protect the public from
further crines of the defendant:; and

(D) to provide the defendant wth
needed educational or vocational
training, mnedical care, or other
correctional treatnment in the nost
effective manner;

(3) the kinds of sentences avail abl e;

(4) the kinds of sentence and the sentence
range established for -

(A) the applicable category of offense
commtted by the applicable category of
def endant as set forth in the guidelines
that are issued by the Sentencing
Comm ssion pursuant to 8§ 994(a)(1l) of
title 28 United States Code, and that are
in effect on the date the defendant is
sent enced. . .

* * * %

(5) any pertinent policy statenent issued by
the Sentencing Comm ssion pursuant to 28
US C 8 994(a)(2) that is in effect on the
date the defendant is sentenced,

(6) the need to avoid unwarranted sentence
di screpanci es anong defendants with simlar
records who have been found guilty of simlar
conduct; and

(7) the need to provide restitution to any
victinms of the offense.

18 U.S.C. § 3553(a).
In support of its order inposing consecutive sentences, the
district court orally stated the foll ow ng:
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| wll now state on the record the
specific reasons for inposing the sentence
that | have just inposed.

As to the term of incarceration, the
statutory maximumis a 60-nonth term That
becones the guideline range. | have inposed a
termof incarceration of 60 nonths. | believe
a sentence of 60 nonths does adequately
addr ess t he sent enci ng obj ecti ves of
puni shnment and deterrence.

No fine is assessed for the reason | do
not believe the defendant has sufficient

assets at this point to pay a fine. The
three-year term of supervised release is
i nposed for reason | believe the defendant
wll need this anobunt of supervision to see

that he reassimlates hinself back into
society, obtains suitable enploynent, and
mai ntains a lawabiding lifestyle.

The $50 special assessnment is inposed
because the | aw nandates that it be.

Ri chardson argues that the district court’s | anguage does not
evince a consideration of the seven factors enunmerated in 8
3553(a). Because 8 3584 states that the district court shal
consider the factors set forth in 8 3553(a), Richardson argues that
the district court abused its discretion by failing to accord such
consi derati on.

The governnent di sagrees and argues that the district court’s
oral statenent shows that it did give proper consideration to the
factors in 8 3553(a). Furthernore, the governnent asserts that we
should apply a plain error standard of review because Ri chardson

did not object to his sentence at the sentencing hearing.



Standard of Revi ew
As to the applicable standard of review, it appears that

Ri chardson did preserve his issue for appeal. In United States v.

Her nandez, 64 F.3d 179 (5th G r. 1995), which was issued tw weeks
after the governnent filed its brief, we held:

Even though Hernandez failed to specifically
cite to 8 b5GL.3(c) in arguing that his
sentence should be inposed concurrently, he
clearly requested that the “sentence run

concurrent wth the sentence that IS
undi scharged in Florida ... [a]nd we ask that
under 8§ 5Gl. 3(c) of t he Sent enci ng
Gui del i nes.” Al t hough the specificity of
Her nandez’ request left sonmething to be

desired, it alerted the district court to the

i ssue before it. This is not the case where a

party conpletely and utterly failed to nmake an

issue of the fact that his sentence shoul d be

i nposed concurrently wth an undischarged

prison sentence.
Her nandez, 64 F.3d at 181. Accordingly, considering the facts of
this case, we hold that Richardson raised this issue below
Therefore, Richardson’s error was preserved for appeal. As such
“la]lthough we review a district court's decision to order
consecutive or concurrent sentences for abuse of discretion, see,

e.g., United States v. Devaney, 992 F.2d 75, 77 (6th Cr.), cert.

deni ed, us _ , 114 s C. 237, 126 L.Ed.2d 191 (1993), we
review de novo whether the district court properly applied the

rel evant sentencing guideline to the defendant.” United States v.

Cutler, 36 F.3d 406, 407 (4th Gr. 1994).
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Section 3553(a) Factors

As to the governnent’s assertion that the district court
properly considered the seven factors enunciated in 8 3553 (and,
thus, did not abuse its discretion in inposing a consecutive
sentence), the governnent argues that the district court’s ora
statenent evinces a proper consideration of the statutory factors.
The governnent argues that, “while the court ... did not
specifically nention these factors in the context of reasons for
the sentences being inposed consecutively, the obvious inference
was that the court neant those factors to apply as reasons for the
sentences being inposed consecutively.” W agree.

Upon review of the record, we note that the aforenentioned
oral statenent by the district court constitutes the only evidence
of the district court’s consideration of this issue. Thus, we nust
determ ne whether this sole statenent by the district court evinces
due consideration to the 8§ 3553(a) factors. W acknow edge that
the district court’s statenent does not specifically nention 8§
3553(a), or the specific factors stated, therein; however, the
district court does state that it considered “the sentencing
obj ecti ves of puni shnent and deterrence.” Such a statenent inplies
a general consideration by the district court of several of the
factors enbodied in 18 U S C 8§ 3553(a). Wiile the district
court’s oral statenment is not a nodel of detail and specificity, we
do not find it to be so lacking as to evince a disregard of the §

3553(a) factors, or to affect the lawfulness of this sentence.
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Accordingly, we hold that the district court did not err in its

di scretionary exercise of inposing consecutive sentences.

CONCLUSI ON

For the foregoi ng reasons, the order of the district court is

AFFI RVED.
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