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No. 94-60772.
GULF COAST | NDUSTRI AL WORKERS UNI ON, Pl aintiff-Appellant,
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EXXON COMPANY, USA, Defendant- Appel |l ee.
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Appeal from the United States District Court for the Southern
District of Texas.

Bef ore REYNALDO G GARZA, BARKSDALE and EMLIO M GARZA, Circuit
Judges.

REYNALDO G GARZA, Circuit Judge:

Gul f Coast I ndustrial Wrkers Uni on brought suit agai nst Exxon
Conpany, USA to enforce an arbitration award in favor of one of its
menbers, Robert Chanblin. The district court granted summary
judgnent in favor of Exxon Conpany, USA, vacating the arbitration
award on several grounds. W affirm on the ground that the
arbitrator m sled Exxon into believing that evidence was adm tted,
and then refused to consider that evidence.

| .
BACKGROUND

Robert Chanblin ("Chanblin") was enployed by Exxon Conpany,
USA ("Exxon") as a process technician at Exxon's Baytown Refinery
in Baytown, Texas. As a process technician, M. Chanblin was
responsi bl e for producing and handling highly volatile gasses and
liquids at high tenperatures and pressures. On Novenber 3, 1992,

at Exxon's request, agents of Interquest, Inc. ("Interquest"”), a



cani ne contraband detection service, searched various parts of the
Bayt own Refinery for drugs and al cohol. One of the drug dogs used
by Interquest alerted to Chanblin's car, which was parked in the
Refinery parking lot. Chanblin then allowed |Interquest's agent,
Debbie Farnmer, to search his vehicle. Farner found the stub of a
hand-roll ed cigarette, which she suspected to contain marijuana,
sone green vegetation, and a suspected marijuana seed. She placed
the itens that she found in a plastic bag for subsequent testing.

Anot her | nterquest enployee, M ke Ferdinand, |ater perforned
a Dequenoi s Levine Reagent ("DLR') test on the substances found in
Chanblin's truck. A DLR test determ nes whether a substance
contains marijuana. The test showed that the cigarette stub
contai ned marijuana, but that the |eafy substance did not.! The
cigarette stub was consuned during the test.

Under Exxon's Alcohol and Drug Use Policy (the "Drug Use
Policy"), Exxon was allowed to require enployees to take a drug
test "where reasonable cause exist[ed] to suspect alcohol or
control | ed substance m suse." The Drug Use Policy further provided
that "refusal to submt to testing is grounds for disciplinary
action, including termnation of enploynent."” After |earning that
the cigarette stub found in Chanblin's car tested positive for
mar i j uana, Exxon ordered himto submt to a reasonabl e cause drug
test. Chanblin refused to submit to such a test.

Exxon tw ce explained to Chanblin that he had been ordered to

submt to a test, and that he could be termnated for refusing to

The suspected marijuana seed was not tested.
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subm t. Exxon also provided him with a copy of the Drug Use
Policy, and read to himthe portion of the policy stating that he
could be termnated for refusing to submt to a drug test.
Chanbl i n stated that he understood t he consequences of his actions,
but still refused to submt to a test. Exxon then suspended
Chanmblin, and later termnated him for refusing to take a drug
test.

Chanblin was a nenber of the Gulf Coast Industrial Wrkers
Union (the "Union"), which had a collective bargaining agreenent
("CBA") with Exxon. Under the CBA, Exxon could only discharge a
wor ker for just cause. Both possession of marijuana on Exxon
property and refusing to take a drug test when reasonabl e cause to
suspect drug use constituted just cause. The CBA al so provided
that the Union could challenge the discharge of a worker by
submtting the dispute to arbitration. The Union submtted the
i ssue of whether Exxon had just cause to termnate Chanblin to
arbitration

At the arbitration hearing, Farner testified that the drug dog
alerted to Chanblin's vehicle and that, based on her thirteen years
of experience, the substance found in Chanblin's vehicle appeared
to her to be marijuana. She also testified that Ferdinand
performed a DLR test on the hand-rolled cigarette stub, which
confirmed the presence of marijuana. Exxon attenpted to elicit
testinony to establish Substance Analysis Report ("SAR'), which
contained the drug test results, as a business record. However,

the Arbitrator infornmed Exxon that it did not have to be



est abl i shed, because it was already in evidence.? The Union did
not object to Farner's testinony about Ferdi nand's performance of
the drug test. Exxon did not present any evidence of the accuracy
of the DLR test; however, the parties had already stipul ated that
"[t]he DLR test is an accurate nethod for testing substances for
the presence of marijuana.” Record at 173. Ferdi nand did not
testify at the arbitration hearing.

The arbitrator rul ed that Exxon did not have reasonabl e cause
to order Chanblin to submt to drug testing, and ordered that he be

reinstated with back pay. The arbitrator so rul ed because he found

2The foll owi ng di al ogue occurred during the arbitration
heari ng:

Counsel for Exxon: | would like to nove to have this
submtted as a busi ness record.

Arbitrator: Well, it's already in.
Counsel for Exxon: Well, it was stipul ated—

Counsel for Union: Yeah I'mnot going to object to the
adm ssion of any of them |'mgoing to have
Cross-exam nation to question you about them so you
don't have to go through all that form of processing,
they are all in.

Counsel for Exxon: Ckay.

Arbitrator: That was ny under st andi ng.

Counsel for Exxon: Well, just for clarification, ny
understanding was that it was stipulated as a docunent

fromlInterquest but it didn't have the stipulation as a
busi ness record.

Arbitrator: |If there are objections to its admssion into
evidence, Ms. Goth will object and otherwise let's
just assune they're all in.

Counsel for Exxon: Ckay...
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that Exxon did not prove that the substance found in Chanblin's
vehicle was marijuana. He stated that the SAR did not establish
that the substance was marijuana because it was hearsay, and did
not even have the status of a business record. The arbitrator then
spent five pages of his decisionin adiatribe onthe unreliability
of hearsay.

The Union then filed suit against Exxon in the district court
pursuant to Section 301 of the Labor Managenent Rel ations Act, 29
US C 8§ 185, to enforce the arbitration award. Exxon filed a
countercl aimseeking to vacate the award. Both parties noved for
summary judgnent. The district court granted summary judgnent in
favor of Exxon, vacating the arbitration award on several grounds.
One of those grounds was that the arbitrator lulled Exxon into
believing that the SAR was admtted into evidence and then refused
to consider it on the ground that it was unreliable hearsay. The
Uni on appeals fromthe district court's vacatur.

.
DI SCUSSI ON
In reviewing a district court's vacatur of an arbitration
award, we posit the sane question addressed by the district court:
whet her the arbitration proceedings were fundanentally unfair.
Forsythe Intern., S.A v. Gbbs Gl Co., 915 F. 2d 1017, 1021 (5th
Cir.1990). W reviewthe district court's concl usion de novo. |d.
"Judicial review of an arbitration award is extraordinarily
narrow." Antwi ne v. Prudential Bache Securities, Inc., 899 F.2d

410, 413 (5th Cr.1990). Under the Federal Arbitration Act, 9



US C 81, et seq., we can only disturb an arbitration award on
the grounds set out in that Act. The case before us, however, fits
squarely into one of those grounds.
Section 10 of the Federal Arbitration Act provides that a
district court may vacate an arbitration award where—
the arbitrators were guilty of msconduct in ... refusing to
hear evidence pertinent and material to the controversy; or
of any ot her m sbehavi or by which the rights of any party have
been prej udi ced.
In the instant case, not only did the arbitrator refuse to consi der
evidence of the positive drug test, he prevented Exxon from
presenting addi ti onal evidence by msleading it into believingthat
t he SAR had been admitted as a business record. Exxon attenpted to
establish the SAR as a business record, but the arbitrator stopped
it, stating that the test was already admtted. Further, Exxon had
no reason to have Ferdinand testify as to how he conducted the DLR
test, because neither the arbitrator nor the Union objected to
Farner's testinony that the cigarette stub found in Chanblin's
vehicle tested positive for marijuana. The arbitrator used Exxon's
failure to present evidence that he told Exxon not to present as a
predicate for ignoring the test results. Such m sconduct falls
squarely within the scope of Section 10, and is grounds for
vacat ur.
L1,
CONCLUSI ON
Accordingly, the district court's vacatur is AFFI RVED. e
note that this vacatur is wthout prejudice to the parties
proceedi ng in accordance with | aw.
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