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WENER, Circuit Judge:

The appeal s we hear in consolidation today are brought by two
plaintiffs-appellants who claim that they were injured while
wor ki ng on a Jones Act vessel, but whose clains were dism ssed on
summary judgnents rendered by different district courts. Bot h
clainms arose in the context of the dockside casino facet of the
bur geoni ng gam ng industries in two of the states of this circuit.
In our plenary reviewof the district courts' sunmary judgnents, we
exercise our authority to affirm for reasons differing sonmewhat

fromthose of the trial courts.



FACTS AND PROCEEDI NGS
A. Pavone

Inthe first of the cases we reviewtoday, Plaintiff-Appellant
Chri stopher Pavone filed suit in Louisiana state court against
Def endant s- Appel | ants, M ssi ssi ppi R verboat Amusenent Cor poration
et al. (Riverboat Conpanies), alleging a work-rel ated acci dent and
seeki ng recovery under the Jones Act! for disabl enent, |ost wages,
i npai rment of future earning capacity, nental and physical pain and
suffering, and loss of enjoynent of life. In addition to
conpensat ory damages, Pavone seeks punitive damages and attorneys'
f ees.

Pavone mai ntains that he was enployed as a bartender on the
BILOXI BELLE, a floating dockside casino noored in Biloxi
M ssi ssippi, and clainms that he injured his foot during the course
and scope of his enploynent while working at a rel ated restaurant
| ocated dockside of the BILOXI BELLE. In particular, Pavone
al l eges that he stepped on a screw, which penetrated his shoe and
punctured his foot, at a tine when the BILOXI BELLE was being
prepared for its grand opening, scheduled for the follow ng day.

The Ri verboat Conpani es were served with process on or about
Septenber 16, 1993, after which they tinely renoved the case to
federal court for the Eastern District of Louisiana on Cctober 12,
1993. More than thirty days later, on Novenber 15, 1993, Pavone
filed a notion to remand, contending that his Jones Act case was

not renovabl e. Fifteen days thereafter the R verboat Conpanies

146 U.S.C. App. § 688 (1988).
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filed a notion for summary judgnent, insisting that the BILOX
BELLE was neither a Jones Act vessel nor "in navigation" at the
time of Pavone's all eged accident.

On Decenber 20, 1993, the district court denied Pavone's
motion to remand, apparently concluding, inter alia, that the
motion was untinely, and on February 16, 1994, the court denied
Pavone's notion for reconsideration. Tw ce the court granted
Pavone conti nuances, but eventually granted the Riverboat
Conpani es' notion for summary judgnent, holding, as a matter of
law, that the BILOXI BELLE was not a Jones Act vessel.

Pavone's tinely filing of a notice of appeal led to this
review, in which he assigns the follow ng as points of reversible
error: (1) his notion to remand was not untinely when filed within
thirty-three days followng the filing by the R verboat Conpanies
of their notice of renoval; (2) his suit conprised a nonrenovabl e
Jones Act claim (3) the "saving to suitors" clause prohibits
renoval of state court maritine actions; (4) his last notion to
continue the Riverboat Conpanies’' notion for summary judgnent
shoul d have been granted; and (5) the BILOXI BELLE and siml ar
fl oating casinos are either conventional vessels or special purpose
craft, in either case satisfying requirenents for vessel status
under the Jones Act.

B. KETZEL

Plaintiff-Appellant Kathleen L. Ketzel alleges that she was

injured while working as a cocktail waitress on the BILOXI BELLE

and filed suit in federal court for the Southern District of



M ssi ssi ppi agai nst her enployer, one of the Ri verboat Conpani es,
Def endant - Appel | ee, M ssi ssi ppi Ri ver boat Anmusenent , Ltd.
(M ssissippi R verboat Anusenent). Ketzel seeks recovery under the
Jones Act and the general maritine |aw for severe injuries to her
knee, which she clainms occurred when she tripped over a garbage can
lid and fell during the course and scope of her enploynent aboard
the BILOXI BELLE

In April 1994, M ssissippi R verboat Anmusenent filed a notion
for sunmary judgnent, contendi ng that Ketzel was not a seaman when
she was injured on the BI LOXI BELLE because it was not a vessel in
navi gati on under the Jones Act or the general maritinme | aw. Ket zel
filed her owmn summary judgnment notion, which M ssissippi Riverboat
Anmusenent answered by filing a notion seeking an extension of tine
w thin which to respond, which the district court granted. Several
months | ater, the district court al so granted M ssi ssi ppi Ri ver boat
Anmusenent's summary judgnent notion, concluding that, as a matter
of law, the BILOXI BELLE "is nothing but a "floating casino'
not a "vessel' wunder the Jones Act."? Ketzel tinely filed her

noti ce of appeal.

’2ln Preston O King v. The President Riverboat Casino-
M ssissippi, Inc., No. 1:94CV233CGR (Mar. 10, 1995), the sane
district court that decided Ketzel, held that it |acked admralty
subject matter jurisdiction over a claimby a plaintiff who
all eged that he was injured aboard a floating casino that is
essentially identical to the BILOXI BELLE. The plaintiff argued
that he was entitled to "passenger"” status under the Jones Act,
but the district court disagreed, holding that a floating casino
is not a Jones Act vessel and that the activity associated with
the alleged injury (i.e., dockside gam ng) |acked a sufficient
nexus to traditional maritime activity to confer admralty
jurisdiction on the court.



C. THE BiLOXI BELLE
1. History

The structure now known as the BILOXI BELLE is situated on a
barge that was constructed at Mrgan City, Louisiana, for the
express purpose of supporting a floating restaurant and bar that
was to be located at Corpus Christi, Texas. In preparation
therefor, the conpleted barge was towed from Mdrgan Cty to a
shipyard in Rockport, Texas, where the restaurant structure was
added and t he nanme WAYWARD LADY was affixed. The WAYWARD LADY was
towed from Rockport to Corpus Christi, where it was operated as a
restaurant and bar, as originally contenplated. After a while, the
WAYWARD LADY was nmoved from Corpus Christi to Aransas Pass, Texas,
where it remained noored for approximately two and a half nore
years before being re-outfitted as a casino, towed to Biloxi, and
renaned the BILOXI BELLE.

In preparation for its use as a dockside floating casino, the
Bl LOXI BELLE was noored to shore by lines tied to sunken stee
pylons that were filled wth concrete. The first level of the
Bl LOXI BELLE was connected to the pier by steel ranps, and the
second level was joined to a shore-side building. In addition
numer ous shore-side utility |Iines—tel ephone, electric, gas, sewer,
donestic fire and water, cable TV, and conputer—were connected
permanently (or at least indefinitely) to the BILOXI BELLE. Only
by renoving steel pins fromthe ranps and letting |loose all |ines
and cabl es could the BILOXI BELLE be di sconnected fromthe shore.

2. Vessel Features



The barge upon whi ch the casino structure of the BILOXI BELLE
rests has a steel hull, a raked bowto facilitate its being towed,
bi | ge punps, functional ballast tanks, an auxiliary generator to
supply energency electrical power, and belowdeck features
including storage facilities and a galley for enployee neals and
wor k br eaks. It is 217 feet long, 44 feet wde, has a 10-foot
draft, and a gross and net tonnage of 2587 tons. The barge is
docunented by the United States Coast CGuard, is assigned an
official registration nunber, is authorized to engage in the
coastw se trade, is approved to undertake voyages between ports of
the United States with no restrictions, and is hone-ported in New
O | eans. In addition, an engineer from the Anerican Bureau of
Shi ppi ng Marine Services, Inc. reviewed the stability of the Bl LOXI
BELLE and rendered an evaluation of the "vessel's intact
stability."” The BILOXI BELLE Casino is |licensed for gam ng by the
M ssi ssi ppi Gam ng Conmm ssion pursuant to the M ssissippi Gam ng
Control Act, which allows such licenses to be issued only to
operators of "vessels" or "cruise vessels." A continual stand-by
tow ng contract with Alario Brothers Towi ng commts that conpany to
supply the equi pnent, facilities, and expertise required to towthe
Bl LOXI BELLE to sheltered waters in the event potentially damagi ng
weat her is forecast. (The BILOXI BELLE was towed to sheltered
wat ers on August 23, 1992, when Hurricane Andrew threatened.)

3. Nonvessel Features
The BILOXI BELLE has no engi ne, no captain, no navigationa

aids, no crewguarters and no |ifesaving equipnent. For visua



effect only, the BILOXI BELLE is outfitted wwth a decorative pilot
house containing no operating parts other than a single |ight
swtch. This faux pilot house contains no steering nechani sm but
is decorated with an antique wheel for purely aesthetic purposes.
Decorative ring buoys are | ocated on the BI LOXI BELLE, but they too
are purely visual effects and are not intended for |ifesaving use.

Li kewi se, a notorized but nonfunctional paddle wheel is
affixed to the BILOXI BELLE. The paddl e wheel is turned by a snal
engi ne, and water outlets around the wheel produce spray to give
t he appearance of function, but the wheel rests permanently above
the water | evel and serves no propul sion function.

Despite having been towed fromits place of manufacture in
Louisiana to two restaurant and bar Jlocations in Texas and
eventually to its dockside casino |ocation in Biloxi, the subject
barge has never been used as a seagoing vessel to transport
passengers, cargo, or equi pnment across navigable waters. Neither
was it originally constructed to do so. Even though the barge
floats on navigable waters, its quite substantial dockside
attachnment to land is indefinite, if not permanent, save only for
its ability to be unnoored and towed to sheltered waters i n advance
of approaching hurricanes or other violent weather. The BI LOXI
BELLE enploys no navigational or nautical crew, all workers
thereon are enployed solely in connection with the casino
oper ati on.
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A. STANDARD OF REVI EW

Bot h cases consol i dated here on appeal were termnated in the
district courts by summary judgnents in favor of the Defendants-
Appel l ees. W review de novo a district court's grant of sunmary
j udgrent . 3 In so doing, we determne whether "all of the
pl eadi ngs, depositions, answers to interrogatories, adm ssions on
file, together with affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party is
entitled to judgnment as a matter of law. "* The noving party need
not support its notion with affidavits or other evidence, but to
defeat a notion for summary judgnent the nonnbvant nust present
evi dence sufficient to establish the existence of each el enent of
his claimas to which he will have the burden of proof at trial.®
We view this evidence, and the inferences to be drawn fromit, in
the Iight nost favorable to the nonnovant.®
B. SEAVAN STATUS

To recover under either the Jones Act or the general maritine

law, a plaintiff nmust be a "seaman."’ The determ nation of

3Si npson v. Lykes Bros. Inc., 22 F.3d 601, 602 (5th
Cir.1994).

‘“FeEp. R Qv. P. 56(c).

Cel otex Corp. v. Catrett, 477 U.S. 317, 322, 106 S.C
2548, 2552, 91 L.Ed.2d 265 (1986).

SUnida v. Levi Strauss & Co., 986 F.2d 970, 975 (5th
Cir.1993).

'Hebert v. Air Logistics, Inc., 720 F.2d 853, 856 (5th
Cir.1983).



"seaman" status is generally one of fact.® "However, seanman status
may be decided on summary judgnent where the evidence does not
support a finding, as a matter of law, that the claimant is
permanently assigned to a Jones Act vessel."® The substantive
i ssue at the core of both cases that we reviewtoday i s whet her the
Bl LOXI BELLE i s a Jones Act vessel or was one at the tines when the
subj ect accidents are all eged to have occurred. Al beit for reasons
different from those expressed by the district courts, we agree
with their conclusions that the BILOXI BELLE was not a vessel in
navi gation for purposes of the Jones Act at the pertinent tines.
Consequent |y, neither Pavone nor Ketzel was a seanman, and summary
j udgnent agai nst them both was proper.
C. PRELI M NARY MATTERS

Al though the discrete facts of the instant cases are
essentially wundisputed, and the substantive <clains of each
Plaintiff-Appellant are of essentially the sane type and turn on
the question of the BILOXI BELLE s status as a Jones Act vessel
Pavone rai ses additional points of error, primarily procedural in
nature, that Ketzel does not assert. There is nothing unique or
particularly significant about the procedural errors advanced by
Pavone. Were it not for his contention that the BILOXI BELLE is a
vessel in navigation for Jones Act purposes, Pavone's case woul d

al nost certainly have been decided on our summary cal endar in an

8Gemllion v. @ulf Coast Catering Co., 904 F.2d 290, 292
(5th Cr.1990).

°l d.



unpubl i shed per curiam opinion. But these |esser procedural
attractions are presently before us, so we shall address them
before proceeding to the main event.
1. Motion To Remand to State Court

Pavone clainms that the district court erred in denying his
nmotion to remand his suit to the state court in which it was
originally filed. The district court did not favor us with its
specific reasons for denying Pavone's notion; rather, it sinply
observed that the record did not warrant a renmand. On appeal
Pavone advances two points of error to support his claimthat he
was w ongly denied renmand.

a. Timeliness of Mtion To Remand

Pavone first clains that his notion to remand was tinely nade.
We review the tineliness of a remand notion de novo.

Section 1447(c) provides that a "notion to remand the case on
t he basis of any defect in renoval procedure nust be nade within 30
days after the filing of the notice of renoval under 8§ 1446(a)."?°
Pavone's notion to remand was filed thirty-three days after the
Ri ver boat Conpanies filed their notice of renoval and nmail ed a copy
of that notice to Pavone. He states that six days el apsed between
the date the notice of the renoval was filed and the date on which
he received his copy in the mail. He contends therefore that (1)
he could have filed a notion for enlargenent of tinme or to have his
pl eading deened tinely filed, either of which notions the district

court could have granted; and (2) 8§ 1446(d) requires the renoving

1028 U.S.C. § 1447(c) (enphasis added).
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party to provide "pronpt"” witten notice, and due process requires
that his (Pavone's) notion be treated as tinely wunder the
circunstances of the mailing and delivery. Pavone also cites as
persuasive authority Chott v. Cal Gas Corp.,! a decision in which
a district court in Mssouri held tinely a notion to remand whi ch,
i ke Pavone's, was filed thirty-three days after the opposing party
had filed and nmailed its notice of renmoval . The Chott court found
the nmotion tinely by applying Federal Rules of Cvil Procedure
6(e), which provides that "3 days shall be added to the prescri bed
peri od" whenever a party is required to "do sone act" within a
prescribed period "after the service of a notice or other paper
upon the party and the notice is served upon the party by mil."®

The Ri verboat Conpani es respond that Rule 6(e) is unavailing
to Pavone, as it applies only when the prescribed period for a
party to act begins to run after service upon that party; by
contrast, 8 1447(c) establishes the tinme to object to a defect in
a renoval procedure based on when the renoval notice is filed with
the court. As Pavone did not file his objection withinthirty days
followng the filing of the renewal notice, the Ri verboat Conpanies
concl ude t hat Pavone wai ved any objection to defects in the renoval
procedure.

We agree with the R verboat Conpanies that Rule 6(e) does not

extend the thirty-day period of 8§ 1447(c), as that rule applies

11746 F. Supp. 1377 (E. D. M. 1990).
2 d. at 1377.
BFep. R CQv. P. 6(e).
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only when a party is required to act within a prescribed period
after service, not after filing. As we observed ten years ago in
Lauzon v. Strachan Shipping Co.,

[t]he correct inquiry is whether the required actions nmust be

performed within a prescribed period of filing or of
service.—+f the action is to be taken after filing, the tine

for action begins to run fromthat date. If the act is to be
taken fromservice, the three day extension of ... [Rule] 6(e)
applies.?®

Furthernore, a district court has no discretion to remand to state
court when a notion to do so is grounded on inproper renoval
procedures and that notionis not nmade within thirty days fol |l ow ng
filing: Under such circunstances, the objection to renoval
jurisdiction resulting froma defect in the renoval procedure is
wai ved.® Defects in renoval procedure include, inter alia, the
renmoval of an action that could have been filed originally in
federal court but could not be renoved to federal court if it were
filed originally in state court.! As Pavone could have filed his
Jones Act claimin federal court originally, as did Ketzel, it is
cl ear that Pavone's notion to remand does not inplicate the subject
matter jurisdiction of the district court, which cannot be wai ved.
On the contrary, Pavone's notion involves only a defect in renoval

procedure which, as noted, is waivable. Al t hough in neither

14782 F.2d 1217 (5th Cir.1985).
151'd. at 1220 (enphasis in original).

16See In re Shell O Co., 932 F.2d 1523, 1529 (5th
Gir.1991).

Y"Baris v. Sulpicio Lines, Inc., 932 F.2d 1540, 1544 (5th
Cr.1991), cert. denied, 502 U S. 963, 112 S.C. 430, 116 L.Ed.2d
449 (1991).
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Lauzon, '® nor el sewhere do we appear to have directly addressed the
interplay, or |ack thereof, between Rule 6(e)'s three-day extension
and 8§ 1447(c)'s thirty-day provision, we perceive no neaningfu
di stinction between this case and Lauzon, the decision in which we
drewthe line limting Rule 6(e)'s application to periods neasured
fromtime of service upon a party.
b. Renovability of Jones Act Suit

Next Pavone raises several argunents as to why his Jones Act
suit was not renovable. These contentions, however, all go to the
merits of his notion to renmand. But we have already determ ned
that Pavone's notion to remand nerely concerned a defect in the
renoval procedure; that the defect therefore was waivable; and
that Pavone, in fact, waived that defect by failing to file his
remand notion within thirty days following the filing of the notice
of renoval. Consequently, Pavone al so wai ved t hese assi gnnents of
error; thus they are not properly before us.
2. Denial of Mdtion To Continue Sunmmary Judgnent Motion

Pavone conpl ains that the district court abused its discretion
in denying his notion to continue the hearing on the Riverboat
Conpani es' notion for summary judgnent until after the court ruled
on his notion to renmand. We review for abuse of discretion a

district court's denial of a continuance.?®®

8 auzon, 782 F.2d at 1220; see also Lewis v. Certainteed
Corp., 870 F.Supp. 130, 131-32 (WD. La.1994) (stating that Rule
6(e) does not extend 30 day period of 8§ 1447(c)).

Carriere v. Sears, Roebuck & Co., 893 F.2d 98, 102 (5th
Cr.), cert. denied, 498 U S 817, 111 S.C. 60, 112 L.Ed.2d 35
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We believe that the chronology of the notion practice puts
the i ssue of Pavone's February 8, 1994 request for a continuance in
cl ear perspecti ve:

Novenber 15, 1993, Pavone filed a notion to renmand;

Novenber 30, 1993, the R verboat Conpanies filed a notion for
summary judgnent;

Decenber 15, 1993, the court heard Pavone's remand notion;
Decenber 20, 1993, the court deni ed Pavone's renmand notion;
January 3, 1994, Pavone filed a notion for reconsideration;

January 26, 1994, the court heard Pavone's reconsideration
not i on;

February 8, 1994, Pavone filed a notion to continue the
hearing on the R verboat Conpanies' sumary judgnent
not i on;

February 16, 1994, Pavone's notion for reconsideration was
deni ed;

February 22, 1994, the district court heard the Riverboat
Conpani es' notion for sunmmary |udgnent—which had been
continued from Decenber 15, 1993 to February 9, 1994 on
Pavone's notion, and from February 9, 1994 to February
22, 1994 on the court's own notion.

As this nmakes clear, the district court rul ed agai nst Pavone on hi s
notion to remand on Decenber 20, 1993 and denied his notion for
reconsi deration of that decision on February 16, 1994-—before the
district court heard the Riverboat Conpanies' notion for sumary
j udgnent . 20

Pavone further insists that he was presented with a Catch-22

20Pavone's plea that "judicial econony" demands that a
district court definitively rule on a notion to remand a suit
brought under the Jones Act before entertaining a notion for
summary judgnent in that suit is inapposite when, as here, the
di spositive issue in both notions is whether the structure at
issue is a Jones Act vessel.
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by the district court's failure to grant a continuance of the
Ri ver boat Conpani es' notion for summary judgnent until after the
court had issued its final ruling on his notion to remand the case
to state court. Pavone clains that he coul d not conduct discovery
prior to obtaining aruling on his notion to remand w t hout ri sking
the waiver of that right; but neither could he oppose the
Ri ver boat Conpani es' notion for summary judgnent w t hout obtai ni ng
information that he could gather only through discovery.

In claimng that he woul d have risked his right to remand had
he conducted discovery, Pavone relies on Roberts v. Wulcan
Materials, Co.,? a 1983 decision froma Louisiana district court.
In that decision, the district court noted that a plaintiff had
actively participated in the discovery process and thereby
acqui esced to federal jurisdiction, waiving any objection he m ght
have ot herwi se had to procedural defects in the renoval process.
Pavone's reliance on Roberts is m splaced, however, as 8§ 1447 was
anended in 1988, changing the determ native question from whet her
a plaintiff "acquiesced" in federal jurisdiction to whether the
motion to remand was tinely filed. Under the foregoing
circunstances and analysis, we find no abuse of discretion in the
district court's denial of Pavone's notion to continue the hearing
on the Riverboat Conpanies' notion for summary judgnent.

D. JONES ACT VESSELS: YEA OR NAY?
Agai n, as both Pavone and Ketzel depend for recovery on the

ability to sustain their clains to having been Jones Act "seanen"

21558 F. Supp. 108 (M D. La. 1983).
15



when they were injured, and as the BILOXI BELLE was concededly
situated on navigable waters at the tinmes when the subject
accidents are all eged to have occurred, thereby neeting the "situs"
test for Jones Act purposes, the core question is whether the
"status" of the BILOXI BELLE was that of Jones Act vessel at the
times in question. And in the context of indefinitely noored
floating casinos, that questionisres novainthis circuit.? Wth
the assistance of able counsel, our esteened colleagues of the
Southern District of Mssissippi and the Eastern District of
Loui si ana, respectively, have rendered opinions in the instant
cases crafted in classical maritinme nethodol ogy for determ ning, on
the basis of a watercraft's wunique physical and functional
attri butes, whether such a craft—here the BILOXI BELLE—+s a

"vessel ," conventional or nonconventional, for purposes of the
Jones Act or the general maritine law. W are not prepared to say
that either opinion is flawed, that the analysis in either is
erroneous; or that the result reached on the narrow question
whet her the BILOXI BELLE was a Jones Act vessel vis-a-vis Pavone
and Ketzel at the tinmes their accidents occurred is wong. W have

naggi ng concerns nevertheless that vessel analyses of the kinds

performed by the district courts in the instant cases could be

2Wth the recent and presunmably continuing proliferation of
such "gam ng" establishnents in Louisiana and M ssi ssippi, and
the question of |egalized casino gamng still being openly
di scussed and debated in Texas, we speculate that the cases we
consi der today are nerely the vanguard of a host of future |egal
efforts to advance as nmaritinme causes of action all sorts of
personal injury and property danage clains arising from
occurrences on or near noored floating casinos and siml ar
establishnments.
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over broad, al beit through i nadvertence, and t hereby return to haunt
us inslightly differing contexts in the future.? W concl ude that
the correct result reached by the district courts in these cases
can be achieved in a narrower—and thus a jurisprudentially nore
princi pl ed—way, thereby avoiding the potentiality of undesirable
future side effects.

The approach to which we refer conprehends the anal ysis of
putative "vessels" that were either withdrawn from navigation at
the tinme in question or never placed in navigation. |In particular,
we exam ne the status of the BILOXI BELLE as of the tines pertinent
to the alleged injuries in these cases to determne if it was a
Jones Act vessel —assum ng arguendo t hat the subject craft was built
and used for nonvessel purposes, was noored other than tenporarily
to the bank, and either had been "w t hdrawn fromnavi gati on" or was
bei ng used as a "work platform" or both.?*

The concepts of "withdrawn from navigation"™ and "work

platform"™ both wusually eschewing vessel status, are not

ZFor exanpl e, whether floating casinos, bars, restaurants,
etc. would be Jones Act vessels for purposes of accidents
occurring while they were being towed to a new | ocation or to a
shipyard or dry dock for work or repairs or to sheltered waters
i n avoi dance of a hurricane. The approach we adopt infra al so
avoids the conflict in "vessel" status anong the Jones Act, the
general maritine |law, state casino |licensing classification,
Coast Guard docunentation, and "dictionary" definitions.

2ln limting our consideration to vessels withdrawn from
navi gation or being used as work platforns, we also avoid the
al ways problematic issue of special purpose vessels. See, e.g.,
Gemllion v. Qulf Coast Catering Co., 904 F.2d 290, 293 (5th
Cir.1990) ("Nevertheless, exotic craft may qualify as vessels,
especially if frequently navigated, or if exposed to the perils
associated with maritinme service, or if injury occurs during
ocean transport.").
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infrequently intertwined. The w thdrawn-from navigation idea has
been recogni zed for decades, distinguishing craft or structures
that neet the general dictionary definition of "vessel" fromthose
that nmeet Jones Act or the general nmaritine | aw vessel status at a

given tinme, such as when the craft or structure has been laid up
for the winter.' "2 Both that concept and the work-platform
concept are certainly alive and well in this circuit, as perhaps
best illustrated by a triunvirate of relatively recent decisions.
In the 1984 Jones Act case of Bernard v. Binnings Construction
Co.,? the "vessel" in question was a small raft or "work punt”
stationed alongside a piling that was being driven near the shore
of a canal. We noted first the teachings of our earlier cases
establishing that dry docks and anal ogous structures of which the
primary purpose is to provide a work platformeven if the
structures are afloat—are not Jones Act vessels, as a matter of
law. 2 I n Bernard, we recogni zed that:
In a line of cases beginning with Cook v. Belden Concrete
Product s, [?2) we have extended [the rationale that a floating
dry dock is not a "vessel" while nobored at the bank and

operated as a dry dock], by analogy, to structures that |ack
the permanency of fixation to shore or the bottom that is

2®Desper v. Starved Rock Ferry Co., 342 U S. 187, 191, 72
. 216, 218, 96 L.Ed. 205 (1952) (quoting Hawn v. Anmerican
Co., 107 F.2d 999, 1000 (2d G r.1939)).

4%
240,

26741 F.2d 824 (5th Cir.1984).
27|d. at 830 & n. 21.

28472 F.2d 999 (5th Cir.) (finding that floating
construction platform noored al ongsi de enpl oyer's concrete yard
is legally indistinguishable fromfloating dry docks and hol di ng
it not to be a Jones Act vessel, as matter of |law), cert. denied,
414 U.S. 868, 94 S. . 175, 38 L.Ed.2d 116 (1973).
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comon to dry docks, but nonetheless are used primarily as
wor k pl atforns. ?°

The Bernard court then | aid out what has becone the starting point
inthis circuit for analyzing such work-platform cases:
Since Cook we have, despite our reluctance to take Jones Act
clains fromthe trier of fact, affirnmed findings that, as a
matter of |aw, other floating work platforns are not vessels.
A review of these decisions indicates three factors common to
them (1) The structures involved were constructed and used
primarily as work platforns; (2) they were noored or
ot herwi se secured at the tine of the accident; and (3)
al though they were capable of novenent and were sonetines
moved across navigable waters in the course of norma
operations, any transportation function they perforned was
merely incidental to their primary purpose of serving as work
pl at f or ns. 3°
The next case in our trilogy is Ducrepont v. Baton Rouge
Enterprises, Inc.,% in which we were called on to classify a
structure as a vessel or nonvessel under the Longshorenen's and
Har bor Workers' Conpensation Act (LHWCA)3*2 as well as under the
Jones Act and the general maritinme law. |In Ducrepont, we slightly
expanded one elenent of the Bernard test by recognizing that a
structure coul d neet the work-platformdefinition under the Bernard
factors even if it had not originally been constructed for that
purpose, as long as it was used primarily as a work platformat the

time in question and net the other Bernard factors. 3

Bernard, 741 F.2d at 830.

%] d. at 831.

31877 F.2d 393 (5th Cir.1989).

3233 U.S.C. § 905(b) (1988).

33Ducrepont, 877 F.2d at 395.
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Then canme Gremillion v. @Qulf Coast Catering Co.,3 in which we
heeded the | esson of our earlier decision in Blanchard v. Engine &
Gas Conpressor Servs., Inc.,% stating that, "[a]s a general
principle, where the vessel status of an unconventional craft is
unsettled, it is necessary to focus upon the "purpose for which the
craft is constructed and the business in which it is engaged.' "36
We then proceeded in Gemllion to reinforce the Bernard anal ysis
as follows:

Qur decisions inthis area instruct, however, that as a matter

of law certain dry docks and floating work platforns will not
qualify as Jones Act vessels. [citing in a footnote, exanples

from our prior jurisprudence: floating platform used for
cleaning and stripping; repair barge; oi | production
pl atformthat had not noved for twenty-four years; gqgulf rig
moved only twice in twenty years; small raft-like work
platformused to drill pilings; floating work platform used
in unloading grain barges.] A survey of the case |aw

denonstrates three commopn attributes for nonvessel s:

(1) The structure was constructed to be used prinmarily as a work
pl at f or m

(2) the structure is noored or otherw se secured at the tine of the
accident; and

(3) although the platformis capable of novenent, and i s sonetines
moved across navigable waters in the course of nornal
operations, any transportation function is nerely incidental
to the platform s primary purpose.?®

When the undisputed facts of the instant cases are plugged

34904 F.2d 290 (5th Cir.1990).
%575 F.2d 1140 (5th Gir.1978).

%G emllion, 904 F.2d at 293 (quoting Blanchard, 575 F.2d
at 1142).

371d. at 293-94 (citing Daniel v. Ergon, Inc., 892 F.2d 403,
407 (5th G r.1990) (citing Bernard v. Binnings Constr. Co., 741
F.2d 824, 831 (5th Cir.1984))).
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into (1) the Desper/Hawn w t hdrawn-from navigation factors, or (2)
the Bernard/Gemllion work-platformattributes, or both, and are
conpared to the functional and nautical characteristics and noori ng
statuses of the various craft that in earlier cases were held as a
matter of lawto be nonvessels for Jones Act purposes, there can be
little doubt that indefinitely noored, shore-side, floating
casi nos, such as the BILOXI BELLE, nust be added to that |ist.
Here, the sem -permanently or indefinitely noored barge supporting
the BILOXI BELLE casino was constructed ab initio to be the
floating site of a restaurant and bar (not a key factor given

Ducr epont S recognition that original construction as a work
platformis not a prerequisite).®® Fromits inception the instant
barge was used first as a floating restaurant and bar until its
conversion to a casino and its renam ng as the BI LOXI BELLE, after
which it has been used only for casino purposes. Upon its arrival
in Mssissippi fromTexas, the Bl LOXI BELLE was noored to the shore
in a sem-permanent or indefinite manner, and continued to be thus
nmoored before, during, and after the accidents in question. The
Bl LOXI BELLE is susceptible of being noved, and in fact was noved
across navigable waters one tine in the course of "norm
operations" (assumng that novenent to avoid the threat of a
hurri cane on a single occasi on can be deened "nornal operations"),

which one-tine novenent was purely incidental to the barge's

primary purpose of physically supporting a dockside casino

%8Ducrepont v. Baton Rouge Enters., Inc., 877 F.2d 393, 395
(5th Gir.1989).
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structure.

We hold, therefore, that at the tinmes of the Pavone and Ket zel
accidents, the BILOXI BELLE (1) was renopved from navigation, and
(2) was a work platform Under either circunstance, it was not
then a vessel for purposes of the Jones Act or the general maritinme
I aw.

For the foregoing reasons, the sunmary judgnents in the cases
consolidated for review herein are, in all respects,

AFFI RVED.
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