UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60653

UNI TED STATES OF AMERI CA, Pl ai nti ff- Appel | ee,

VERSUS

ROBERTO FLORES- PERAZA, Def endant - Appel | ant ,

Appeal fromthe United States District Court
for the Southern District of Texas

(July 3, 1995)

Before KING and JONES, Circuit Judges, and LAKE," District Judge.
Sim Lake, District Judge:

Roberto Fl ores-Peraza appeals the district court's denial of
his notion to dismss an indictnent charging himunder 8 U S. C
8§ 1326(a) on grounds of double jeopardy because of his previous

conviction under 8 U . S.C. § 1325(a). W AFFIRM

l.
Roberto Flores-Peraza (Flores), a citizen of EI Salvador,
entered the United States at Hidal go, Texas, on May 28, 1994, by
wadi ng across the Rio Gande River. On May 31, 1994, he was

arrested by Border Patrol agents. Flores identified hinself to the

District Judge, Southern District of Texas, sitting by
desi gnati on.



arresting agents as Guadal upe Peraza-CGutierrez and clainmed to be a
citizen of Mexico. On June 1, 1994, the governnent charged Fl ores
by conmplaint with the m sdeneanor offense of unlawful entry at a
pl ace ot her than as designated by inm gration officers in violation
of 8 US C 8§ 1325(a). That sane day Flores was taken before a
United States Magi strate Judge where he waived counsel, pleaded
guilty, and was sentenced to a ten-dollar cost assessnent and a
five-year term of probation with a special condition that he not
return illegally to the United States.

The next day an FBI fingerprint conparison established Fl ores'
identity as Roberto Flores-Peraza, a Sal vadoran national who had
been arrested and deported fromthe United States in October 1993
and who had not obtained perm ssion of the Attorney General to
reenter the United States. On June 21, 1994, Flores was indicted
for being found in the United States after having been arrested and
deported and w thout having obtained consent of the Attorney
Ceneral to reenter the country in violation of 8 US.C. 8§ 1326.
Fl ores noved to dism ss the indictnment because it was barred by the
Fifth Anmendnent's doubl e jeopardy cl ause since he had al ready been
prosecut ed and convicted of the | esser included offense of illegal
entry. The district court denied the notion and Flores tinely

noti ced his appeal.

I.
This court reviews the district court's denial of Flores

doubl e j eopardy clai mde novo. United States v. Cruce, 21 F. 3d 70,

74 (5th Gr. 1994); United States v. Singleton, 16 F.3d 1419, 1421
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(5th Cr. 1994); Abney v. United States, 431 U S. 651, 663-665, 97

S.Ct. 2034, 2042-2043 (1977) (conducting i ndependent revi ewof whol e
record regarding petitioner's double jeopardy claim. Wether the
Fifth Amendnent's doubl e jeopardy clause bars successive prosecu-
tions for inproper entry and reentry of deported alien arising from

the sanme conduct is a question of first inpressioninthis circuit.

L1l
Flores argues that his prosecution for violating 8 U S. C
8§ 1326(a) is barred by the double jeopardy clause due to his
previous conviction for violating 8 U S.C. § 1325(a) because the
m sdenmeanor of fense of inproperly entering the United States is a
| esser included offense of the felony offense charged under 8

US C 8§ 1326(a). Citing Blockburger v. United States, 284 U S

299, 52 S. . 180 (1932), the governnent responds that Flores'
prosecution for violating 8 1325(a) does not bar prosecution under
8§ 1326(a) because the two statutes define separate offenses for

pur poses of doubl e jeopardy anal ysis.

A Doubl e Jeopardy Anal ysi s

The doubl e jeopardy clause of the Fifth Amendnent provides:
"[N]or shall any person be subject for the sane offence to be tw ce
put in jeopardy of life or linb." U S. Const. anend. V. The
Suprene Court has interpreted the doubl e jeopardy cl ause to protect
against nultiple prosecutions and multiple punishnents for the

"same offense.” Cruce, 21 F.3d at 72, citing North Carolina v.

Pearce, 395 U. S. 711, 717, 89 S. Ct. 2072, 2076 (1969). Except for
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a brief period follow ng the Suprene Court's decision in Gady V.
Corbin, 495 U. S. 508, 110 S.C. 2084 (1990), the focal point of
doubl e jeopardy anal ysis has always been the "of fense" for which
t he defendant was prosecuted and punished -- not the particular
conduct crimnalized by that offense.! See Cruce, 21 F.3d at 72-73
n. 3. In Gavieres v. United States, 220 U. S. 338, 345, 31 S.C

421, 423 (1911), the Court held that even though t he defendant only
made one statenent double jeopardy principles did not preclude a
second prosecution for that statenent sinply because the sane

statenent was invol ved. Simlarly, in Blockburger, 284 U S at

304, 52 S.Ct. at 182, the Court held that even though t he def endant
only nmade one sal e of narcotics doubl e jeopardy principles did not
preclude a second punishnent for the sane conduct because that
conduct constituted two separate offenses. See Cruce, 21 F. 3d at

72-73; D xon, US at , 113 S. Ct. at 2860.

To determ ne whet her sections 1325(a) and 1326(a) punish the

sane offense the court nust apply the Blockburger sane-el enents

test. The Blockburger test requires the court to conpare the two

statutes and ask "whether each provision requires proof of an
addi tional fact which the other does not." 284 U S. at 304, 52

S.C. at 182. Unless each statute requires proof of at |east one

! Grady prohibited "a subsequent prosecution if, to establish
an essential el enent of an offense charged in that prosecution, the
governnment will prove conduct that constitutes an offense for which
t he def endant has al ready been prosecuted." 495 U. S. at 510, 110
S.Ct. at 2087. Less than three years later, in United States v.
Di xon, U. S. : , 113 S. . 2849, 2860 (1993), the Court
rejected the "same conduct" test announced in Gady as "wholly
inconsistent with earlier Suprenme Court precedent and with the
cl ear common-| aw under st andi ng of doubl e j eopardy."”
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factual elenent not also found in the other statute, the statutes

"fail" the Blockburger test and the defendant nmay not be puni shed

under both statutes absent "a <clear indication of contrary

legislative intent." Walen v. United States, 445 U. S. 684, 692,

100 S. Ct. 1432, 1438 (1980).

Because neither party disputes that a conviction under
8 1326(a) requires proof of elements not required by 8§ 1325(a),
resol ution of the doubl e jeopardy i ssue turns on whet her conviction
under 8§ 1325(a) requires proof of at |east one factual el enent not
required for conviction under 8§ 1326(a). As the court explainedin
Singl eton, the question to be decided i s not whether Flores' viola-
tion of § 1326(a) included a violation of § 1325(a), but whether
all violations of § 1326(a) necessarily include violations of

§ 1325(a). 16 F.3d at 1422.

B. El ements of 8§ 1326(a) and 8§ 1325(a)

The indictnment charges Flores with being "an alien who had
been arrested and deported, and havi ng not obtai ned the consent of
the Attorney General . . . for admission into the United States,
was thereafter found in the United States at Laredo, Texas" in
violation of 8 UUS.C. 8§ 1326. R 1. 18 U.S.C. § 1326(a) provides:

(a) . . . any alien who --

(1) has been arrested and deported or excl uded and
deported, and thereafter

(2) enters, attenpts to enter, or is at any tine
found in, the United States, unless (A) prior
to his reenbarkation at a place outside the
United States or his application for adm ssion
fromforeign contiguous territory, the Attor-
ney General has expressly consented to such
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alien's reapplying for adm ssion; or (B) with
respect to an alien previously excluded and
deported, unless such alien shall establish
that he was not required to obtain such
advance consent under this chapter or any
prior Act,

shall be fined under Title 18, or inprisoned not
nmore than 2 years, or both

This court has read 8§ 1326(a) to require proof of four elenents to
obtain a conviction: (1) alienage, (2) arrest and deportation,
(3) reentry into or unlawful presence in the United States, and
(4) lack of the Attorney General's consent to reenter. United

States v. Cardenas-Alvarez, 987 F.2d 1129, 1131-1132 (5th Cr.

1993).

The m sdeneanor conplaint to which Flores pleaded guilty
charged himw th inproperly entering the United States at a pl ace
other than as designated by immgration officers in violation of
8 US. C § 1325(a). Section 1325 prohibits an alien fromentering
or attenpting to enter the United States by three neans:

Any alien who (1) enters or attenpts to enter the
United States at any tinme or place other than as desig-
nated by immgration officers, or (2) eludes exam nation
or inspection by immgration officers, or (3) attenpts to
enter or obtains entry to the United States by a wll-
fully false or msleading representation or the willful
conceal ment of a material fact, shall, for the first such
comm ssion of any such offense, be fined under Title 18
or inprisoned not nore than 6 nonths, or both, and for a
subsequent comm ssi on of any such of fense, be fined under
Title 18, or inprisoned not nore than 2 years, or both.

C. Di scussi on
The district court found that the two charges agai nst Flores

pass the Bl ockburger sane-elenents test:

Each of fense requires proof of a fact that the ot her does
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not . For exanple, 8 1326 requires the Government to
prove that the defendant has previously been officially
deported from this country, an elenent not found in
§ 1325. On the other hand, § 1325 -- at |east the
subpart under which this Defendant was prosecuted --
required the Governnent to prove that the Defendant
entered the United States at a place other than one
designated by immgration officers. Section 1326
requi res no such proof. For that matter, 8 1326 does not
requi re the Governnment to prove that a defendant entered
the country by eluding examnation or inspection of
immgration officers or by naking a fal se statenent. To
repeat, a defendant violating 8 1326 very |ikely has
vi ol ated at | east one of the three prongs of § 1325. The
fact remai ns, however, that a defendant can neverthel ess
be convicted of 8 1326 wi thout any showi ng of precisely
how he entered the country. The governnent need only
show t hat he was previously deported, did not thereafter
obtain permssion to return, and was then found in the
United States.

R 20-31.

Fl ores argues that the district court erred in concl udi ng t hat
he coul d be convicted of violating 8§ 1326(a) w t hout any show ng of
precisely how he entered the country. To support his argunent

Flores cites United States v. Canal s-Ji nenez, 943 F.2d 1284, 1288

(11th Cr. 1991), for the proposition that the term"found in" as
used in 8 1326(a) "applies only to situations in which an alien is
di scovered in the United States after entering the country surrep-
titiously by bypassing recogni zed i nm gration ports of entry." See

also United States v. Di Santillo, 615 F.2d 128, 135 (3d Cr. 1980).

Flores argues that this showing of surreptitious entry is a
restatenent of the particular elenment of the § 1325(a) offense for
which he was convicted -- entering at a place other than as
designated by immgration officers. Because he has already been
convicted of inproper entry under 8 1325(a) for his "surreptitious
entry" Flores argues that he cannot be prosecuted again for
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i nproper reentry under 8 1326(a) based on the sanme surreptitious

entry. Flores argues that the two statutes fail the Bl ockburger

t est because proof of the 8§ 1326(a) viol ati on subsunes proof of the
§ 1325(a) violation, making the § 1325(a) violation a |esser
i ncluded offense of the § 1326(a) violation.

We are not persuaded by Flores' argunent. A determ nation
that Flores' 8§ 1325(a) conviction bars his prosecution under
8§ 1326(a) because he entered the United States at a tinme or place
other than as designated by immgration officers, and that such
conduct is subsuned by the definition of "found in" adopted by the

D Santillo and Canal s-Ji nenez courts, woul d be tantanount to apply-

i ng the sane conduct test recogni zed in G ady, 495 U. S. at 510, 110
S.C. at 2087, but rejected in Dixon, _ US at _ , 113 S .. at

2860, instead of the sane-elenents test required by Bl ockburger.

To determ ne whether the double jeopardy clause bars Flores'
successi ve prosecution under 8 1326(a) after having been convicted

under 8 1325(a), Blockburger requires the court to focus on the

statutory elenents of the offenses defined by § 1325(a) and

§ 1326(a) and not on the application of those elenents to the facts

of this specific case. lannelli v. United States, 420 U S. 770,
785 n.17, 95 S . Ct. 1284, 1293 n.17 (1975), United States V.

Wodward, 469 U.S. 105, 108, 105 S.Ct. 611, 612 (1985) (per curian).
The question for the court to determne is not, as Fl ores argues,
whet her his specific violation of § 1326(a) necessarily enconpassed
or included his specific violation of § 1325(a), but whether al

violations of § 1326(a) constitute violations of § 1325(a).
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Singleton, 16 F.3d at 1422.

Qobviously, an alien "found in" the United States nust have
entered the United States. But unlike 8§ 1325(a), which requires
t he governnent to prove how the entry was effected, 8 1326(a) only

requi res a show ng of the nere fact of entry. See United States v.

Otiz-Villegas, 49 F.3d 1435 (9th Cr. 1995)(rejecting defendant's

contention that he could not be convicted of being "found in" the
Uni ted St ates absent proof of reentry because "[t] he plain | anguage
of the statute does not suggest that surreptitious entry is a pre-
requi site to prosecution for being 'found in' the United States");

United States v. Whittaker, 999 F. 2d 38, 41 (2d Cr. 1993) ("W thus

reach the question of what section 1326 crimnalizes. The Statute
i s designed to punish an alien who, follow ng his deportation .

and without the perm ssion of the Attorney Ceneral, attenpts to
reenter or enters or, having reentered remains illegally in the
country until he is found here, i.e., his presence is discov-

ered."); United States v. Crawford, 815 F. Supp. 920, 924 (E. D. Va.

1993), aff'd, 18 F.3d 1173 (4th Cr.), cert. denied, 115 S.C. 171

(1994) (stating that "the plain | anguage of 8§ 1325(a) defines the
underlying 'offense' in the statute to be inproper entry into the
United States based on the manner of entry, not on the nere fact of

an entry").

| V.
Because we conclude that 8§ 1326(a) only requires proof of
entry, while 8§ 1325(a) requires additional proof of how entry was
effected, the order of the district court denying Flores' notionto

di sm ss on grounds of double jeopardy is AFFIRMED and this action
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is REMANDED for trial.
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