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DeMOSS, Circuit Judge:

Jmmy D. McGuire, aMississippi attorney, was convicted by jury in the Southern District of
Mississippi of filing afalse IRS form 8300 in violation of 26 U.S.C. § 6050I(f)(1)(B) and 26 U.S.C.
§ 7206(1)." McGuire was sentenced to 36 months incarceration to be followed by one-year
supervised release. McGuirewasalso fined $50,000, ordered to pay $20,000 for cost of confinement
and ordered to pay a $50 special assessment.

McGuire appeals his conviction, the district court's order denying his post-trial motions for
acquittal or new trial and the sentencing order. On appeal McGuire claimsthat the jury instructions
were deficient, the evidence was insufficient and that he was unduly prejudiced by the prosecutors

improper remarks in closing argument. During the pendency of this appeal, the Supreme Court

Title 26 U.S.C. § 6050I requires that cash receipts of more than $10,000 per transaction (or
set of related transactions) be reported. Section 60501 (f)(1)(B) providesin relevant part:

"No person shall for the purpose of evading the return requirements of this section
... (B) cause or attempt to cause atrade or business to file a return required under
this section that contains a material omission or misstatement of fact...."

The criminal penalties applicable for violation of § 6050I(f)(1) are the same as those
provided for failing to file or filing afase return. 26 U.S.C. § 6050I(f)(2).

Title 26 U.S.C. 8 7206(1) provides that any person who "willfully makes and
subscribes any return, statement, or other document, which contains or is verified by a
written declaration that it is made under the penalties of perjury, and which he does not
believe to be true and correct as to every material matter" can be fined up to $100,000 and
sentenced to three years or both.



decided United Sates v. Gaudin, --- U.S. ----, 115 S.Ct. 2310, 132 L.Ed.2d 444 (1995). We are
persuaded that Gaudin renders the jury instructions given in this case reversible error. McGuire's
conviction will be reversed and the case remanded for possible retrial.
BACKGROUND

Jmmy D. McGuire is an attorney licensed in the state of Mississippi. In February 1982,
McGuire had a substantial crimina defense practice representing individuals charged with drug
offenses, as well as other matters. Around that time, the IRS received information from a number
of sources suggesting that McGuire routinely received and failed to report large amounts of cashin
his practice, which he then laundered in various transactions for the purchase of expensive
automobiles and real estate.? As a result, McGuire became the target of an undercover "sting"
operation. Threegovernment agentswereinvolved inthesting that resulted in McGuire'sconviction:
(1) agent Narciso Hernandez, posing as Hector Flores (Flores); (2) agent Henry Montes, posing as
Hector Martinez (Martinez); and (3) agent David Barrientos, posing as David Bolivar (Bolivar).?

Flores contacted McGuire by telephone on February 5, 1992, with the story that $280,000
had been seized from Flores car during a traffic stop by the Mississippi Highway Patrol. Flores
requested McGuire's assistance in recovering the money and avoiding forfeiture. Later that day
Flores and another agent, Martinez, met with McGuire in his Gulfport office. During the meeting,
Floresexplained that it would be hard to come up with alegitimate source for the $280,000, to which
McGuire responded: "You don't haveto be agenius. Ah, did you win the lottery in Florida? Did
you, ah—did it belong to someone else?' Flores informed McGuire that he was a cocaine dealer,
stating "I've just been selling alittle bit of cocaine, that's about it." McGuire suggested that Flores
could more successfully evade law enforcement by flying or by driving Highway 90 and Highway 26

as an dternative to Interstate 10, because "[t]hey don't patrol that area at all."

*The information generating the investigation was well-documented at trial. Several ex-clients
testified that McGuire routingly required large cash payments in the tens of thousands of dollars
and refused to give receipts. Other individuals offered testimony about large amounts of cash
observed in McGuire's home and about large purchases made with cash.

*To avoid confusion, the opinion refers to the agents using their aliases.



Flores said that he had told police that the money was from asae of floor tile, but confessed
to McGuire that this was not true. Nonetheless, when Martinez asked whether it would be a good
ideato have acontractor clamto havereceived tile, McGuirereplied that it would. McGuire advised
Flores and Martinez that it would back up their claimif they filed aform with the RS reporting that
they had received the $280,000 from the sale of tile, but that it would be inadvisable to file the form
if the money wasillegal, because filing afalse formisaso acrime.

Martinez explained that he had not been present at the stop and seizure, but that he had a
partia interest inthe $280,000. McGuire agreed to represent both Floresand Martinez in their effort
to recover the money and proposed a $20,000 retainer, plus an agreement for 30% of whatever was
recovered. Martinez asked whether McGuirewould haveto fileaformwith the IRSif Martinez paid
McGuire the $20,000 retainer in cash. Both Flores and Martinez expressed concern about having
thelr name appear on any forms. The three men then discussed at length different methods for
evading the filing requirement established by 26 U.S.C. § 6050I.

McGuire proposed that Floresand Martinez bring inathird party, who could hand the money
to McGuire. McGuire said he could then set up adummy file for representation of that third party
and, if anyone asked, McGuire could say that the arrangement for representation of Flores and
Martinez was strictly on a contingent fee basis. McGuire explained, "you will be my client, but that
money won't be connected to it."*

The next morning, February 6, Flores telephoned McGuire, explaining that he wastrying to
secure money for McGuire'sretainer. Later that day, Flores and Martinez went back to McGuire's
office, thistime with athird agent who posed as David Bolivar. McGuire again agreed to represent
Flores and Martinez in the forfeiture action. Flores "agreed to pay McGuire $20,000 as partial
payment of the fee." Then the following exchange occurred:

Flores. We thought about what you said yesterday. WEe'l just go ahead and give you the
20,000.

*“McGuire also suggested keeping theinitial retainer just under the statutory $10,000 amount
and structuring the transaction through different banks with cashiers checks drawn for less than
$10,000.



McGuire: Okay.

Flores. And, then, if you need to put somebody's name or something, you can put his name
onit.

McGuire: Okay.

McGuireinquired whether Bolivar had the money, to which Floresreplied, "I got it here." McGuire
admonished Flores to "[p]ut that away. It should not come from you." Sounding exasperated,
McGuire added "I'm gonnawalk out of the room for just a second, okay?' AsMcGuire left, Flores
directed McGuire's attention to Bolivar and said "[jJust give it to him?' McGuire responded by
throwing up his hands and leaving the room.

When McGuire returned, Bolivar gave McGuire $20,000 in cash. Both Bolivar and Flores
requested areceipt. Bolivar told McGuire hewould say that they had a percentage fee arrangement,
if anyone asked. McGuire confirmed the arrangement and agreed that they did not have to tell
anyone about the $20,000. Floresinformed McGuirethat the billswere al in hundreds, and that the
money was packaged one thousand dollars to a bundle. Martinez again expressed concern about
whether his name would appear on any documents, but instructed McGuire to "get what we want."

The following day, February 7, McGuire prepared IRS form 8300, reporting the receipt of
$20,000 cash. Part | of the form identified David Bolivar as the "individual from whom cash was
received." Part Il, which required theidentity of the " person ... on whose behalf thistransaction was
conducted,” was left blank. Ten days later, on February 17, McGuire filed an amended form 8300.
Part | of the amended form again listed Bolivar as the payor, but disclosed in Part |l that Hector
Flores was the person on whose behdf David Bolivar paid the $20,000. Neither form disclosed
Martinez' identity.

McGuire was indicted in two separate indictments on charges of conspiracy, money
laundering, filing afase income tax return and filing afalse IRS form 8300. He was acquitted on all
counts except count four, the count relating to the 8300 forms filed after the sting operation. With
the regard to the first 8300 form, the indictment alleged McGuire "falsely stated the identity of the
individua from whom the cash was actualy received and failed to disclose the person on whose

behaf the transaction was conducted.” With regard to the second 8300 form, the indictment alleged



McGuire "fasely stated the identity of the individua from whom the cash was actually received."
M cGuire appeal s his conviction on count four, the district court'sorder denying his post-trial motion
for acquittal or new trial and the district court's sentencing order.

JURY INSTRUCTIONS

McGuirewasconvicted of violating 26 U.S.C. § 60501 (f)(1)(B) inconjunctionwith26 U.S.C.
§7206(1). Title26 8§ 6050I(f)(1)(B) requires proof that a defendant (1) for the purpose of evading
the 8 6050l reporting requirement; (2) caused or attempted to cause atrade or businessto filea 8
6050I return; (3) containing a material omission or misstatement of fact. 26 U.S.C. § 6050l
(Supp.1995) (emphasis added). Title 26 U.S.C. § 7206(1) requires proof that a defendant: (1)
willfully; (2) made and subscribed areturn, statement or other document; (3) containing or verified
by awritten declaration that it was made under penalties of perjury; and (4) that the defendant did
not believe that document to be true and correct as to every material matter (emphasis added).
United Statesv. McCord, 33 F.3d 1434, 1450 (5th Cir.1994), cert. denied sub nom., Haley v. United
Sates, --- U.S. ----, 115 S.Ct. 2558, 132 L.Ed.2d 812 (1995).

McGuire'sjury received 38 separateinstructions. Many of thoseinstructionsapplied generally
to al counts, while others were specific to the counts charged. Instruction 36, the only instruction
specific to the count of conviction, required that the jury find that: (1) McGuire knew that the law
practice had aduty to report currency transactionsin excess of $10,000; (2) McGuireknowingly and
willfully caused or attempted to cause the filing of a form 8300 containing a material omission or
misstatement of fact; and that McGuire so acted (3) for the purpose of evading the reporting
requirement. Instruction 20, which was specific to a separate § 7206(1) violation involving conduct
unrelated to the sting operation, instructed the jury, in relevant part, as follows:

If you find that the government has proved these things, you need not consider
whether the false statement wasamateria fase statement, even though that languageis used
in theindictment. Thisis not aquestion for the jury to decide.

|. Failureto Instruct on Materiality
"The Constitution gives a crimina defendant the right to demand that ajury find him guilty

of dl the elements of the crimewith which heischarged." United Satesv. Gaudin, --- U.S. ----, ----,



115 S.Ct. 2310, 2314, 132 L .Ed.2d 444 (1995). McGuirefirst contendsthat he was deprived of this
right because the district court removed the issue of materiality, an essential element of both the §
6050I reporting requirement and the § 7206(1) criminal enforcement provision, from the jury's
consideration. We agree.

McGuirewasconvictedinMay 1994. InMay 1994, thewel|-settled law in the overwhelming
majority of our federal circuits, including our own, considered the materiality of fal se statementsmade
the subject of criminal prosecution to be a question of law for the court. United Satesv. Daily, 921
F.2d 994, 1004 (10th Cir.1990), cert. denied, 502 U.S. 952, 112 S.Ct. 405, 116 L .Ed.2d 354 (1991);
United Statesv. Corsino, 812 F.2d 26, 31 n. 3 (1st Cir.1987); United Satesv. Brantley, 786 F.2d
1322, 1327 & n. 2 (7th Cir.), cert. denied, 477 U.S. 908, 106 S.Ct. 3284, 91 L.Ed.2d 572 (1986);
United Statesv. Hansen, 772 F.2d 940, 950 (D.C.Cir.1985), cert. denied, 475 U.S. 1045, 106 S.Ct.
1262, 89 L.Ed.2d 571 (1986); United Statesv. Greber, 760 F.2d 68, 73 (3d Cir.), cert. denied, 474
U.S. 988, 106 S.Ct. 396, 88 L.Ed.2d 348 (1985); Nilson Van & Sorage Co. v. Marsh, 755 F.2d
362, 367 (4th Cir.), cert. denied, 474 U.S. 818, 106 S.Ct. 65, 88 L.Ed.2d 53 (1985); United States
v. Svaim, 757 F.2d 1530, 1534 (5th Cir.), cert. denied, 474 U.S. 825, 106 S.Ct. 81, 88 L.Ed.2d 66
(1985); United Satesv. Chandler, 752 F.2d 1148, 1150-51 (6th Cir.1985); United Satesv. Elkin,
731 F.2d 1005, 1009 (2d Cir.), cert. denied, 469 U.S. 822, 105 S.Ct. 97, 83 L.Ed.2d 43 (1984);
United Statesv. Lopez, 728 F.2d 1359, 1362 n. 4 (11th Cir.), cert. denied, 469 U.S. 828, 105 S.Ct.
112, 83 L.Ed.2d 56 (1984); United Satesv. Hicks, 619 F.2d 752, 758 (8th Cir.1980). The Ninth
Circuit considered the issue of materiality to be aquestion of law for most purposes, but recognized
an exception for prosecutionsinvolving 18 U.S.C. § 1001. See United Satesv. Flake, 746 F.2d 535,
537-38 (9th Cir.1984), cert. denied, 469 U.S. 1225, 105 S.Ct. 1220, 84 L .Ed.2d 360 (1985); United
Satesv. Valdez, 594 F.2d 725, 728-29 (9th Cir.1979); see also United Statesv. Gaudin, 28 F.3d
943, 946 (9th Cir.1994) (en banc), affd., --- U.S. ----, 115 S.Ct. 2310, 132 L.Ed.2d 444 (1995).

Shortly after McGuire's conviction, the Ninth Circuit, sitting en banc in Gaudin, turned the
exceptioninto therule. 1d. Gaudin was convicted on 43 counts of making false statements on loan

documents in violation of 18 U.S.C. § 1001. Id. at 944. The Ninth Circuit reversed Gaudin's



conviction based on the district court's failure to submit the issue of materiality to the jury. 1d. On
subsequent rehearing en banc, the Ninth Circuit affirmed the panel decision, holding broadly that
materiality is"in most situations ... amixed question of law and fact,” that must be submitted to the
jury. Id. at 948-49 ("Only if it can be said that thereis no factual component to the determination of
materiality and thus, that it is a pure question of law, would the Sixth Amendment constraint not
apply.”).

The Ninth Circuit's decision in Gaudin was quickly affirmed by the Supreme Court. --- U.S.
----, 115 S.Ct. 2310, 132 L.Ed.2d 444 (1995). When materidlity isan essentia elementinacrimind
prosecution, the defendant has a constitutional right to have that issue submitted to the jury. Id. a
----, ----, 115 S.Ct. at 2314, 2320. Thereis no historical, logical or precedential exception to the
Sixth Amendment jury right for crimina prosecutionsfor fase statement or perjury. 1d. at ---- - ---- :
115 S.Ct. at 2316-19. Gaudin'srequirement that materiality be submitted to thejury hasbeen applied
to require submission of that element in prosecutions involving other federal statutes. E.g., United
Satesv. Keys, 67 F.3d 801 (9th Cir.1995) (18 U.S.C. § 1623); United Sates v. DiRico, No. 94-
1471, 1995 WL 646259 (1st Cir. Nov. 3, 1995) (unpublished) (26 U.S.C. § 7206(1)); United States
v. Wells, 63 F.3d 745 (8th Cir.1995) (18 U.S.C. § 1014).

Because Gaudin was decided while McGuire's direct appea was pending, heis entitled to
invoke the rule of that case as controlling. Griffith v. Kentucky, 479 U.S. 314, 327-28, 107 S.Ct.
708, 716, 93 L.Ed.2d 649 (1987); United Sates v. Oreira, 29 F.3d 185, 188 (5th Cir.1994).
McGuire's jury was instructed that it must find that the form 8300 contained a material omission or
misstatement of fact (instruction 36), but the jury was further instructed that, even though the
indictment required materiality, theissue was "not aquestion for thejury to decide" (instruction 20).°
Gaudin's jury was likewise instructed that, while the offense required the false statements to be

material, materiality was not a question for the jury. Gaudin, --- U.S. a ----, 115 S.Ct. at 2313.

°Although instruction 20 related specifically to count 5, there is no other instruction on
materiality in the charge. We evaluate the sufficiency of the jury instructions with reference to the
entire charge. United Satesv. Welch, 810 F.2d 485, 487 (5th Cir.), cert. denied, 484 U.S. 955,
108 S.Ct. 350, 98 L.Ed.2d 376 (1987).



Gaudin makesit error for the district court to fail to submit the issue of materiaity to the jury. See
Oreira, 29 F.3d at 188.

Not surprisingly, McGuire falled to object at tria to the district court's instruction which
removed the issue of materiality from the jury. Indeed, to have done so would have required
prescience on McGuire's part and would have been futile in light of well-established precedent, not
only inthis Circuit, but in every other federal circuit that had examined theissug, including the Ninth.°
Nonetheless, McGuire's failure to preserve error at trial requires that we review his clam for plain
error only. FED.R.CRIM.P. 52(b).

I1. Plain Error Analysis

We are convinced that the error in McGuire's case meets even the lofty plain error standard.
Under Federal Rule of Criminal Procedure 52(b), the court may review "[p]lain errors and defects
affecting substantial rights... although they were not brought to the attention of the court.” 1n United
Sates v. Olano, 507 U.S. 725, 113 S.Ct. 1770, 123 L.Ed.2d 508 (1993), the Supreme Court
construed rule 52(b) to require a showing that (1) there was error and no waiver; (2) the error was
plain; and (3) that the error affected the defendant's substantial rights. 1d. at 730-31, 113 S.Ct. at
1776. Provided the three elements are satisfied, the reviewing court has discretion to correct the
otherwiseforfeited error whenthe error "serioudy affectsthe fairness, integrity, or public reputation
of judicia proceedings.” Id. (internal quotations omitted).

A. Plainness and Gaudin's Change in the Law

No one disputes that, in light of Gaudin, the jury instructions were in error. See United
Satesv. Calverley, 37 F.3d 160, 162-63 (5th Cir.1994) (en banc), cert. denied, --- U.S. ----, 115
S.Ct. 1266, 131 L.Ed.2d 145 (1995); Oreira, 29 F.3d at 188. Plain errors are those that are clear
and obvious under current law. Olano, 507 U.S. at 732-34, 113 S.Ct. at 1777. When McGuire was

tried, existing precedent dictated that materiality was a question of law for the court. At that time,

®At the time of McGuire'strial, the Ninth Circuit exception for prosecutions involving 18
U.S.C. § 1001 was apparently limited to that statute. United Satesv. Flake, 746 F.2d 535, 537-
38 (9th Cir.1984), cert. denied, 469 U.S. 1225, 105 S.Ct. 1220, 84 L.Ed.2d 360 (1985); see also
Gaudin, 28 F.3d at 945.



any error inthejury instructions, which affirmatively removed that issuefromthejury'sconsideration,
was neither clear nor obvious. Now, of course, Gaudin makesthat error patently clear and obvious.

The issue then becomes whether "plainness’ ismeasured at the time of trial or at the time of
appeal. We conclude that, when there is no error under existing law at the time of trial, but plain
error under existing law when the appeal is decided, the plainness prong of Rule 52(b) is satisfied.
Olano expresdy declined to decide thisissue, but the Supreme Court tipped its hand by stating that
"[at] a minimum, the Court of Appeals cannot correct error pursuant to Rule 52(b) unless the error
isclear under current law." Id. Our recent en banc decisionin Calverley, which did not involve any
change in the nature of error from the time of trial to the time of appeal, is not to the contrary.’
Calverley omitted language tying "current law" to the "Court of Appeas’ disposition, stating that
Rule52(b) " "[a]t aminimum' contemplates an error which was "clear under current law' at the time
of trial." The Court went on to footnote Olano's failure to decide the specia case presented when
there isachange in the law between the time of trial and the time of appeal. See Calverley, 37 F.3d
at 162-63 & n. 18.

Any other constructionwould compromise the well-settled principlethat crimina defendants
are entitled to the benefit of changes in the law announced while their cases are pending on direct
review. See, e.g., Griffith v. Kentucky, 479 U.S. 314, 107 S.Ct. 708, 93 L.Ed.2d 649 (1987);
Oreira, 29 F.3d at 188. To deny acrimina defendant the benefit of arulethat clearly departed from
well-settled law to the contrary, merely on the bass that he failled to make a futile and probably
frivolous objection, does not accord with basic fairness. We do not decide whether error that was
merely undecided or unclear at thetime of trial, and subsequently becomes clear on appeal, is subject
toreview for plainerror. See, e.g., United Statesv. Hurley, 63 F.3d 1, 14 (1st Cir.1995) ("[t]hiscase
does not present the conundrum of afailure to object followed by a wholly unexpected change in
law™). That issue will be |eft for another day.

Wetakecomfort inthefact that many of our sister circuits havesmilarly concluded that when

'Calverley pled guilty asto both counts of hisindictment. The critical issuein Calverley
related to sentencing, not guilt or innocence.



there has been a change in the law, provisions must be made such that whether the error is plain can
be determined with reference to the law existing at the time of appeal. United Satesv. Walker, 59
F.3d 1196, 1198 (11th Cir.1995), cert. denied, --- U.S. ----, 116 S.Ct. 547, 133 L.Ed.2d 450 (1995);
United Satesv. Keys, 67 F.3d 801, 809-10 (9th Cir.1995); United Statesv. Retos, 25 F.3d 1220,
1230 (3d Cir.1994); United Satesv. Viola, 35 F.3d 37, 41-42 (2d Cir.1994), cert. denied, --- U.S.
----, 115 S.Ct. 1270, 131 L.Ed.2d 148 (1995); United Sates v. Jones, 21 F.3d 165, 172 (7th
Cir.1994); United Satesv. Washington, 12 F.3d 1128, 1138 (D.C.Cir.), cert. denied, --- U.S. ----,
115 S.Ct. 98, 130 L.Ed.2d 47 (1994).2 Although the district court faithfully followed existing
precedent and the jury instructions were not clearly in error when given, it is now obvious on the
basis of Gaudin that the instructions unconstitutionally precluded the jury from considering an
essential element of the offense. That error is plain for purposes of Rule 52(b).

B. McGuire's Substantial Rights

8For example, the D.C. Circuit's "supervening decision doctring" operates as an exception to
the general requirement that review under Rule 52(b) requires an error that was plain at the time
of trial. E.g., United States v. Baucum, 66 F.3d 362, 363 (D.C.Cir.1995); United Statesv.
Washington, 12 F.3d 1128, 1138 (D.C.Cir.), cert. denied, --- U.S. ----, 115 S.Ct. 98, 130
L.Ed.2d 47 (1994). Some decisions of that Court review errors made plain by supervening
changes in the law without clear reference to Rule 52(b) or plain error analysis, suggesting that a
supervening change provides an independent basis for reviewing otherwise forfeited error. E.g.,
United Sates v. Rhodes, 62 F.3d 1449, 1452 (D.C.Cir.1995).

We are aware that the more traditional concerns addressed by rigorous review of
forfeited error are not operative when a criminal defendant's failure to object is excusable.
McGuire could not have foreseen the change in the law that occurred after histrial.
Nonetheless, we conclude that the discretion allowed the Court of Appeals by Olano isthe
more appropriate vehicle for remedying such error. Accord United Satesv. Viola, 35
F.3d 37, 41-42 (2d Cir.) ("The better view isthat Rule 52(b) is the sole source of our
authority to correct errors not preserved by objection."), cert. denied, --- U.S. ----, 115
S.Ct. 1270, 131 L.Ed.2d 148 (1995); United Statesv. Retos, 25 F.3d 1220, 1228 (3d
Cir.1994) (review of error made plain by supervening Supreme Court decision limited to
Rule 52(b) plain error principles); United States v. Jones, 21 F.3d 165, 172 (7th
Cir.1994) (athough a supervening change in the law excuses the defendant's failure to
object, the court's review is still subject to Rule 52(b)). Published casesin other circuits
have uniformly applied Rule 52(b) anaysisto Gaudin error, and even the D.C. Circuit has
not explicitly held to the contrary.

We do not construct alegal fiction that the error was plain at the time of trial.
Rather, we intend to construct an exception to that requirement for cases in which the law
has clearly changed between the time of trial and direct appeal. In those rare cases, the
plainness of the aleged error should be measured at the time of appeal.



Findly, forfeited plain error is not reviewable under Rule 52(b) unless it affected the
defendant's substantia rights. "Normally, although perhaps not in every case, the defendant must
make a specific showing of prejudiceto satisfy the "affecting substantial rights prong of Rule 52(b)."
Olano, 507 U.S. at 734-36, 113 S.Ct. at 1778. Theinquiry ismuch the same when the court reviews
error preserved at trial, under the familiar harmless error analysis, except that in those cases, it isthe
government that bears the burden of demonstrating beyond a reasonable doubt that the error was
harmless. FED.R.CIV.P. 52(a); Id. at 734-36, 113 S.Ct. at 1778. Although many constitutional
errors can be harmless, "structural” errorsthat affect the framework within which the trial proceeds
arenot subject to that analysis. Arizonav. Fulminante, 499 U.S. 279, 307-09, 111 S.Ct. 1246, 1264,
113 L.Ed.2d 302 (1991). Olano explicitly left open the issue of whether Rule 52(b) requiresthat a
defendant demonstrate prejudice when the error at issue is structural. Olano, 507 U.S. at 734-36,
113 S.Ct. at 1778.

Harmless error analyss focuses on the effect of the alleged error on the verdict actualy
returned by the jury. Sullivan v. Louisiana, 508 U.S. 275, 278-79, 113 S.Ct. 2078, 2081, 124
L.Ed.2d 182 (1993). When, asin this case, the jury was not instructed on an essential element of the
offense, it is questionable whether there has been any constitutionally obtained verdict for harmless
error analysisto act upon. See Sullivan v. Louisiana, 508 U.S. 275, 278-81, 113 S.Ct. 2078, 2081-
82, 124 L.Ed.2d 182 (1993) ("to hypothesize a guilty verdict that was never in fact rendered—no
matter how inescapabl e the findingsto support that verdict might be—would violate thejury right").
Our own Court has spoken with adivided voice on the issue of whether failure to instruct on every
essential element of the offense is plain error, structural error or error amenable to harmless error
analysis. See United States v. Oreira, 29 F.3d 185, 188 n. 6 (discussing conflict and applying
harmless error analysis); United Statesv. Garza, 42 F.3d 251, 253 (5th Cir.1994) (agreeing that, as
the government conceded, a post-trial change in the law rendered failure to instruct on an essential
element plain error); United Satesv. Ortega, 859 F.2d 327, 333 (5th Cir.1988) ("It is plain error
for a judge to fall to instruct the jury on al essentia elements of a crime, even though such an

instructionisnot requested"), cert. denied, 489 U.S. 1027, 109 S.Ct. 1157, 103 L.Ed.2d 216 (1989);



United Satesv. Brown, 616 F.2d 844, 846 (5th Cir.1980) ("we divine from precedent in this Circuit
no rulethat faillureto specificaly instruct on any single essential element of acrime per se constitutes
plain error"); United Sates v. Bosch, 505 F.2d 78, 82-83 (5th Cir.1974) (failure to instruct an
essentia eement isnot plainerror whenit isclear that the error was harmless). Even Supreme Court
authority on the point appears to be conflicting. Compare Pope . lllinois, 481 U.S. 497, 503 n. 7,
107 S.Ct. 1918, 1922 n. 7, 95 L.Ed.2d 439 (1987) ("to the extent that cases prior to Rose may
indicate that a conviction can never stand if theinstructions provided thejury do not requireit to find
each eement of the crime under the proper standard of proof ... they are no longer good authority"),
with Sullivanv. Louisiana, 508 U.S. 275, 278-81, 113 S.Ct. 2078, 2081-82, 124 L .Ed.2d 182 (1993)
(harmlesserror anaysisinapplicable whenjury verdict securedinviolation of InreWinship, 397 U.S.
358, 364, 90 S.Ct. 1068, 1072-73, 25 L.Ed.2d 368 (1970), which requires conviction on the basis
of every essentia element of the offense). Gaudin itself did not resolve the issue because the
government failed to challenge the Ninth Circuit's determination that the error identified was both
plain and structural, and therefore not amenable to harmless error anadlysis. Gaudin, --- U.S. at ----,
----, 115 S.Ct. at 2320, 2321 (Rehnquist, J. concurring).

The conflict within our own Circuit makes it inadvisable, and perhaps impermissible, to
conclusively resolvein this case the proper scope of appellate review when the district court falsto
instruct the jury on an essential element of acrimina offense. Regardless of whether such an error
is structural, McGuire made a specific factual showing such that, in the circumstances of this case,
the district court's failure to instruct on the issue of materiality was plain error which did affect his
substantial rights.

Materiality was critical to Mcguire's defense at trial. As to the first form 8300, the
government alleged that McGuire "falsely stated the identity of the individua from whom the cash
was actually received and failed to disclose the person on whose behalf the transaction was
conducted." Asto the second form, the government alleged only that McGuire "falsely stated the
identity of the individual from whom the cash was actually received.” McGuire argued at trial: (1)

that he subjectively believed the money wasbeing delivered to him by Bolivar rather than Flores; and



(2) that once he disclosed Flores name in the second form 8300, the internal revenue service would
not be mided by the information provided in that form. See Gaudin, --- U.S. at ----, 115 S.Ct. at
2313 (a statement is materia if it has a natura tendency to influence the decision of the
decision-making body towhichit isaddressed). Therefore, an essential premisein McGuire'sdefense
was that any misidentification of Bolivar was not materia because the identity of the client was aso
disclosed on the form. McGuire elicited testimony relevant to this issue from his expert, who had
significant experience in the criminal investigation division of the Internal Revenue Service. On the
basis of the present record, the district court's denial of McGuire's Fifth and Sixth Amendment right
to ajury determination on every essential element of the charged offense was not harmless. The
district court'sinstruction that materiality was not an issue for the jury, although a correct statement
of thelaw when given, constituted plain error affecting McGuire's substantia rights. Therefore, this
court has authority pursuant to Rule 52(b), to correct that error. Olano, 507 U.S. at 734-36, 113
S.Ct. at 1778.
C. Remedial Discretion

"Rule 52(b) is permissive, not mandatory.” Olano, 507 U.S. at 734-36, 113 S.Ct. at 1778
(whenthelife or liberty of acrimina defendant isat stake, the courts of appeal have the authority to
correct otherwise forfeited error when it is plain and affects the defendant's substantial rights).
Whether plain error should be corrected lies within the sound discretion of the appellate courts. 1d.
at 734-37, 113 S.Ct. at 1778-79. The Supreme Court instructs that remedial discretion under Rule
52(b) should be exercised only when the error " "serioudly affects the fairness, integrity or public
reputation of judicia proceedings.' " Id. at 736-37, 113 S.Ct. at 1779 (quoting United States v.
Atkinson, 297 U.S. 157,56 S.Ct. 391, 80 L.Ed. 555 (1936)). Whether our remedial discretion should
be exercised isa particularized inquiry that necessarily depends upon the facts of the specific case as
well as the extent of legal prejudice imposed upon the defendant. See Calverley, 37 F.3d at 164.
Moreover, an error may affect the substantial rights of the defendant without aso rising to theleve
that it "serioudy affects the fairness, integrity or public reputation of judicial proceedings." Id.

Weare convinced that the circumstances of thiscase merit exercise of our remedial discretion.



First, the statutes of conviction, 8 60501 and § 7206(1), both expresdy require that the statements
at issue be material. Compare, United Statesv. Taylor, 66 F.3d 254 (9th Cir.1995) (distinguishing
Gaudin onthe basisthat materiality isneither anexpressnor animplicit element of 18 U.S.C. § 287).
Second, the materiality of McGuire's statements identifying Bolivar as the payor was a critical part
of McGuire's defense to the count of conviction, and t he subject of conflicting testimony at trial.
Considered as a whole, the record presents a serious factual question regarding the materiality of
McGuire's statements. United States v. Keys, 67 F.3d 801, 811-12 (9th Cir.1995). Third, refusing
to exercise our remedial discretion to correct the plain error identified in this case would result, not
only inthe denial of McGuire'sFifth and Sixth Amendment rights, but in an abdication of the principle
that we adjudicate cases pending beforethisCourt ondirect review "inlight of our best understanding
of governing constitutional principles." Griffith v. Kentucky, 479 U.S. 314, 323, 107 S.Ct. 708, 713,
93 L.Ed.2d 649 (1987). Given the circumstances of this case, we conclude that the district court's
failure to instruct on materiality serioudly affected the fairness and integrity of McGuirestria and,
potentially, the public reputation of judicial proceedings. See Griffith, 479 U.S. at 322, 107 S.Ct. at
713 ("failureto apply anewly declared constitutional rule to crimina cases pending on direct review
violates basic norms of constitutional adjudication”). Wewill exercise our discretion so asto not let
the error stand. McGuire's conviction is reversed and the case remanded for further proceedings
consistent with this opinion.
I11. Refusal to Deliver Ratzlaf Willfulness Instruction

Having concluded that the case must beretried, it is appropriate to address at least one issue
that relates to the count of conviction and islikely to recur on remand. McGuire was convicted for
violation of 26 U.S.C. 8§ 6050I(f)(1)(B), in combination with 26 U.S.C. § 7206(1), which requires
a showing of willfulness. McGuire contends that the district court erred by refusing to give his
requested instruction on willfulness, which was based on the Supreme Court's holding in Ratzlaf v.
United Sates, --- U.S. ----, 114 S.Ct. 655, 126 L.Ed.2d 615 (1994). At issue in Ratzaf were
provisions of the Bank Secrecy Act which impose on financid institutions a reporti ng obligation

smilar to that imposed by § 6050l1. Title 31 U.S.C. § 5324 states an offense for structuring a



transaction to evade the reporting requirement, while 8 5322 specifies criminal penalties for willful
violation of § 5324. Like McGuire, Ratzlaf was charged both with the offense of purposefully
evading the obligation and with the penaty provision, which required a showing of wilfulness.
Ratzaf, --- U.S. at ----, 114 S.Ct. at 657. Ratzaf held that the statutory formulation of the offense
(85322 and § 5324) required both government proof and ajury instruction on the issue of whether
Ratzlaf willfully, i.e. with knowledgethat his conduct was unlawful, violated § 5324. Id. at ----, 114
S.Ct. at 663.°

Ratzlaf does not provide the controlling definition of willfulness for prosecutions under 26
U.S.C. §7206(1). Willfulness, for the purpose of that section, is defined asthe intentional violation
of a known legal duty. United Sates v. Pomponio, 429 U.S. 10, 11-13, 97 S.Ct. 22, 23-24, 50
L.Ed.2d 12 (1976); United Statesv. Charroux, 3 F.3d 827, 831 (5th Cir.1993). Although the jury
was not given that precise definition, the jury was adequately instructed on the issue of willfulness.
Instruction 17, aninstructionthat appliedto al counts, charged the jury ontheissue of specificintent:

The crimes charged in this case are serious crimes which require proof of specific
intent before the defendant can be convicted. Specificintent, astheterm implies, meansmore
than the genera intent to commit the act. To establish specific intent the government must
provethat the defendant knowingly did an act which the law forbids, purposely intending to
disobey or disregard the law.

And in Instruction 21, the jury was charged:

The word "willfully" in these instructiong ] means that the act was committed
voluntarily and purposely, with the specific intent to do something the law forbids; that isto
say, with bad purpose either to disobey or disregard the law. Mere negligence, even gross
negligence, is not sufficient to establish willfulness.

If a person in good faith believes that an income tax return, as prepared by him,
truthfully reports the taxable income and allowable deductions of the taxpayer under the
internal revenue laws, he cannot be guilty of "willfully" making or subscribing a false or
fraudulent return.

Thedistrict court did not abuseitsdiscretion by refusing McGuire'srequested instruction ontheissue

°L ess than six months after Ratzlaf was decided Congress amended the Bank Secrecy Act by
incorporating the penalty provision previously codified as § 5322 into the reporting requirement
of § 5324 and by redefining the elements of the offense to exclude any requirement of willfulness.
See H.R.Conf.Rep. 103-652, 103d Cong., 2d Sess (1994), reprinted in, 1994 U.S.C.C.A.N.1977,
2024 (restoring the "clear Congressional intent” to require no more cul pable conduct than a
purpose to evade the reporting requirement).



of willfulness.

We note also that Instruction 36, relating to the count of conviction, neither identifies nor
requires specific findings on the essential elements required for conviction under § 7206(1). On
remand, if the caseisretried, the jury must be required to find all of the essential elements set forth
in § 60501 (f)(1)(B) and § 7206(1).

Finaly, McGuire aso claims on appea that the evidence was insufficient to suppat his
conviction and that he was unduly prejudiced by the prosecutor'simproper closing remarks. Having
reviewed those claims under the applicable standards of review, we find no reversible error. There
are, therefore, no double jeopardy barriers to McGuire's retrial on remand. Our conclusions as to
these issues are necessarily limited by what appears in the present, rather voluminous, record.
Consideration was not limited to the testimony of the undercover agents and the transcripts of their
conversations with McGuire. This pand's disposition of McGuire's sufficiency claim will obvioudy
be of no binding effect on any subsequent appeal should McGuire be retried. We have likewise
reviewed for plain error McGuire's clams on appeal that the jury instructionsimpermissibly alowed
conviction on the basis of either form 8300 and that the jury instructions directed a verdict of guilty.
Having considered the arguments and the entire record, we are persuaded that failureto review those
claims on appeal does not "serioudy affect the fairness, integrity or public reputation of judicial
proceedings."

CONCLUSION

For the foregoing reasons, McGuire's conviction for violation of 26 U.S.C. 8 60501 and 26
U.S.C. § 7206(1) is REVERSED and the case is REMANDED to the district court for further
proceedings consistent with this opinion.

WIENER, concurring specialy:

| concur in the result reached in Judge DeMoss's fine opinion; however, | respectfully
disagree with a key aspect of hisandysis. In particular, when both the trial court's ruling and the
defendant's failure to object to that ruling are fully explained and excused by a supervening change

inthelaw, | would not, for the reasons stated more fully below, vist upon that defendant the burden



of plain error review. Accordingly, | do not join in either the last sentence of Part | of Judge
DeMoss's opinion (holding that plain error appliesin this case) or the analysis set forth in Part 11.
Y et, despite the differences in the way that we get there, we reach the same result: McGuire's
conviction for violation of 26 8§ U.S.C. 60501 and 26 U.S.C. § 7206(1) must bereversed, his sentence
vacated, and his case remanded for a new trial on those charges.
I
INTRODUCTION

Out of the blue, and overturning law long-settled in this and all other circuits, the Supreme
Court, in United Satesv. Gaudin,* held that when, in acriminal prosecution materiaity isan element
of the crime charged, the Constitution requiresthat the materiality element be decided by thejury as
anissue of fact, not by thejudge asanissue of law (hereafter, Gaudin Rule). In thisappeal, we must
decideanarrow issue: Asthetria judgein McGuire's case withheld the question of materiality from
the jury and decided that issue himsdlf, should we reverse McGuire's conviction? In positing that
guestion, this appeal presentsthis court with an opportunity to clarify a broader issue that is sureto
resurface: How do we review unobjected-to evidentiary rulings, jury charges, and thelike, that were
clearly unobjectionable at trial but that have become "error" post trial by virtue of a supervening
changein the law (hereafter, Gaudin-typeissue)? More specifically, when a supervening changein
the law explains (and unquestionably should excuse) the absence of atria objection, do we review
Gaudin-type issues (1) under the plain error rubric or some variation thereof, or (2) under the
harmless error rubric, just as we would if a contemporaneous objection had been made? Judge

DeM oss concludesthat a Gaudin-typeissue should bereviewed under theplainerror rubric. Instead,

.- U.S. ----, 115 S.Ct. 2310, 132 L.Ed.2d 444 (1995).

Thisisthe second time we have seen this type issuein the last year. A similar problem arose
after Ratzlaf v. United States, --- U.S. ----, 114 S.Ct. 655, 126 L.Ed.2d 615 (1994) (willfulness
requirement of 31 U.S.C. 8 5324(3) mandates that the government prove, and the jury be
instructed, that a defendant acted with knowledge that the structuring he undertook was
unlawful). We have not yet had to decide this larger issue in the context of Ratzaf. See, e.q.,
United States v. Garza, 42 F.3d 251, 253 (5th Cir.1994) (government conceded jury instructions
were plain error under Ratzlaf ), cert. denied, --- U.S. ----, 115 S.Ct. 2263, 132 L.Ed.2d 268
(1995); United Satesv. Oreira, 29 F.3d 185, 189 (5th Cir.1994) (defendant requested proper
jury instruction and objected to its omission at trial, and thus preserved Ratzl af issue for review).



| would review a Gaudin-type issue as if there had been a contemporaneous objection, and thus
would ultimately apply the harmless error analysis.

To review Gaudin-type issues under the plain error rubric strikes me as patently unfair to
defendants and logically antithetical to the purpose of plain error. Both conceptually and practically,
theplain error ruleisintended to encourage and facilitate judicid efficiency. We require adefendant
to make contemporaneous objections so that the district court will have an opportunity to correct its
own errorsinstanter and thereby avert unnecessary appeals and multipletrials. Consequently, when
the defendant is derelict and fails to bring a correctable error to the court's attention, we deem him
to have forfeited the error. Accordingly, to secure a reversal on appeal despite his forfeiture, we
require the defendant to establish that the unobjected-to error was so extrem e that it affected his
substantial rights.® In short, we do not want defendants sandbagging thetrial judge and then wasting
judicia resources with a"gotcha' reversal on appeal.

When there is a supervening change in the law, however, as there was here, none of these
concernsarepresent. After all, apre-Gaudin objection would have been summarily overruled by the
district court, so no purpose of judicia economy is served by "pendlizing” the defendant for failing
to perform the hollow and obnoxious act of objecting in the face of well-settled precedent to the
contrary (unless at thetime of trial there was reason to expect that achangeinthelaw isin the offing,
e.g., cert. pending, advisory committee recommendationsin the mill, abill to changethelaw winding
its way through Congress, or the like).

I
DISCUSSION
A. MusT WE APPLY PLAIN ERROR REVIEW?

1. How Rule 52(b) Works*

3Fed.R.Cr.P. 52(b).
“*Rule 52(b) reads as follows:

Plain Error. Plain errors or defects affecting substantial rights may be noticed
although they were not brought to the attention of the court.



Asathreshold issue, we must decide whether under United Statesv. Olano® or United States
v. Calverley,® or both, our appellate authority to review Gaudin-typeissuesislimited to Rule 52(b),
or whether we have independent authority to review such "errors’ directly. Recently, in Olano, the
Supreme Court clarified our general appellate authority under Rule 52(b) to review unobjected-to
errors.” The Court identified three criteria, each of which it characterized as a "limitation on
appellate authority"®: First, theremust be"error," or deviation from alegal rule, which has not been
waived.® Second, the error must be "plain," which at a minimum means "clear under current law."*°
Third, the plain error must "affect] ] substantial rights,” which normally requires a showing of
prejudice.™

Inplainerror review under Rule 52(b), as contrasted with harmless error review under Rule
52(a), the defendant bears the burden of persuasion.*? The three Olano criteria are necessary but
alonethey do not requireacourt to correct an unobjected-to error. Evenwhen all three prerequisites

are established, the decision whether to correct the error falls within the appellate court's discretion.

°507 U.S. 725, 732-34, 113 S.Ct. 1770, 1777, 123 L.Ed.2d 508 (1993).

537 F.3d 160 (5th Cir.1994) (en banc), cert. denied, --- U.S. ----, 115 S.Ct. 1266, 131 L.Ed.2d
145 (1995).

‘See Olano, 507 U.S. at 732-37, 113 S.Ct. at 1777-79.

8d. at 732-34, 113 S.Ct. at 1777. In Calverley, we recognized these three criteria and
explained that in "exceptional circumstances, appellate courts may, in the interest of justice, notice
errors to which no objection has been made"; however, we also qualified that statement in the
next sentence by stating that "[s]uch circumstances are sharply circumscribed by the plain error
standard requiring that unobjected-to errors be "plain’ and "affect substantial rights.' " 37 F.3d at
162 (emphasis added & footnotes omitted).

Although the three Olano criteria have been described by the Supreme Court and
this court as limitations on appellate authority to review unobjected-to errors, neither
court has expressly held that Rule 52(b) provides the exclusive authority or means to
review unobjected-to errors.

°0Olano, 507 U.S. at 732-34, 113 S.Ct. at 1777.
°Olano at 732-34, 113 S.Ct. at 1777.
“Qlano, 507 U.S. at 732-36, 113 S.Ct. at 1777-78; Calverley, 37 F.3d at 164.

2Olano, 507 U.S. at 734-36, 113 S.Ct. at 1778; Calverley, 37 F.3d at 164.



In short, Rule 52(b) is permissive, not mandatory: If the forfeited (but not waived) error is"plain”
and "affects substantial rights," an appellate court has the authority to reverse or vacate, but is not
required to do so.*®
2. Most Circuits Apply Plain Error

Judge DeMoss in his opinion and Judge Smith in his dissent join the mgority of the circuit
courtsin concluding that plain error review should be applied to Gaudin-type issues. Those courts
agree that Olano seems to require that plain error review be applied to all unobjected-to errors.*
This conclusion derives from the following syllogism: (1) Under Olano, dl forfeited errors are
subject to plain error review; (2) a Gaudin-typeissuesisaforfeited error; (3) ergo we must apply
plain error review to Gaudin-type issues. Even if | had to agree with the first premise, the entire
motivation of my writing separately is my abject disagreement with the second premise; All logicis
defied if we hold that a Gaudin-type issue is "forfeited error"” for lack of a contemporary objection.
Whoally distinguishable from the situations in Olano and Calverley, the court's treatment of
materiality inMcGuire'strial—when viewed in light of the law asit existed then, the way that Judge
Smithtellsuswe must—wasnot error at all. Consequently, McGuire had nothing to which he could
object and thusnothing to forfeit. Thislogical fallacy inthe second premise producesafatally flawed
gyllogism, in turn producing the flawed conclusion that we must apply plain error review to

Gaudin-typeissues. Beforewe attach conclusionary tagsand labelssuch as"forfeited error,” it seems

Bid.

1See United States v. Lopez, 71 F.3d 954, 960-61 (1st Cir.1995); United Satesv. Viola, 35
F.3d 37, 41-42 (2d Cir.) (discussing Rule 52(b) versus independent authority to review
Gaudin-type issues and concluding that "[t]he better view is that Rule 52(b) is the sole source of
our authority to correct errors not preserved by objection."), cert. denied, --- U.S. ----, 115 S.Ct.
1270, 131 L.Ed.2d 148 (1995); United Satesv. Retos, 25 F.3d 1220, 1228 (3d Cir.1994)
("Because Retos failed to object to the jury instruction [which is now erroneous under Ratzlaf | at
trial, our review islimited to plain error under Federal Rule of Criminal Procedure 52(b)");
United States v. Jones, 21 F.3d 165, 172 (7th Cir.1994) (holding that even though supervening
change in law excuses failure to object, al unobjected-to errors are subject to plain error review
on appedl); United Satesv. Gaudin, 28 F.3d 943, 951 (9th Cir.1994) (en banc) ("Because
Gaudin did not object to the instruction ... we must ... determine whether this error was "plain
error.'"); United States v. Walker, 59 F.3d 1196 (11th Cir.) (Regardless of changein the law,
"we review issues not preserved below for plain error."), cert. denied, --- U.S. ----, 116 S.Ct.
547, 133 L.Ed.2d 450 (1995); United States v. Washington, 12 F.3d 1128, 1138 (D.C.Cir.), cert.
denied, --- U.S. ----, 115 S.Ct. 98, 130 L.Ed.2d 47 (1994).



meet and proper that we pause and examine the definition.
3. Where Was The Error?

In Olano, the Court was careful to articulate the difference between waiver and forfeiture:
"Whereas forfeiture is the failure to make the timely assertion of aright, waiver is the "intentional
relinquishment or abandonment of a known right.' "* Even though we have two clear
categories—waiver and forfeiture—theissue presented inthisappeal doesnot fit logicaly into either.
Therewasno waiver becausethe caselaw at thetime of trial indicated beyond cavil that no defendant
inthiscircuit (or anywhere else for that matter, even in the Ninth Circuit) had aright to have ajury
determine the question of materiality.’® Moreover, nothing was "in the works" or "on the drawing
boards' that would have put anyone on notice that a magor change in the law was under
consideration. So, just as he waived no "error,” McGuire forfeited no "error": How could a
defendant timely object to the violation of a"right," when all case law to date made pellucidly clear
that no such "right" existed. Thusit isaxiomatic that if Gaudin-type issues are neither waived error
nor forfeited error, they must be something else. Whatever el se they may be, they were not errors
as of the time of the trial.

Thetria court could not have ruled other than the way it did, so it committed no error; in
falling to object to that which was non-objectionable, the defense committed no error—either by
waiver or forfeiture. Thusit is a badly miseading fiction to label a Gaudin-type issue as error.*
Quitesmply, we should not try to forcethis square Gaudin peg into theround plainerror holedrilled
by Olano and Calverley; instead, we should proceed to carve out a separate but limited square hole

into which Gaudin-type "errors’ fit, then define the proper standard under which we review them.

3507 U.S. at 732-34, 113 S.Ct. at 1777 (citations omitted); See also Calverley, 37 F.3d at
162.

1°See, e.g., United Sates v. Svaim, 757 F.2d 1530, 1534 (5th Cir.), cert. denied, 474 U.S,
825, 106 S.Ct. 81, 88 L.Ed.2d 66 (1985).

¥ Judge Smith's analysis has a curiously convenient relationship to this fiction, giving rise to
what | see asa"chicken or egg" problem. For even though he begins with the proposition that
plain error is the applicable standard, he ultimately concludes that there was no error at trial.
Which question comes first: (1) wasthere an error, or (2) do we apply plain error review?



In the lega vernacular, Olano and Calverley are "distinguishable" from Gaudin-type issues. It
follows, then, that as the issue we now face was not an error at all at the time of trial, our review
should not berestricted to plain error, and we should not be constrained by the casesinterpreting that
standard.
B. THE SUPERVENING DECISION DOCTRINE
1. The D.C. Circuit

IntheD.C. Circuit, the" supervening decisiondoctrine" appearsto alow adirect harmlessness
review of atrue Gaudin-typeissue.® Under thisdoctrine, the appellate court can consider issues not
raised at tria if a supervening decision has "changed the law in appellant's favor and the law was so
well settled at thetime of trial that any attempt to challengeit would have appeared pointless."*° The
D.C. Circuit offered two judtificationsfor the supervening decisiondoctrine. First, it would beunfair,
and even counter-productiveto the efficient administration of justice, to expect adefendant to object
at trial when existing law is so clear that it forecloses any possibility of success.®® Second, unless
appellate courts consider the effect of a supervening decision in such a situation, the defendant will
be denied the benefit of the changein thelaw.?* (This second prediction would cometrue every time
if wewereto follow the position advocated in today's dissent). Regrettably, the D.C. Circuit has not
yet made clear whether this doctrine operates only within the limitations of Rule 52(b) or
independently as separate authority and procedure for reviewing Gaudin-type issues directly for

harmlessness.

8See United States v. Washington, 12 F.3d 1128, 1138 (D.C.Cir.), cert. denied, --- U.S. ----,
115 S.Ct. 98, 130 L.Ed.2d 47 (1994).

1d. at 1139. See also United States v. Baucum, 66 F.3d 362, 363 (D.C.Cir.1995) (per
curiam) ("[U]nder the supervening-decision doctrine, we will consider an issue not raised at tria
"where a supervening decision has changed the law in gppellant's favor and the law was so
well-settled at the time of tria that any attempt to challenge it would have appeared pointless.'");
United Sates v. Rhodes, 62 F.3d 1449, 1450 (D.C.Cir.1995) (same).

\Washington, 12 F.3d at 1139.

21d.; Griffith v. Kentucky, 479 U.S. 314, 107 S.Ct. 708, 93 L.Ed.2d 649 (1987) ("We
therefore hold that arule for the conduct of criminal prosecutionsis to be applied retroactively to
all cases, state or federal, pending on direct review or not yet final, with no exception for casesin
which the new rule constitutes a"clear break' with the past.").



In United States v. Washington® for example, a panel of the D.C. Circuit recited the plain
error standard, then proceeded to define the supervening decision doctrine. The structure of the
Washington analysiswould thus appear to imply that the doctrine must be applied withinthe confines
of Rule 52(b) only. Ultimately, however, the Washington panel declined to apply the doctrineto the
facts before it because the alleged supervening decision was determined not to be a"change” in the
law.? Asaresult, theanalysisisaborted and we are left without a preci se application of the doctrine
but with a negative pregnant implying its applicability to a sSituation involving a truly unforeseeable
changein the law.

Indeed, in United Sates v. Rhodes,? a different panel of the D.C. Circuit embraced the
supervening decision doctrine and held "[a] ccordingly, we address [defendant's unobjected-to error]
on the merits."# Significantly, Rhodes says nothing about Rule 52(b) or plain error review, strongly
suggesting that the supervening decision doctrine (1) operates outside Rule 52(b), and (2) provides
an independent authority to review that rare breed of unobjected-to "errors’ which are produced by

true post-trial, unforeseeable changes in the law.

2212 F.3d at 1138 (supervening change in the reasonable doubt jury instruction). Washington
involved a challenge to ajury instruction directing the jury that it could find the defendant guilty if
the evidence caused them to have a"strong belief" in the defendant's guilt. Washington did not
object at trial, but urged on appeal that Sullivan v. Louisiana, 508 U.S. 275, 113 S.Ct. 2078, 124
L.Ed.2d 182 (1993), a supervening decision case, changed the law, and required reversal despite
the lack of objection. In Sullivan, the Supreme Court held that ajury instruction which equates
"beyond a reasonable doubt” with "strong belief" is constitutionally deficient.

%The court held that at the time of trial the constitutionality of the "strong belief" jury
instruction was not so well-established that any objection would have seemed futile. According
to the Washington court, no court of appeals had upheld the "strong belief" jury instruction at the
time of trial and several casesin that circuit should have put the defendant on notice of the
deficiency of such aningtruction. I1d. at 1139. That cannot be said of McGuire and "materiality”
pre-Gaudin. Thus, the supervening decision doctrine did not apply. See also Baucum, 66 F.3d at
364 (reaffirming availability of supervening decision doctrine, but declining to apply for reasons
similar to Washington: (1) challenging the congtitutionality of a new statute would not have been
futile; (2) defendant on notice because previous challenge had been successful).

262 F.3d 1449 (D.C.Cir.1995). This panel addressed the applicability Austin v. United Sates,
509 U.S. 602, 113 S.Ct. 2801, 125 L.Ed.2d 488 (1993) and Department of Revenue of Montana
v. Kurth Ranch, --- U.S. ----, 114 S.Ct. 1937, 128 L.Ed.2d 767 (1994), 62 F.3d 1449
(D.C.Cir.1995). Both of these decisions, the defendant urged, were supervening changesin the
law of double jeopardy.

*Rhodes, 62 F.3d at 1452.



2. Followthe D.C. Circuit's Lead

| would follow the path enlightened by the D.C. Circuit and hold that the supervening decision
doctrine pertains, serving to preserve an issue for appeal in the relatively rare instances when the
following factors coincide: (1) law that is well-settled and thus unobjectionable at the time of trial
(2) is changed (3) without warning (4) during direct appeal. By changed | mean reversed or
overruled, not merely "fine tuned" or clarified.®® When all factors are present, the defendant would
be entitled to the benefit of the supervening change?” The supervening change in the law both
explains and excuses the absence of an objection by the defendant. Accordingly, | would treat such
anissue asthough it had been preserved for appellate review, and would test for harmlessnessrather
than apply plain error scrutiny.

Although my analysis would treat the subject issue asanon-error at trial and as an error on
appeal, my positionisconsi stent with therelevant precedent. Whenthe materiality issueintheinstant
caseisviewed as of the time of trial, there was no error under the case law of thiscircuit; however,
when the same issue is viewed as of the time of appeal, an "error" has materialized out of thin air
solely because the Supreme Court has overruled prior precedent. In other words, at McGuire's
pre-Gaudin trial, there was no error; on appeal post-Gaudin, there is "error." The supervening
decision both creates this distinction and excuses the absence of acontemporaneousobjection. Thus
the supervening decision doctrine should be interposed to preserve the Gaudin-type issues for
appellate review because by definition they can arise only after trial and before exhaustion of all
appellate procedures. The "bottom line" isthat, unless as an appellate court we now come forward
withanew ruleof review, no crimina defendant will ever receive the Griffith benefit of asupervening

changein the law.

%] find it both significant and important to my analysis that the Supreme Court in Olano and
this court in Calverley left open the question whether plain error review should apply "where the
error was unclear at the time of trial but becomes clear on appeal because the applicable law has
been clarified." For, in the instant case, the "error" was not just unclear at trial, it was not error
a al; and the applicable law has not just been "clarified," it has been changed entirely.

ZIGriffith v. Kentucky, 479 U.S. 314, 107 S.Ct. 708, 93 L.Ed.2d 649 (1987) (requiring that
criminal defendants receive the benefit of changes in the law governing the conduct of criminal
prosecutions, at least those made during the pendency of his appeal).



Thisis precisely the flaw that, with genuine respect, | discern in Judge Smith's dissent: His
literal examination, asof thetimeof trial, of the"error" produced by a post-trial seachangeinthelaw
ensuresthat no defendant will ever receive any benefit from asupervening changeinthelaw. Hefirst
concludes that, as there was no objection at trial, plain error applies. Second, he looks to the case
law at the time of trial and, as the supervening change came after the tria, he finds no error. Third,
he pointsout that, asaresult, the second necessary precondition of plain error review—that the error
be plain—is not satisfied. He then concludes that the failure to meet this precondition has "tied his
hands' and he cannot review the issue. Essentially, Judge Smith uses plain error review to bar
defendants from benefiting from a supervening change. If we follow this "cut 'em off at the pass’
approach, not only isM cGuire denied the benefit of Gaudin, but henceforth every crimina defendant
will necessarily be denied the benefit of a supervening changein any law. This cannot be.

3. Burden of Proof

To avoid reversal of aconvictionunder harmlesserror review, the gover nment must establish
that the defendant's substantial rights were not affected.®® For al intents and purposes, Judge
DeMoss's standard and my proposed standard are the same except that we place the burden of proof
onthe"substantial rights affected" issue on opposite parties. Judge DeMoss, by remaining withinthe
stricture of the plain error rubric, burdens the defendant with the task of proving that his substantial
rights were affected, while |, by following the supervening decision doctrine's harmless error
procedure, would require the gover nment to establish that the defendant's substantial rights were not
affected.

The burden-shift | advocate here is not without precedent. True, when faced with a
supervening decision changing the law, the Second Circuit stickswith the plain error fiction. But it
does so with adight yet significant twist: The burden of proof under the plain error analysisisshifted
to the government, requiring it to show that the error did not affect the defendant's substantial

rights.” Asapractical matter, thisisvery closeto, if not the same as, the treatment | am proposing.

%See Fed.R.Cr.P. 52(a).
See Viola, 35 F.3d at 42.



Significantly, the Second Circuit justifies its burden shift by contrasting harmless error and
plainerror.® Intheordinary case, if it isclear at thetime of trial that an instruction or an evidentiary
ruling iserroneous, the defendant knows or should know that he hasaduty to object. And, if hefails
to object, he forfeits his legal right to have the error corrected because he has impeded the judicial
process by failing to prompt the trial court and afford it the opportunity timely to correct the error.
In that ordinary case, it is eminently fair to hold a defendant accountable for his failure and to deter
defendants from strategically withholding an objection in order to seek reversal on appeal .*

Conversely, when asupervening decision truly changeswell-settled law, the analysischanges
dramatically. A defendant has no duty to object to ajury charge that is indisputably supported by
established law. Obviously, an objection would produce no self-correction by thetrial court, so the
absence of an objection has no effect on the efficient administration of the judicial system. It follows
that, asno such lega right existed at the time of tria, the defendant did not "forfeit" a"right” by not
making anobjection. To penalizedefendantsfor failing to challenge entrenched precedent would only
encourage frivolous objections and appeals. Surely, when the source of what Judges Smith and
DeMoss cal plain error is a supervening change, the defendant has not been derelict in failing to
object and should not be saddled with the burden of proving prejudice.® Inthisspecial context, then,
just asin harmlesserror review under Rule 52(a), the gover nment should bear the burden of showing
that the "error" did not affect the defendant's substantial rights.

C. THE SUPERVENING DECISION DOCTRINE AND MCGUIRE

In McGuir€e's case, dl eements of the supervening decision doctrine are present, and the
government cannot establish that the failure to send the materiality issue to the jury was harmless.
Under the law of thiscircuit asit existed at the time of trial, McGuire did not have the right to have

the jury decide the issue of materiality.® During the pendency of his appeal, however, the Supreme

0.
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#d.
¥3naim, 757 F.2d at 1534.



Court reversed that very law and in so doing gave that right to al crimina defendants, including
McGuire. McGuire'sfailureto object isexplained and excused by thissupervening changeinthelaw.
Thus, McGuire's Gaudin-type issue should be treated as though it had been preserved, authorizing
review under the harmless error rubric, not under plain error.

Generdly, anerror isharmlessif thereviewing court iscertain, after viewing the entirerecord,
that the error did not affect the defendant's substantial rights.>* Asnoted by Judge DeMoss, McGuire
vigorously contested the materiality issue. Throughout the trial, he insisted that the statementsin
guestion were not material. Indeed, this was his principal defense. As materiality was a hdly
disputed element of the offense charged and was a key issue to the defense, the failure of the district
court to allow the jury to determine the element of materiality indisputably affected McGuire's
substantial rights. | hasten to add that alone the presence of the supervening decision doctrine does
not entitle adefendant to automatic reversal; it does nothing more than guarantee that the court will
examine the record as a whole to determine whether the "error" retroactively produced by the
supervening decision affected the defendant's substantial rights. Like Judge DeMoss, | am convinced
that inthiscaseit did. | amequally convinced that if only Judge Smith'sview of thelaw would permit
himto reach the substantial rightsissue, hetoo would agree that here such rightswere affected. And,
although in this case we might all agree on the result, regardless of whether the burden of proving
prejudice must be borne by the defense or by the government, such might not always be the case.
Thus the importance of emphasizing a harmless error rather than a plain error anaysis, and their
respective burdensof proof, could easily loomlargeinacasewith somewhat different factual aspects.

1
CONCLUSION

| find it particularly perverse to require a defendant either to object in the face of clearly
established law to the contrary or face a stacked appellate deck in the form of plain error review. |
find it equally perverse to deny a defendant appellate review of an issue arising from a supervening

changeinthelaw: Griffith demandsthat heisentitled to reconsiderationin light of al changesin the

“Spe Fed.R.R.P. 52(a).



law occurring during the pendency of hisappeal. And | find it acruel irony to subject the defendant
to plain error review when no error was committed at the time of the trial, either by the court in
following the law as it then existed or by the defense in not interposing a frivolous objection.
Consequently, | urge this circuit to adopt a separate jurisprudential doctrine for the review of
Gaudin-type issues—specifically, the supervening decision doctrine set forth above—and in such
casesto avoid the plain error rubric. Although | have failed to win over either of my colleagues on
thispanel to my position, | specialy concur intheresult reached in Judge DeM oss's opinion and write
separately in the hope of encouraging the rest of my colleagues to consider well adopting the
supervening decision doctrine which | champion today.

JERRY E. SMITH, Circuit Judge, concurring in part and dissenting in part:

l.

While concurring in the remainder of the mgjority opinion, | respectfully dissent from part 11,
because| read United Satesv. Calverley, 37 F.3d 160 (5th Cir.1994) (en banc), cert. denied, --- U.S.
----, 115 S.Ct. 1266, 131 L.Ed.2d 145 (1995), asrequiring usto consider the clarity of the law at the
time of the claimed error, not at the time of review. Calverley holdsthat plain error "at a minimum,
contemplates an error which was clear under current law at the time of trial." Id. a 162-63
(emphasisadded, internal quotationsomitted). Our analysisof theplaintiff'sclaimin Calverley shows
that we meant what we said: "Assuming without deciding that studied anaysis of [the law] would
lead to the conclusion that [the defendant's argument is correct], this conclusion was not obvious
when the court sentenced Calverley.... Consequently, neither thetrial judge nor the prosecutor may
be considered derelict in failing to notice [the error]." 1d. at 165 (emphasis added).

In short, when assessing the clarity of a clamed error, we do not directly consider whether
error occurred; instead, we determine only whether the district court was "derelict" in making an

"obvious' error. Subsequent legal developments are irrelevant.

This passage clarifies our observation that the Supreme Court had declined to determine the
relevance of intervening precedents. See 37 F.3d at 163 n. 18. While that footnote is
ambiguous—it could mean either that we were also reserving that issue or that while we were
speaking to it, we were aware that the case we were citing had not—the subsequent passage
considers only the obviousness of the claimed error at the time the district court made it.



The mgority, initsown words, "construct[s] an exception” to thisrule. Mgj. op. at 2817 n.
8. Calverley carefully lays out a series of bright-line rules, reconciling many of our precedents and
overruling all others: "Although most of our opinions have recognized that an error must be clearly
evident to be plain, a sgnificant number have omitted or given insufficient weight to this element of
the plain error equation. Wetoday disavow all holdings and articulationsinconsistent herewith." 37
F.3d at 163-64; seealsoid. at 163 n. 20, 164 n. 27 (citing overruled cases).

In summary, we decided Calverley en banc, just over a year ago, in a thorough and
carefully-reasoned opinionthat overrulesasignificant number of panel opinionsinorder to clarify this
area of the law. Asaresult, Calverley deserves to be interpreted generously and deferentially.?

.

Although the mgority is correct that an objection would have been perceived asfrivolous at
the time of trial, following Calverley would not cut against the policies that underlie plain error
review. If we were concerned primarily with fixing mistakes, and not with protecting defendants
against derelict judging, we would reverse al errors that are "plain” or "obvious' to us, regardliess
of whether other appellate judges have already ruled on amilar clams. Whether a controlling
precedent is decided before trial, between trial and appeal, or after appeal is pure happenstance; no
matter how we conduct plain error review, we will treat defendants differently at divers times.

We therefore review forfeited errors only to protect "the fairness, integrity, [and] public
reputation of judicial proceedings,"® and we do so by ensuring that criminal defendants are not
convicted or sentenced in blatant disregard of settled law. But we do not insist that trials be free of
forfeited error.

Application of Calverley inthiscontext aso would be consi stent with theline of casesholding

that we must apply the law asit isunderstood at the time of appeal. We review aclaim of forfeited

“Most recently, this court has interpreted Calverley in asimilar fashion, in United Sates v.
Dupaquier, 74 F.3d 615, 619 (5th Cir.1996). This caselaw is binding on us, as an interpretation
and application of Calverley.

%We reverse even obvious errors only when they affect a defendant's substantial rights and
"serioudly affect the fairness, integrity, or public reputation of judicial proceedings.” Id. at 164
(quoting United States v. Atkinson, 297 U.S. 157, 160, 56 S.Ct. 391, 392, 80 L.Ed. 555 (1936)).



error only if the appellant satisfies the plain error requirements of FED.R.CRIM.P. 52(b), just aswe
consider ahabeas corpus petition or 42 U.S.C. § 1983 claim only when our older precedent satisfies
aset of threshold requirements.* If a claim meets the dictates of rule 52(b), we follow Griffith v.
Kentucky, 479 U.S. 314, 107 S.Ct. 708, 93 L.Ed.2d 649 (1987), and evaluate the merits according
to our current understanding of the law.®

| agree with the mgjority that Calverley is not technically stare decisis on this point because
it did not present the question of an intervening precedent. | also understand that application of
Calverley to the facts at hand might appear harsh, as an objection would have been percelved as

frivolous. Nonetheless, | would follow our own precedent and affirm.

“See Teague v. Lane, 489 U.S. 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989) (holding that
habeas petitioners receive the benefit of "new rules’ only in limited circumstances); Rankin v.
Klevenhagen, 5 F.3d 103, 108 (5th Cir.1993) (deciding that officials have qualified immunity
against suits under § 1983 if their actions were reasonable in light of judicial precedent at the time
of the offense).

°At |east three Supreme Court Justices apparently agree that we must look to the clarity of the
law at the time of the error. Although the government waived the plain error requirementsin
Gaudin, Chief Justice Rehnquist noted that because all circuits but one had found materiality to be
aquestion of law, "it is certainly subject to dispute whether the error in this case was "clear under
current law.'" United Satesv. Gaudin, --- U.S. ----, ----, 115 S.Ct. 2310, 2322, 132 L.Ed.2d
444 (1995) (Rehnquist, C.J., concurring, joined by O'Connor and Breyer, JJ.) (quoting United
Satesv. Olano, 507 U.S. 725, 732-34, 113 S.Ct. 1770, 1777, 123 L.Ed.2d 508 (1993))
(emphasis added). See also United Satesv. Allen, 76 F.3d 1348, 1366-68 (5th Cir.1996)
(applying plain error analysisin light of intervening decision in Gaudin).



