United States Court of Appeals,

Fifth Grcuit.

No. 94-60506.
Alvia E. HESTER, Sr., and Brenda Hester, Individually and Brenda
Hester as the Executor of the Estate of Alvia E. Hester, Jr.,
Deceased, Plaintiffs-Appellants,

V.
CSX TRANSPORTATI ON, | NC., Defendant - Appel | ee.
Aug. 21, 1995.

Appeal from the United States District Court for the Southern
District of M ssissippi.

Bef ore REAVLEY, GARWOOD and DAVIS, G rcuit Judges.

GARWOOD, Circuit Judge:

Plaintiffs-appellants Alvia Hester, Sr. and Brenda Hester (the
Hesters) appeal an order of the district court granting
def endant - appellee CSX Transportation's (CSX) motion for
reconsi deration, pursuant to which the district court reinstated
the jury verdict in favor of CSX. W affirm

Facts and Proceedi ngs Bel ow

On July 22, 1989, an autonobile in which the Hesters'
fourteen-year-old son was a passenger collided with a train
operated by CSX at the Hatley Crcle crossing in Orange G ove,
Jackson County, M ssissippi. The Hesters' son was killed in the
accident. The Hesters filed a wongful death suit against CSX in
M ssi ssippi state court; CSX renoved the case to federal court on
the basis of diversity of citizenship and then answered the
conpl ai nt.

CSX subsequently was granted leave to anend its answer to
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raise the affirmative defense of federal preenption as to the
Hesters' excessive speed and inadequate signalization clains.
Thereafter, CSX noved for partial summary judgnment as to these
aspects of the Hesters' negligence clains. On Septenber 25, 1992,
the district court granted CSX's notion, finding that both the
excessi ve speed and i nadequate signalization clainms were preenpted
by the Federal Rail Safety Act of 1970 (FRSA), 45 U S.C. § 421 et
seq., and the H ghway Safety Act of 1973 (HSA), 23 U.S.C. § 130 et
seq. Following entry of the district court's order, the Hesters
nmoved for reconsideration and a stay of the proceedings in the case
pendi ng the Suprene Court's resolution of CSX Transportation, Inc.
v. Easterwood. The district court denied the notion.

The case proceeded to trial on the Hesters' remaining theories
of negligence.? The jury returned a verdict in favor of CSX, and
the district court entered judgnent for CSX on March 25, 1993. On
April 5, 1993, the Hesters filed a notion for newtrial, alleging
that the district court erred in not staying proceedings unti
East erwood had been decided and in admtting certain testinony of
CSX's expert witness. On April 21, the Suprene Court issued its
decision in Easterwood. As discussed nore fully below, a crucial

i ssue under Easterwood i s whether federal funds have "partici pated”

These theories were that the visibility at the crossing was
so obstructed by vegetation as to nmake the crossing
ul trahazardous, that the crew failed to keep a proper | ookout for
approaching notorists, that the train was not blowng its whistle
as it approached the crossing, that the crew failed to blow the
war ni ng whi stle once they spotted the car, and that the crew
failed to use reasonable care in tinely applying the enmergency
braki ng system once they determ ned that the car was not going to
st op.



in upgradi ng the subject crossing; if they have, state law is
preenpted in certain respects. In a supplenental response to the
Hesters' notion for newtrial, CSX "conceded that no federal funds
were actually used to upgrade the subject crossing.” On June 7,
1993, the district court granted the Hesters' notion, determ ning
that, "in the interest of justice, a newtrial should be granted.™

CSX then filed a notion for reconsideration of the order
granting a newtrial, asserting that federal funds had in fact been
expended in the upgrading of Hatley Crcle. The Hesters opposed
this notion, and the district court held a hearing on January 27,
1994. Follow ng the hearing, the district court directed the
parties to provide further information on whether CSX had
participated in diagnostic teans surveying railroad crossings in
M ssi ssippi; CSXentered a supplenental filing denonstrating that,
contrary to its assertion at the January hearing, it had in fact
participated in such diagnostic teans. On June 14, 1994, the
district court filed an order determ ning that CSX had shown that
it participated in diagnostic teans to prioritize railroad
crossings in Mssissippi for inprovenents and that federal funds
wer e expended in upgrading the Hatley Circle crossing, as required
by Easterwood. It therefore granted CSX' s notion to reconsi der and
reinstated the original judgnent. The Hesters thereafter tinely
appealed to this Court.

Di scussi on
On appeal, the Hesters assert that the district court erred in

hol di ng that their inadequate signalization clains were preenpted



by the Supreme Court's decision in CSX Transportation, Inc. V.
Easterwood, --- U. S ----, 113 S. . 1732, 123 L. Ed. 2d 387 (1993),
argui ng that CSX has not satisfied the preconditions necessary for
preenption under Easterwood. The Hesters also claimerror in the
district court's adm ssion of certain testinony of CSX s expert
W t ness.
| . Federal Preenption of State Law C ai ns
I n East erwood, the Suprene Court consi dered whether the FRSA
preenpted the plaintiff's Georgia conmon | aw negli gence cl ai mthat
the railroad crossing at which her husband was killed had
i nadequat e warni ng signals.? Under the FRSA, a state nay "adopt or
continue in force any law, rule, reqgulation, order, or standard
relating to railroad safety until such tinme as the Secretary [of
Transportation] has adopted a rule, regulation, order, or standard
covering the subject matter of such State requirenent.” 45 U S. C
8 434 (enphasis added). In 1973, Congress enacted the HSA, which
"makes federal funds available to the States to i nprove grade

crossings, in return for which the States nust "conduct and
systematically maintain a survey of all highways to identify

those railroad crossings which may require ... protective
devi ces, and establish and inplenent a schedule of projects
for this purpose." Easterwood, --- U S at ----, 113 S.C. at

1737 (quoting 23 U.S.C. § 130(d)).

’2Like the Hesters, the plaintiff in Easterwood al so asserted
a claimof negligence based on the train's allegedly excessive
speed. The Court held that such clains were preenpted by the
FRSA and attendant inplenenting regulations. Easterwood, ---
UusS at ----, 113 S.C. at 1742-42; but see id. at ----, 113
S.C. at 1743 n. 15 (refusing to determ ne whet her these
regul ations bar clainms for "related tort |aw duties, such as the
duty to slow or stop a train to avoid a specific, individual
hazard"). Accordingly, the Hesters have not brought forward
their excessive speed cl ai ns.



The states' eligibility for and use of federal funds i s governed by
regul ations pronmulgated by the Federal H ghway Adm nistration
(FHWA) . See generally 23 CF.R pts. 646, 655, 924, 1204. The
i ssue before the Court in Easterwood was whet her these regul ati ons
"covered the subject matter" of the plaintiff's state [aw clains
and therefore preenpted those clains. Easterwood, --- U S at ----
, 113 S.Ct. at 1737.

The Court noted that the use of the term "covering” in the
FRSA' s express preenption clause inplied a restrictive view of
preenption, under which "pre-enption will lie only if the federal
regul ations substantially subsune the subject nmatter of the
relevant state law," and that the context of the provision, which
"Ii's both prefaced and succeeded by express saving clauses,"”
mani fested a "consi derabl e solicitude for state law." 1d. at ----,
113 S. . at 1738. The Court thus held that general regulations
that do not establish particular requirenents governing the
installation of warni ng devi ces at grade crossi ngs do not cover the

subject matter of state tort | awand thus coul d not have preenptive

effect.® Id. at ----, 113 S.C. at 1738-40.

3Specifically, the Court held that the regul ati ons of 23
CF.R pt. 924, which require states receiving federal aid to
establish highway safety inprovenent prograns and set forth the
paraneters of such prograns, did not preenpt state | aw negligence
cl ai ns agai nst railroads because they spoke only to the duties of
the state with respect to grade crossings. Gven that the states
and the railroads occupied historically distinct spheres of
responsibility with respect to grade crossing safety and "t hat
the regul ations provide no affirmative indication of their effect
on negligence law," the Court held that these regul ations did not
preenpt state negligence |aw. Easterwood, --- U S at ----, 113
S.C. at 1739-40. Likewise, it held that the requirenent that
states conply with the FHWA's Manual on Uniform Traffic Contro
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The regulations set forth in 23 CF. R § 646.214(b)(3) and

b) (4), however, do prescribe such particular requirenents.* The
( Y p q

Devices for Streets and H ghways, see 23 C.F.R 88 646.214(b)(1),
655. 603, did not cover the subject matter of state tort |aw
because the Manual itself stated that it was intended only to
establish standards for warning device installations, not |egal
requi renents that devices be installed. Easterwod, --- U S at
----, 113 S.¢. at 1740.

4Section 646.214(b)(3) states,

"(i) Adequate warning devices, under 8 646.214(b)(2) or
on any project where Federal-aid funds participate in
the installation of the devices are to include
automatic gates with flashing |ight signals when one or
nmore of the follow ng conditions exist:

(A) Multiple main line railroad tracks.

(B) Multiple tracks at or in the vicinity of the
crossing which may be occupied by a train or

| oconotive so as to obscure the novenent of

anot her train approaching the crossing.

(C© High Speed train operation conbined with
limted sign distance at either single or multiple
track crossings.

(D) A conbination of high speeds and noderately
hi gh vol unes of highway and railroad traffic.

(E) Either a high volune of vehicular traffic,
hi gh nunber of train novenents, substantia
nunbers of school buses or trucks carrying
hazardous materials, unusually restricted sight

di stance, continuing accident occurrences, or any
conbi nati on of these conditions.

(F) A diagnostic teamrecomends them
(i1) I'n individual cases where a diagnhostic team
justifies that gates are not appropriate, FHWA may find
that the above requirenents are not applicable.”

Section 646.214(b)(4) provides,

"For crossings where the requirenents of 8§
646. 214(b) (3) are not applicable, the type of warning
device to be installed, whether the determ nation is
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Court therefore held that, where applicable, these regul ations do
preenpt state | aw

"[Under 88 646.214(b)(3) and (4), a project for the
i nprovenent of a grade crossing nust either include an
automatic gate or receive FHWA approval if federal funds
"participate in the installation of the [warning] devices.'
Thus ... 88 646.214(b)(3) and (4) displace state and private
deci sionmaking authority by establishing a federal-Iaw
requi renent that certain protective devices be installed or
federal approval obtained.... |In short, for projects in which
federal funds participate in the installation of warning
devices, the Secretary has determned the devices to be
install ed and the neans by which railroads are to participate
in their selection. The Secretary's regulations therefore

cover the subject matter of state law which ... seeks to
i npose an independent duty on a railroad to identify and/or
repai r dangerous crossings."® |d. at ----, 113 S.C. at 1741

(footnote omtted).
Pursuant to Easterwood, the test we thus nust apply is whether
federal funds "participated" in the installation of "warning
devi ces" at the Hatley Circle crossing. If they have, the Hesters'
common | aw cl ai s based on i nadequat e signalization are preenpted.
CSX presented evidence, including Mssissippi Departnent of

Transportation (MDOT) records and the affidavit of Newon

made by a State regul atory agency, State highway
agency, and/or the railroad, is subject to the approval
of FHWA."

°The Court found, however, that the railroad had not
established that federal funds participated in the installation
of warning devices at the crossing in question. The evidence
showed that, although federal funds had been set aside to instal
a crossing gate, the project had been stalled when the city
refused to approve other necessary inprovenents. Easterwood, ---

UsS at ----, 113 S C. at 1741. Although prelimnary circuitry
had been installed, the gate was never erected, and the federal
funds were allocated to other uses. |d. The Court held that

this evidence did not establish that federal funds participated
in the installation of warning devices at the crossing; the
prelimnary circuitry was not a warni ng devi ce under the
definition of the regulations. Id. (citing 23 CF.R 8§
646.204(1) & (j)).



McCorm ck, the Ofice Engineer of the Construction Division of
MDOT, showing that from 1981 to 1983 federal funds were approved
and expended in the upgrading and installation of reflectorized
crossbucks, advance warning signs, and advance pavenent warning
markings at the Hatley C rcle crossing. Such passive warning
devices fall within the regulations' definition of devices for

whi ch federal funds may be expended.® See 23 C.F.R § 646.204(i).

5O course, passive warning devices are not adequate where
section 646.214(b)(3) applies, but it seens clear on the facts
before us that the applicable provision is section 646.214(b)(4).
The Hesters conceded in a supplenental response to CSX' s notion
for reconsideration that Hatley Crcle was a rural crossing and
that therefore subsections (A) through (E) of section
646. 214(b)(3)(i) were not applicable. 1In addition, although CSX
has adequately denonstrated that it participated in diagnostic
teanms to study and rank crossings for inprovenents, there is no
record evidence indicating that such a diagnostic team nade any
recommendations with respect to Hatley Crcle. The provisions of
section 646.214(b)(3)(i)(F), which contenplates that an automatic
gate may be installed if a diagnostic team so recomends, are
t herefore i napplicable.

Mor eover, as our discussion bel ow nakes clear, the nere
fact that a railroad has participated as a nenber of a
di agnostic teamto survey, rate, and rank grade crossings
for future inprovenents is by itself insufficient to
establish that federal funds participated in the inprovenent
of the crossing; there nust be an actual, authorized
expenditure of federal funds in the installation or
pl acenent of safety devices at the particular crossing to
trigger preenption. See, e.g., St. Louis Southwestern
Rai | way Co. v. Ml one Freight Lines, Inc., 39 F.3d 864, 866-
67 (8th G r.1994) (participation occurs only when safety
devices are actually installed, not when federal funds are
merely earmarked for inprovenents), cert. denied, --- US. -
---, 115 S. Ct. 1963, 131 L.Ed.2d 854 (1995); Bowran v.
Nor f ol k Sout hern Railway Co., 832 F.Supp. 1014, 1019
(D.S.C 1993) (finding no preenption when defendant proved
only that crossing had been inspected pursuant to federal
program. But see Hatfield v. Burlington Northern Railroad
Co., 1 F.3d 1071, 1072 (10th G r.1993) (participation nust
be a "significant event," although actual installation is
not necessarily required for preenption).
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Having reviewed the record evidence, we find that CSX has
established that federal funds did in fact participate in the
installation of warning devices at Hatley Circle.’

The Hesters argue that there is no record evidence
denonstrating that the Secretary made a determ nation that these
passi ve warning devices were adequate to protect notorists at
Hatley Circle. The statute and regul ati ons preclude this argunent.
The regul ations direct the Secretary to authorize the expenditure
of federal funds only on projects that satisfy, inter alia, the
requi renents of federal law, specifically 23 U.S.C. § 109.8 See 23
CF.R 8 630.114(b). Under that section, "[n]o funds shall be
approved for expenditure ... wunless proper safety protective
devi ces conplying with safety standards determ ned by the Secretary
at that tinme as being adequate shall be installed or be in
operation at any highway and railroad grade crossing ..." 23
US CA 8 109(e) (enphasis added). The fact that federal funds

participated in the installation of the warning devices legally

W& cannot agree with the Hesters that CSX' s earlier
concession that no federal funds participated in the installation
of the inprovenents at Hatley Crcle creates a fact issue
precl udi ng sunmary judgnent. The docunentary evidence clearly
denonstrates that federal funds did participate in the
installation. There is no contrary evidence. W do not take the
Hesters to be arguing that this evidence is fabricated or
ot herwi se fraudul ent.

81t is the Secretary's authorization that triggers the
participation of federal funds. See 23 CF. R 8§ 630.114(9)
("Federal funds shall not participate in costs incurred prior to
the date of authorization to proceed."). Prior to authorization,
the Secretary nust approve the proposed project, but such
approval "does not constitute an obligation of funds, nor
establish a date of eligibility for Federal funding." 1d. 8§
630. 112(c).



presupposes that the Secretary approved and authorized that
expenditure, which in turn legally presupposes that the Secretary
determ ned that the safety devices installed were adequate to their
task.® There is no evidence that this did not in fact happen. Nor
is there any evidence denonstrating that passive warning devices
al one were deened inadequate (or were not found adequate) to
pronote safety at Hatley Crcle.

We therefore conclude that federal funds participated in the
installation of warning devices at Hatley Crcle. The Hesters'
state | aw cl ai ns based on i nadequate signalization at the crossing
are therefore preenpted.

1. Expert Wtness Testinony

The Hesters also allege error in the adm ssion of certain
testinony of CSX s expert witness, Dr. denn A Burdick (Burdick).
First, they argue that the district court commtted reversible
error in allowng Burdick to refer to the findings of a
state-sponsored inventory of railroad crossings in M ssissippi.

Under federal | aw,

"[Rl eports, surveys, schedules, lists, or data conpiled for
the purpose of identifying[,] evaluating, or planning the
safety enhancenent of ... railway-hi ghway crossings ... shall

not be admtted into evidence in Federal or State court or
considered for other purposes in any action for danmages
arising from any occurrence at a l|ocation nentioned or
addressed in such reports, surveys, schedules, lists, or

. note that the Seventh Circuit seenms to have, at |east
arguably, reached a contrary conclusion in Shots v. CSX
Transportation, Inc., 38 F.3d 304 (7th Gr.1994). W do not know
preci sely what evidence was before the Shots court nor the full
facts of that case. Nevertheless, on the facts before us here,
we feel constrained by Easterwood to find the Hesters' clains
pr eenpt ed.
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data.” 23 U S.C. § 409 (footnote omtted).

The Hesters claim that Burdick testified in violation of this
prohi bition when, while describing his personal inventory of the
traffic volunme at Hatley Crcle, he nentioned in passing that the
state inventory had determined a slightly greater volune of
traffic.

We think it highly doubtful that the district court abused its
discretioninadmtting this testinony. See EECCv. Manville Sal es
Corp., 27 F.3d 1089, 1092-93 (5th Cir.1994), cert. denied, --- U S.
----, 115 S .. 1252, 131 L.Ed.2d 133 (1995). The statenent was
made in the mdst of an extended narrative outlining Burdick's
personal assessnent of the anmount of traffic at the crossing. This
clearly distinguishes the present case fromLusby v. Union Pacific
Railroad Co., 4 F.3d 639 (8th Cir.1993), in which the court found
reversible error when the expert's entire opinion as to the safety
of the crossing was based on i nadm ssible inventory evidence. |d.
at 641. Even assum ng arguendo that the testinony was erroneously
admtted, this general, isolated, passing reference to the
inventory (which did not even nention by whom the inventory had
been conduct ed) was undoubtedly harnl ess. 10

The Hesters also argue that the district court erred in
all owi ng Burdick to evaluate a set of pictures that the Hesters had

earlier entered into evidence to illustrate visibility at the

\W¢ note too that the findings of the inventory, which
found a slightly greater volune of traffic at the Hatley Grcle
crossing than Burdick's own inventory indicated, were actually
nore beneficial to the Hesters' case than CSX s.
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Hatl ey Circle crossing. Burdick opined that the pictures were
m sl eading and did not accurately depict the conditions at the
Crossi ng. The Hesters contend that this testinony was outside
Burdi ck's designated field of expertise.! The adm ssion of expert
testinony is amatter commtted to the district court's discretion,
and we will reverse only if we find manifest error. Rosado v.
Deters, 5 F.3d 119, 124 (5th G r.1993).

We concl ude that, on bal ance, the district court did not abuse
its discretioninallowng Burdick's testinony inthis respect. At
the time of his deposition, Burdick had already analyzed and
expressed an opinion as to photos of the crossing taken only a day
or two after the accident that CSX had provided to him W do not
think, therefore, that the Hesters can claim that they were

conpl etely surprised by Burdi ck's asserted expertise inthe general

1The Hesters al so contend that the adm ssion of Burdick's
opi nion was particularly egregious given that it was not
disclosed to themuntil trial, thereby prejudicing their ability
to adequately cross-exam ne Burdick. Fed.R Cv.P. 26(a)(2)(B)
provi des for the discovery of facts known and opi nions held by
expert witnesses to be called at trial. However, if an expert's
opinion is to be introduced nerely to rebut the opposing party's
expert's opinion, parties have thirty days fromthe date of
di scl osure of that opinion to supplenent their discovery
responses. Fed. RCv.P. 26(a)(2)(C. Under Fed. RCv.P
26(a)(2)(C), supplenentation of Burdick's opinion was due by
March 8. Burdick's opinion was not in fact disclosed to the
Hesters' counsel until the day of Burdick's testinony, March 17.

It is conmtted to the district court's discretion
whet her to sanction a party for violations of Rule 26(e) (1)
by, for exanple, excluding expert testinony. Bradley v.
United States, 866 F.2d 120, 124 (5th Cir.1989). 1In
addition, the district court stated its opinion that it did
not believe CSX intentionally wi thheld Burdick's opinion to
gain an unfair advantage. This finding is not clearly
erroneous. Also, for the reasons discussed herein, we do
not think the district court abused its discretion.
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field of photo analysis.?!? Significantly, Burdick had nade a
personal, on-site survey of the crossing; even a | ayperson nmay
testify to the accuracy of a photograph of a scene that he has
personal |y viewed.

Moreover, the Hesters did not object to CSX' s at-trial tender
of Burdick as "an expert in [the] field of accident reconstruction
wth the ability to anal yze photographs ..." (enphasis added). In
addi tion, when counsel for CSX began to question Burdi ck about the
phot ogr aphs, counsel for the Hesters allowed his testinony to
continue for several pages of transcript before objecting?!s by
that tinme, Burdick had already opined that the photos were
i naccurate and m sl eadi ng.

Concl usi on

For the foregoing reasons, the judgnent of the district court

AFFI RVED.

12The Hesters point to Burdick's direct testinony that "it
woul d require an expert in photo analysis to identify those [the
Hesters' photographs] as being of the crossing,"” but take the
coment conpletely out of context. The comrent was introductory
to Burdick's (unobjected to) opinion that the Hesters' photos of
the crossing purporting to show that vegetation obstructed
nmotorists' view of approaching trains were m sl eading. Burdick
was not stating that he was not properly qualified to analyze the
phot ographs, as the Hesters inply; immediately after making this
statenent, Burdick explained, "Wth consi derable analysis, |
could determ ne where they were taken fromand in what direction
the canera was pointing ..."

13The Hesters conplain that the district court did not allow
themto fully state their objection before overruling it.
Considering the | ateness of this objection, however, we do not
think this fact is particularly rel evant.
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