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DeMOSS, Circuit Judge:

Thejury found that Defendant Ideal Industries(ldeal) fired, and subsequently refused
to rehire, Plaintiff Philip Haun (Haun) because of hisage. Ideal appeals from the judgment
rendered against it on this verdict. Finding that the evidence was sufficient to support the
jury’s determination of age discrimination, we affirm the judgment of the district court.

Haun cross-appeals the district court’ s grant of judgment as a matter of law against
him on his state law intentional infliction of emotional distress claims. We find that no

reasonable juror could conclude that the conduct was so extreme and outrageous as to be



utterly intolerable in acivilized community. White v. Walker, 950 F.2d 972, 978 (5th Cir.
1991). Therefore, we affirm the district court’ s grant of judgment as a matter of law on that
claim.

BACKGROUND

Haun was fired by Ideal in 1992, after 22 years of employment with the company.
Haun was 51 years old when hewasfired. 1deal manufactures and sells electrical products.
|deal sellsStrip Master and Original Equipment Manufacturer (OEM) products. Strip Master
products are wirestrippers, while OEM products are wire-splicing machines used by
electrical appliance makers in the manufacturing process.

Haun began working for asubsidiary of Ideal asasalesmanin 1970. Hisjobinvolved
leasing and servicing OEM and Strip Master products. In 1984, Haun became a Regional
Specidlist, and began calling on architectural and engineering firms, encouraging them to
specify Ideal products in their construction plans. He continued to sell OEM and Strip
Master products. Haun becamethe Senior Area SalesManager in Mississippi in 1986, which
involved training less experienced sales people, as well as selling OEM and Strip Master
products. Haun's supervisor during his first 18 months as Senior Area Sales Manager was
Don Ambrose. 1n 1990, Ambrose asked Haun to join himinanew four salesperson division
that he was managing which would specialize in OEM sales. Haun accepted the offer.
Startingin January 1991, Haun sold OEM equipment in the southwestern United States, from
Mississippi to California. During 1991, he increased OEM sales by 140%.

In January 1992, at Haun's annua performance review (called a Performance
Appraisal and Development or "PAD"), Ambrosetold Haunthat therewere several problems

with his performance and withheld his merit pay increase for 90 days. Ambrosetold Haun



that to remedy the problem he should bring in two new accounts during the first quarter of
1992. Haun brought in four new accounts.

At hisreview, Haun specifically asked Ambroseif he was being placed on probation.
He was told that he was not. However, in April 1992, Ambrose sent Haun his PAD, which
indicated that Haun had been on probation for the previous three months. Haun was upset
when he learned that he had been on probation, because probationary status meant that one's
job was in jeopardy. Haun called Ambrose and asked him to remove the probationary
language from his PAD and to removeall referencesto probation from hispersonnel records.
Ambrose promised to do so. However, it was not until June 19, 1992 that, upon the vice
president of human resources prodding, Ambrose finally corrected the PAD.

Ambrose wrote Haun a letter on June 18, 1992, telling him that all referencesto the
probation had been removed from hispersonnel file. Thiswasnot true. Probation references
werestill in Haun's personnel file aslate asthetria of thiscase. Additionaly, the corrected
PAD was not put in Haun'sfile until after the decision to fire Haun had been made. At trial,
Ambrose testified that his failure to timely correct the PAD and remove the probation
references was a "goof."

During 1992, Ideal decided to combinethe OEM and Strip Master Divisionsinto one
six salesperson division. There were ten people selling OEM and Strip Master products
before the reorganization (four OEM and six Strip Master), so four people had to be let go.
Haun was one of those four.

Of the four discharged employees, three were over 40, and the only discharged
employee under 40 received another job with the company. Both Haun and his prior
supervisor, John'Vander Pan, testified that Haun was qualified for the OEM and Strip Master

salespositions. Haun was never informed of four sales positionsfor which hewas qualified



that became available after July 1, 1992. Thejobswere not advertised internally over voice
mail, even though the company handbook said that it was policy to do so.

In mid-August, 1992, Haun learned, through informal means, of a sales position with
Ideal in Virginia. Thejob had been held by Glenn Morgan, age 42, until Morgan was fired
in early August 1992. When Haun learned that the job was open, he called Wes Fritsche,
Morgan's supervisor, and applied for the job. Fritsche told him that the job was not
available, because Morgan's position was being eliminated and Fritsche would take over the
duties. However, Morgan's job was not eliminated and, three weeks | ater, Ideal advertised
the position in the Richmond, Virginia, newspaper. The job wasfilled by a26 year old with
no prior sales experience.

When Morgan was terminated, he wastold that it was because of reorganization, as
opposed to lack of performance, and that he could reapply. Y et when Morgan reapplied after
seeing the newspaper ad for his old position, he was rebuffed. Morgan was told "Idedl is
changing . . . you are not apart of it." |deal later told the Equal Employment Opportunity
Commission (“EEOC”) that Morgan was fired due to lack of performance. When Morgan
was terminated, he was told that "[t]hisisthe best; that this happens, now that -- you know,
you wouldn't want to be in your 50's trying to find a job. You wouldn't want to wait ten
years down the road, like Phil Haun . . . and try and find employment."

John Vander Pan, another Ideal employee, also testified that age entered into |deal's
employment decisions. In 1991, Vander Pan and Gary Ottaviano, an Ideal human resources
official, interviewed prospective sales peoplefor Ideal. The most qualified applicant wasa
man in his fifties, who Ottaviano called "the best guy we've seen so far." Vander Pan
testified that he wanted to hire the man, but Ottaviano said they could not because Vince

Nall, president of Ideal, would not approve him "because of his age."



Vander Pan also testified that the company tried to force him out because of age.
Vander Pan, who was in his early fifties, worked as a Regiona Director for Ideal, a
management position, until mid-1992. During 1991, his region was the best, out of nine, in
salesin the country. Nonetheless, in July 1992, he was demoted to a sales person position.
Vander Pan testified that in 1992, shortly after hisfiftieth birthday, hisbosstold him"[w]ell,
you know, happy birthday. Y ou are 50 yearsold. Y ou know, have you thought about your
-- your career choices?' When Vander Pan asked him what he meant by this, his boss told
him that it was time for him to "maybe ook elsewhere for employment.”

On July 1, 1992, Haun was told that he was being dismissed from Ideal, effective
September 5, 1992. Ambrose told him about the reorganization and that Haun was not one
of the sales people who was being retained. Ambrosetold Haun that histermination was not
performancerelated, but rather, "strategic and business” factorswere used to determinewho
was kept.

At the meeting, Ambrose offered Haun aseverance package. However, to qualify for
ithehadtosigna"Termination Agreement and Release." Theagreement released [deal from
any claims Haun might have had regarding the termination. The agreement also required
Haun to "speak well" of Ideal. Haun did not sign the agreement.

Haun told Ambrose that he wanted to remain with Ideal and asked to be informed of
other sales jobs in the company. Haun was told that he would be informed of any sales
openings at Ideal, both before and after his September 5 termination date.*

|deal put ontestimony that it had hired severa people near Haun'sagearound thetime
that he was fired.

At trial, Ideal claimed that the promise to notify Haun of jobs after September 5 was
conditioned on Haun's signing the agreement.
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Haun filed suit against Ideal in federal district court, allegingthat Ideal, infiring him,
violated the Age Discriminationin Employment Act (ADEA), 29 U.S.C. § 621 et seg. Haun
also brought a state law claim that Ambrose's actions regarding the probation constituted
intentional infliction of emotional distress.

Thecasewastriedto ajury and thejury found that |deal wilfully violated the ADEA.
Haun was awarded back pay of $58,447.60 and liquidated damages of the same amount.
Haun also received $73,643.02 in attorneys’ fees, $242,321 in front pay and post-judgment
interest. The district court granted judgment as a matter of law in favor of Ideal on Haun's
state law intentional infliction of emotional distress claim.

Sufficiency of the Evidence

“On appea of a jury’s verdict of age discrimination, we need not address the
sufficiency of [the plaintiff’s] primafacie case, but proceed to determine whether there was
sufficient evidence upon which ajury could find that discrimination occurred.” Weaver v.
Amoco Production Co., 66 F.3d 85, 87 (5th Cir. 1995); Walther v. Lone Star Gas Co., 952
F.2d 119, 122-23 (5th Cir. 1992). That isso because, once the employer articulatesits non-
discriminatory reason, the McDonnell-Douglas Corp. v. Green, 411 U.S. 792, presumption
framework drops out of thecase. St. Mary sHonor Center v. Hicks, 113 S. Ct. 2742, 2753-
54 (1993). After reviewing therecord, we conclude that there was substantial conflict inthe
evidence presented, such that reasonable and fair jurorscoul d disagree asto whether agewas
adeterminativefactor inldeal’ sdecisionto terminate Haun and its subsequent refusal to hire
himback. Boeing Co. v. Shipman, 411 F.2d 365, 374-75 (5th Cir. 1969) (en banc); Wilson
v. Monarch Paper Co., 939 F.2d 1138, 1146 (5th Cir. 1991).

Ideal argues that “where the hirer and the firer are the same individual and the

termination of employment occurs within arelatively short time span following the hiring,



a strong inference exists that discrimination was not a determining factor for the adverse
actiontaken by theemployer.” Proudyv. Stone, 945 F.2d 796, 797 (4th Cir. 1991); seeL owe
v. J.B. Hunt Transp. Inc., 963 F.2d 173, 175 (8th Cir. 1992); LeBlanc v. Great American
Ins. Co., 6 F.3d 836, 847 (1st Cir. 1993). While evidence of such circumstancesisrelevant
in determining whether discrimination occurred, we decline to establish a rule that no
inference of discrimination could arise under such circumstances. Instead, we prefer to look
at the evidence as a whole, keeping in mind the ultimate issue: Whether age was a
determinative factor in the employment decision. Hazen Paper Co. v. Biggins, 113 S. Ct.
1701, 1706 (1993); see St. Mary’s, 113 S. Ct. at 2753-54.

Haun presented evidencefromV ander Pan that the president of Ideal, VinceNall, had
informed Ideal human resources officialsthat he did not want to hire older workers. Vince
Nall did not testify in thiscase. Vander Pan's testimony would allow areasonable juror to
conclude that officials at Ideal used age as a determinative factor in employment decisions
generally. This climate of age discrimination, coupled with the evidence as a whole,
especially Haun’ s experience applying for the Virginiajob, would allow areasonable juror
to infer that age was a determinative factor in Ideal’s decision to fire, and then refuse to
rehire, Haun.

The circumstances surrounding the Virginiajob certainly alow an inference of age
discrimination. Asnoted earlier, the salesman who had the job was over 40 years of age and
was fired, with Ideal telling him that the firing was not performance related, but merely a
restructuring. When Haun applied for this same job, he was told that it was not available,
because the fired salesman’ s supervisor was taking over the position. This never happened

and three weeks later Ideal advertised the position in the Richmond paper. When the fired



salesman reapplied for the job he was turned down and a 26 year old with no prior sales
experience was hired.

Finaly, therewasevidenceintherecord that Ideal lied about the reasonit fired Haun.
For example, Ideal told Haun that his firing was not performance related, while at trial it
argued that he was fired because of performance. As we recently clarified in Rhodes v.
Guiberson Oil Tool, dipop.at _ (5th Cir. 1996) (en banc), proof that an employer lied
to the employee about its reason for the discharge is not sufficient by itself to demonstrate
unlawful discrimination under the ADEA; but such circumstantial evidence may be
considered by the jury, along with the other evidencein this case, in arriving at the ultimate
conclusion. Becausethis case was tried fully to the jury, our only inquiry is whether Haun
proved the ultimate issue: That age actually motivated and was a determinative factor in
Ideal’ s employment decision. Hazen Paper, 113 S. Ct. at 1706.

“The jury heard both sides and the jury spoke. That isabout all thereisto say about
agediscrimination liability inthiscase. Therewere clearly two sidesto thiscase.” Wilson,
939 F.2d at 1146. The jury believed Haun and his evidence; it did not believe Ideal.
Consequently, the jury’ s verdict on age discrimination is affirmed.

Evidentiary Issues
The Termination Agreement

Haun sought to have admitted into evidence the “Termination Agreement and
Release’ (the"agreement") that Ideal prepared and asked Haun to sign when they fired him.
Onmotioninlimineby Ideal, thedistrict court originally excluded the agreement, sayingthat

it was inadmissible under Federal Rule of Evidence 408,? which precludes the admission of

Rule 408 reads, in relevant part:
Evidenceof (1) furnishing or offering or promising to furnish, or (2) accepting
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statements made in settlement negotiations. However, at trial, the district court reversed
itself, and relying upon the Ninth Circuit decision in Cassino v. Reichold Chemicals, Inc.,
817 F.2d 1338 (9th Cir. 1987), cert. denied, 484 U.S. 1047 (1988), held that the agreement
did not fall under Rule 408. In Cassino, the employer asked the employeeto sign arelease
when hewasfired. The Ninth Circuit held that there was no dispute between the parties at
the time of the firing, so the release did not fall within Rule 408.

Wehave concludedto pretermit any decision asto whether the releasewasadmissible
in this case;® and assume arguendo that it was not admissible. However, that assumption
doesnot end our examination. Inorder to bereversibleerror, an erroneousevidentiary ruling
must affect a party’s “substantial right.” F.R.E. 103(a). In determining whether a party’s

substantial rights have been affected, we “*must proceed on a case to case basis rather than
apply amechanical rule.’”” Munn v. Algee, 924 F.2d 568, 573 (5th Cir. 1991) (quoting 1 J.
Weinstein & M. Berger, Weinstein's Evidence § 103[01] at 103-6 (1990)). “An error is
harmlessif the court issure, after reviewing the entire record, that the error did not influence
thejury or had but avery dlight effect onitsverdict.” Pregeant v. Pan Am. World Airways,
Inc., 762 F.2d 1245, 1249 (5th Cir. 1985). The party claiming error has the burden of

showing how its substantial rights were effected. Munn, 924 F.2d at 573; Stitt Spark Plug

or offering or promising to accept, avaluable consideration in compromising
or attempting to compromise aclaim which was disputed asto either validity
or amount, is not admissible to prove liability for or invaidity of the claim or
its amount. Evidence of conduct or statements made in compromise
negotiationsis likewise not admissible.

Our decisionto pretermit thisissue was based on two competing concerns: first, under
the facts of this case there is some doubt that this agreement was intended to be the product
of any actual settlement negotiations; but on the other hand there is doubt about the
continuing precedential value of Cassino given that since that case was decided Congress
passed the Older Workers Benefit Protection Act, 29 U.S.C. 626(f) which clearly
contemplates arguments to be effective as of "termination”.
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Co. v. Champion Spark Plug Co., 840 F.2d 1253, 1258-59 (5th Cir.), cert. denied, 488 U.S.
890 (1988).

Ideal has failed to identify any violation of a substantial right. Inits briefing, |deal
merely states that “[t]he improper admission of [the agreement] and references to [the
agreement], over ldeal’s objection, affected a substantial right of Ideal’s and compels
reversal.”

After reviewing the record, we are convinced that Ideal’ s substantial rights were not
affected by admission into evidence of the agreement. The agreement contains no
admissions of liability; it merely states that in exchange for certain benefits, Haun waives
any employment claimshe might have against |deal and he promisesto “ speak well” of Ideal.
In light of the other evidence of discrimination discussed above, we find that the agreement
did not influence the jury or had but avery dight effect onitsverdict. Therefore, thedistrict
court's admission of the agreement was harmless.

Vander Pan’s Opinion Testimony

Ideal arguesthat the district court erred in admitting certain portions of John Vander
Pan’ s deposition testimony. The district court allowed approximately 30 lines of contested
testimony inwhich Vander Pan expressed hisopinionthat | deal wasdeliberately phasing-out
older workers. Specifically, Vander Pan testified that (1) in the past he had been told to
“build a case” against an older worker; (2) remarks had been made about his own age by
superiors; and (3) Ideal aggressively pushed older employees into early retirement. Ideal
contendsthat the testimony should have been excluded because it wasin response to leading
guestions, the testimony was irrelevant and the opinions were based on hearsay. “The
admission of evidenceiswithinthe sound discretion of thedistrict court.” Olitsky, 964 F.2d

at 1474. The district court did not abuse this discretion in admitting the deposition
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testimony. Vander Pan’s testimony was properly admitted as the opinion of alay witness.
Federal Rule of Evidence 701 allowslay opinion testimony that is (@) rationally based on
the perception of the witness and (b) helpful to a clear understanding of the witness
testimony or the determination of afactinissue.” Vander Pan’sopinion testimony that | deal
was phasing out older workers was based on his perception and helped the jury determine
whether Ideal discriminated. E.E.O.C. v. Manville Sales Corp., 27 F.3d 1089, 1094 (5th
Cir. 1994), cert. denied, 115 S. Ct. 1252 (1995); Wilson, 939 F.2d at 1146. Thus, the
testimony fell within Rule 701.
Intentional Infliction of Emotional Distress

Haun asserts that the district court erred in granting Ideal’ s motion for judgment as
amatter of law on hisMississippi law intentional infliction of emotional distressclaim. We
review judgments as a matter of law de novo, using the same standard of sufficiency asthe
trial court. Williamsv. Briggs Co., 62 F.3d 703, 705 (5th Cir. 1995). Judgment as a matter
of law is appropriate when “the evidence at trial points so strongly and overwhelmingly in
the movant’ s favor that reasonable jurors could not reach a contrary conclusion.” Boeing,
411 F.2d at 374-75. Omnitech Int’'| v. Clorox Co., 11 F.3d 1316, 1323 (5th Cir.), cert.
denied, 115 S. Ct. 71 (1994).

Haun'sintentional infliction of emotional distress claimisapendent statelaw claim.
Thus, we apply Mississippi substantive law in determining whether Ideal’s motion was
properly granted. Wilson, 939 F.2d at 1143. Mississippi courts recognize intentional
infliction of emotional distress when “the defendant's conduct . . . evokes outrage or
revulsion.” Sears, Roebuck & Co. v. Devers, 405 So.2d 898, 902 (Miss. 1981). Aswe have
stated before, it is difficult to prove intentional infliction of emotional distress:

It has not been enough that the defendant has acted with an intent
which is tortious or even crimina, or that he has intended to inflict
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emotional distress, or even that his conduct has been characterized by
"malice," or adegree of aggravation which would entitle the plaintiff
to punitive damages for another tort. Liability has been found only
where the conduct has been so outrageousin character, and so extreme
in degree, as to go beyond all possible bounds of decency, and to be
regarded asatrocious, and utterlyintolerableinacivilized community.
White v. Walker, 950 F.2d 972, 978 (5th Cir. 1991) (emphasis added) (quoting
RESTATEMENT (SECOND) OF TORTS § 46, comment d).

Haun contends that Don Ambrose’ s conduct regarding probation was so outrageous
and beyond the bounds of decency as to be intentional infliction of emotiona distress.
Ambrose lied to Haun about his probationary status, waited three months before informing
him of the probation and failed to remove him from probation. Haun put on testimony from
|deal officialsthat Ambrose' sconduct wasthe equivalent of “ stabbing someonein the back.”

Ambrose's conduct certainly was not praiseworthy; it might even riseto the level of
wrongful. However, no reasonable juror could conclude that his conduct was “so extreme
in degree, asto go beyond all possible bounds of decency, and to be regarded as atrocious,
and utterly intolerable in a civilized community.” White, 950 F.2d at 978. Therefore, the
district court did not err in granting judgment as amatter of law in favor of Ideal on Haun’s
intentional infliction of emotional distress claim.

CONCLUSION

For the foregoing reasons, the judgment of the district court is, in all respects,

AFFIRMED.
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