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Appeal from the United States District Court for the Southern
District of M ssissippi.

Before PCLI TZ, Chief Judge, REAVLEY and BARKSDALE, Circuit Judges.

REAVLEY, Circuit Judge:

The manufacturer and seller of Honda notorcycles appeal for
the second tine! a judgnment in favor of a rider who lost his leg in
a collision between his notorcycle and an autonobile. Hi s vehicle
had no | eg guards, an om ssion that plaintiff Satcher clains nade
t he product defective and unreasonably dangerous in a crash. The
district court's judgnent enforces a jury verdict. W vacate the
award of punitive damages and ot herwi se affirm

BACKGROUND

Satcher sued three Honda conpanies (collectively Honda) and
obtained a favorable jury verdict awarding him approxinmately $1
mllion in actual damages and $2 million in punitive damages. In
the first appeal we held that under M ssissippi |aw the recovery

was barred because the all eged defect, the | ack of | eg guards, was

!Sat cher v. Honda Motor Co., 984 F.2d 135 (5th Cr.)
(reversing and rendering in favor of Honda), vacated, 993 F. 2d 56
(5th Gr.1993) (on petition for rehearing remanding to district
court).



open and obvious to the ordinary consuner. W reversed and
rendered, reasoning that the case should have never gone to the
jury and that the district court should have granted defendants'
nmotion for summary judgnent.

A fewnonths after our first opinion, however, the M ssi ssi ppi
Suprene Court made clear that the Fifth Grcuit's rule, that an
open and obvious product defect could not be a ground for
liability, was not Mssissippi law. The M ssissippi Legislature
al so enacted a new statute bearing on product liability. On
rehearing, we vacated the prior opinion and remanded the case to
the district court to address these new devel opnents in M ssi ssi pp
I aw.

The M ssissippi case in question is Sperry-New Holland v.
Prestage, 617 So.2d 248 (M ss.1993). The court there approved a
risk-utility analysis in products cases, and held that the trial
court had not erred in applying that analysis rather than a
consuner expectations analysis. The critical distinction for our
purposes is that even if the dangerousness of the product is
obvi ous to a reasonabl e consuner, the plaintiff can still recover
in sone cases:

Ina"risk-utility" analysis, a product is "unreasonably
dangerous"” if a reasonable person would conclude that the
danger-in-fact, whether foreseeable or not, outweighs the
utility of the product. Thus, evenif a plaintiff appreciates
t he danger of a product, he can still recover for any injury
resulting fromthat danger provided that the utility of the
product is outwei ghed by the danger that the product creates.
Under the "risk-utility" test, either the judge or the jury
can balance the utility and danger-in-fact, or risk, of the
pr oduct .

ld. at 254. The court further made cl ear that the "patent danger™
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or "open and obvi ous" bar to recovery in products cases is not to
be followed in M ssissippi:

Under the "patent danger" rule, "a product that has an open
and obvi ous danger is not nore dangerous than contenpl ated by
t he consuner, and hence cannot, under the consuner expectation
test applied in Mssissippi, be unreasonably dangerous.”
Toney [v. Kawaski Heavy Industries, Ltd.] 975 F.2d [162] at
165 [ (5th G r.1992) ] (quoting Melton, 887 F.2d at 1243).

Having here reiterated this Court's adoption of a
"risk-utility" analysis for products liability cases, we hol d,
necessarily, that the "patent danger" bar is no |onger
applicable in Mssissippi. Under a "risk-utility" analysis,
the "patent danger" rule does not apply. In "risk-utility,"
t he openness and obvi ousness of a product's design is sinply
a factor to consider in determ ning whether a product is
unr easonabl y danger ous.
ld. at 256 n. 4. The court further held that Fifth Crcuit cases
applying the consuner expectations test had incorrectly applied
M ssissippi law. |d. at 256.2

The district court subsequently responded with a carefully
written Menorandum Qpi ni on and Order on Remand. The court pointed
out that the new statute, Mss. CooE A\NN. 8§ 11-1-63, 8§ 11-1-65, did
not becone effective until July 1, 1993 (procedural) and July 1,

1994 (substantive), too late to have any effect on the 1991 trial

2Sonme federal judges have had difficulty understandi ng
M ssi ssippi products liability law, including the neaning of
coment i of the Restatenent (Second) of Torts 8§ 402A (re
"consuner expectations"). See Melton v. Deere & Co., 887 F.2d
1241, 1246 (5th G r.1989) (Reavley, J., dissenting). No
M ssissippi |law controlling this case is "inits infancy," as the
di ssent characterizes risk-utility subm ssion

As we enphasi ze bel ow, the jury has found the product
w thout | eg guards to be unreasonably dangerous, and has
al so found that the ordinary consuner woul d not appreciate
the danger. The mgjority will not specul ate about what a
new jury woul d decide, but we are convinced that M ssissipp
courts would find nothing in this record to justify ordering
plaintiff to retry his case ten years after his injury.
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of the Satcher case. Mowving to Prestage, the district court read
that decision to fault the Fifth Grcuit's view of M ssissippi |aw
but not to fault the trial court's submssion inthis case. Wile
arisk-utility analysis woul d have been appropri ate under Prestage,
t he def endant here requested the consuner expectations instruction
that was given and the jury returned a verdict of unreasonable
dangerousness. There being no error and no mani fest injustice, the
j udgnent was again entered on the verdict.
DI SCUSSI ON

A. The | npact of Prestage.

Honda argues that Prestage altered the analysis used in
products cases, changing the focus away fromconsuner expectations
for the product to whether the danger outweighs the utility of the
product. Honda contends that the open and obvious nature of the
danger is only one factor to consider, and that because the
analysis nowrequired is fundanentally different, Hondais entitled
toanewtrial. In effect, Honda argues that Prestage announced a
new common Jlaw rule, and that new rule should be applied
retroactively so as to afford Honda a right to a new trial.

Both the M ssissippi Suprenme Court and this court have held
that Prestage did not change the law. Prestage concluded that in
prior decisions the M ssissippi Suprenme Court "has clearly noved
away froma "consuner expectations' analysis and has noved towards
"risk-utility." " 617 So.2d at 253. It purported to apply a
risk-utility analysis adopted in earlier decisions. |d. at 253.

On rehearing the first appeal in our case, we explained that



Prestage held that "contrary to prior Fifth Crcuit opinions and
this panel's opinion in the instant case, M ssissippi applies a
"risk-utility' analysis in products liability cases and has done so
since 1987." 993 F.2d at 57. W are not in a position to
contradi ct the M ssissippi Suprene Court's own concl usion, as well
as that of our own panel, that Prestage did not change M ssi ssi ppi
law. It is true, however, that fromthe perspective of the parties
in this case Prestage has changed the Fifth Crcuit's readi ng of
M ssissippi lawin that the patent danger of a product is not a bar
to recovery. That change is not in Honda's favor, nor does it nean
that Honda was prejudiced by the |law under which this case was
tried.

The M ssissippi court has explained to us in Prestage that
the risk-utility analysis of the danger of a product is the
analysis to be wused, rather than that of only consuner
expect ati ons. Again, this nodification of our understandi ng of
M ssi ssippi | aw does not help Honda in this case, and it wll not
justify affording Honda a newtrial. The nodification adds strings
to the bow of the plaintiff, not the defendant. |In the words of
the Prestage court:

[E]ven if a plaintiff appreciates the danger of a product, he
can still recover for any injury resulting from that danger
provided that the utility of the product is outwei ghed by the
danger that the product creates.
617 So.2d at 254.
In the trial of this case the jury was instructed that
Satcher's product liability claimdepended upon his proving that
"the product was in a defective condition making it unreasonably
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dangerous to the user." It was then explained to the jury:

A product is in a defective condition unreasonably dangerous

to the user when it has a propensity or a tendency for causing

physi cal harm beyond that which woul d be contenpl ated by the

ordinary wuser having ordinary know edge of a product's

characteristics known to the foreseeabl e cl ass of persons who

woul d normal ly use the product.
Acting wunder that instruction, the jury found for Satcher,
necessarily finding that the ordinary user would not contenplate
the full propensity or tendency of the lack of | eg guards to cause
physi cal harm To be sure, users know that notorcycles are
dangerous, and they know that the absence of |eg guards m ght add
to the chances of harm This jury could find, however, that
Honda's notorcycles were nore likely to cost the rider a |leg than
the ordinary rider would contenplate. The evidence reflects
experience with notorcycle injuries beyond the contenpl ati on of the
ordinary rider. Since the jury found for Satcher on this issue, it
is imuaterial whether the utility of the notorcycle w thout guards
woul d wei gh | ess than that danger. Satcher prevailed on the first
step and need not be concerned with the second step, and a retri al
to submt the second step cannot be justified.
B. Punitive Damages

The jury awarded and the district court entered judgnent for
puni tive damages of $2 mllion. Honda asks that we reverse this
award because applicable | aw and the evidence do not support it.
1. Preservation of Error

At the outset we address Satcher's argunent that error was not
properly preserved on this point. Satcher points out that Honda

did not file a post-verdict notion for judgnent under FED.R QvVv. P
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50(b). Rule 50(a) provides for the filing of a notion for judgnent
as a matter of |aw based on insufficient evidence prior to the
subm ssion of the case to the jury. Rul e 50(b) provides for a
renewed notion (previously known as a notion for judgnent
notw t hstandi ng the verdict or JNOV notion) after the verdict.

To fully preserve error on appeal for failure to grant a
nmotion for judgnent, the noving party nust file both a pre-verdict
Rul e 50(a) notion at the close of all the evidence and the renewed
Rul e 50(b) notion. An appellant who failed to do so in the
district court is not entitled to rendition of judgnment in his
favor on appeal, but is at nbst entitled to a new trial.?3

Honda di d, however, nove for judgnent as a matter of |aw on
the issue of punitive danages at the close of the plaintiff's case
and at the close of all the evidence. After the verdict Honda
filed a notion styled a "notion for new trial,"” but it not only
argued for a new trial but reurged the notion for judgnent, and
specifically argued that a directed verdict should have been
granted on the claimfor punitive damages.

Honda's nonconpliance with the rule was little nore than
failing to style its notion correctly. We excuse technical
nonconpliance with Rule 50 where its basic purposes have been
satisfied. E.g., MacArthur v. University of Texas Health Center,
45 F. 3d 890, 896-98 (5th Cr.1995); MCann v. Texas Cty Refining,
Inc., 984 F.2d 667, 671 (5th G r.1993) ("In the past, the Court has

Phillips v. Frey, 20 F.3d 623, 627 (5th Cir.1994); Zervas
v. Faul kner, 861 F.2d 823, 832 n. 9 (5th Cr.1988); Smth v.
Transworld Drilling Co., 773 F.2d 610, 615 (5th G r. 1985).
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been wlling to excuse certain "de mnims' departures from
techni cal conpliance with Rule 50(b)."); Bohrer v. Hanes Corp.
715 F.2d 213, 216-17 (5th G r.1983), cert. denied, 465 U S. 1026,
104 S.Ct. 1284, 79 L.Ed.2d 687 (1984). The basic purposes of the
Rule are "to enable the trial court to re-exam ne the question of
evidentiary insufficiency as a matter of lawif the jury returns a
verdi ct contrary to the novant, and to alert the opposing party to
the i nsufficiency before the case is submtted to the jury, thereby
affording it an opportunity to cure any defects in proof should the
notion have nerit." Bohrer, 715 F.2d at 216. W concl ude that
these basic purposes were satisfied here and that error was
therefore preserved under Rul e 50.
2. Whether Satcher Is Entitled to Punitive Damages

Judgnent as a matter of lawis proper on anissueif "thereis
no legally sufficient evidentiary basis for a reasonable jury to
find for that party on that issue.” FED. R Cv.P. 50(a). I n
review ng the denial of a notion for judgnent, a jury verdict "nust
be uphel d unless the facts and i nferences point so strongly and so
overwhelmngly in favor of one party that reasonabl e nen coul d not
arrive at any verdict to the contrary."” Western Co. of North
America v. United States, 699 F.2d 264, 276 (5th Gr.), cert.
denied, 464 U S. 892, 104 S. . 237, 78 L.Ed.2d 228 (1983).

The law of Mssissippi allows punitive danages only in
"extrene cases;" they "are not favored in the law and are to be
allowed only with caution and within narrow limts." Tideway QO |

Prograns, Inc. v. Serio, 431 So.2d 454, 460 & n. 1 (M ss. 1983).



"[T] here nust be sone elenent of aggression or sone coloring of
insult reflecting malice, gross negligence, or ruthless disregard
for the rights of others.” Illinois Cent. R R v. Wite, 610 So.2d
308, 320 (M ss.1992). In regards to gross negligence, "punitive
damages are ordinarily recoverable only in cases where the
negligence is so gross as to indicate reckless or wanton di sregard
of the safety of others.™ Beta Beta Chapter of Beta Theta Pi
Fraternity v. May, 611 So.2d 889, 894 (M ss.1992) (quoting Bel k v.
Rosanond, 57 So.2d 461, 468 (M ss.1952)).

Under these standards, we conclude that Satcher was not
entitled to punitive danmages. Evidence relevant to this
i nqui ry—the dangers of a notorcycle | acking | eg guards and Honda's
know edge of such dangers—ean be summarized as foll ows. Wi | e
pol i ce notorcycl es have | eg guards, all notorcycl es marketed by all
manuf acturers to the general public lack them Satcher's theory,
therefore, was that Honda's conduct in nmarketing its products in
the sane design of every notorcycle marketed in the world to the
general public was so extrene or outrageous as to justify punitive
damages.

Motorcycle leg injuries are a common and serious problem of
whi ch Honda and the industry as a whole are aware. Leg injuries
account for a significant percentage of all notorcycle injuries.
The concept of protective |eg guards on notorcycles has existed
since the 1930's. A nunber of scientific studies, of which Honda
i s aware, have been conducted over the years regarding the efficacy

of leg guards. A British physician, Dr. Bothwell, conducted sone



early tests in the 1960's. Two engineers, Arthur Ezra and Harry
Pet erson, received federal funding to conduct further tests at the
Denver Research Institute (DRI). They both testified as experts
for Satcher, and were of the view that "robust" leg guards or a
reinforced "fairing" should be avail abl e on notorcycles, and woul d
have been effective in reducing Satcher's injuries. They believe

that all notorcycles | acking | eg guards are unreasonably dangerous

product s. An accident reconstruction expert, Dr. Fogerty,
testified to the same effect. Ezra and Peterson worked with Dr.
Bothwel | on the DRI studies. Dr. Bothwell apparently disagrees

wth Ezra and Peterson, although the exact nature of the
di sagreenent is not clear fromthe record.

"Conventional" leg guards or crash bars which are not as
strong as Ezra and Peterson recomend are available in kits and are
added to police notorcycles. Police crash bars are used in part to
hold lights or other accessories needed on police vehicles. Their
efficacy as a safety device is the subject of disagreenent.
Kenneth Harns, a former Mam police chief with experience on the
motorcycle patrol and in investigating notorcycles accidents,
believes that police crash guards, particularly those used on
Har | ey- Davi dson notorcycles, are effective in reducing injuries.
Har ns conceded that he had no scientific or engineering expertise
in notorcycl e design. Har | ey- Davi dson has expressly recomended
agai nst the use of crash bars on its police notorcycles.

Al t hough certain studies indicate that I|eg guards are

effective, no governnent in the world has ever required them No
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pr of essi onal organi zation that reviews engineering safety
standards, such as the Society of Autonotive Engineers or the
Anmerican National Standards Institute, has ever recomended | eg
guards. Ezra believes that the failure of the federal governnent
to act on his own work was due to a deregulatory environnent in
governnent during the Carter/Reagan years and pressure from the
i ndustry.

Honda presented two well-qualified experts, John Snider and
Warner Ri |l ey, who opi ned that | eg guards shoul d not be used because
their safety benefits are outwei ghed by their safety di sadvant ages,
including the possibility of greater upper body injuries. For
exanpl e, Riley explained that the problemw th unpadded robust bars
is that they can cause the cyclist to | eave the notorcycle and | and
upside down, and that padded crash bars increase in-flight
whi pl ash, which can result in a broken neck. They were al so of the
view that in this particular accident Satcher would not have
benefitted from crash bars. There is a disagreenent in the
scientific comunity as to whether head i npact i ncreases when crash
bars are used.

Honda i tsel f conducted certain crash tests in the 1960's. One
report concluded that at certain speeds crash bars are effective at
reducing |l eg inpact in an angled collision. However, it found that
in broadside collisions "there seens to be an indication that each
of the various body area inpacts is greater in the case of
nmot orcycl es equi pped with crash bars than in the case of those

whi ch are not," and that a conmerci ally avail abl e crash bar "has no
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protective effect or it has a possible reverse effect in broadside
collision[s]." This conclusion was disputed by Ezra as not
supported by Honda's own experinental data. The report al so noted
that it was far fromdefinitive.* A Honda chief engineer testified
that "thus far we have created, tested, evaluated various
experinental devices; however, we have yet to cone up with a ..
practical as well as effective device that would protect the leg."
Summarizing, the jury heard evidence that (1) there is a
genuine dispute in the scientific comunity as to whether |eg
guards do nore harmthan good, (2) no governnent or agency thereof
has ever required them (3) no i ndependent testing or professional
organi zati on has ever recommended them (4) one of the origina
researchers on the problem who worked wth two of plaintiff's
experts disagrees with them (5) the industry as a whole
categorically rejects the need for |eg guards, and (6) Honda's own
testing on their use reached no definitive conclusions. On this
record we hold that no reasonable jury could conclude under
M ssissippi law that this is an "extrene case" neriting punitive
damages, or that Honda's conduct rose to |l evel of "malice, ruthless

di sregard or gross negligence" required for the inposition of such

4t states in its preface:

To judge the propriety of equi pping notorcycles with
crash bars, we nust, as described | ater, have the
cooperation of many other studies. The present test is
by no neans satisfactory; it is a nere fragnment of the
| ong-termtest program extendi ng over the future.
Therefore, a definitive conclusion cannot be drawn from
the present test results; however, our approach to the
el uci dation of effect of the crash bar is to be carried
on for the inprovenent of notorcycle safety.

12



damages. W therefore vacate the award of punitive damages.
C. Evidentiary Rulings

Honda conpl ains of several evidentiary ruling by the court.
"Under [FED. R EviD.] 103(a), appellate courts should reverse on the
basis of erroneous evidentiary rulings only if a party's
substantial rights are affected. Moreover, the party asserting
error based on erroneous rulings bears the burden of proving that
the error was harnful." Carroll v. Mrgan, 17 F.3d 787, 790 (5th
Cir.1994) (citation omtted).

Honda conpl ai ns that Kenneth Harns (di scussed above) shoul d
not have been allowed to testify as an expert on lower |eg
protection. "A trial court's ruling regarding adm ssibility of
expert testinony is protected by an anbit of discretion and nust be
sustai ned unl ess mani festly erroneous."” Christophersen v. Allied-
Signal Corp., 939 F.2d 1106, 1109 (5th Cr.1991), cert. deni ed, 503
UsS 912, 112 S.C. 1280, 117 L.Ed.2d 506 (1992). Honda ar gues

that Harns is not an engi neer; however FeED. R Evib. 702 al |l ows t hat

a wtness may be qualified by "know edge, skill, experience,
training or education.” The district court did not manifestly err
in finding him qualified to testify as an expert. Anong ot her

qualifications, he was on the Mam police notor squad for
approximately nine years, and has investigated hundreds of
nmot orcycl e acci dents. Further, Honda does not denonstrate that its
substantial rights were affected. Harns' testinony regarding |eg
guards was cunul ative of the testinony of three other experts on

this subject, and he was thoroughly cross-exam ned regarding his
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| ack of formal scientific and engi neering training.

Honda next conplains that the testinony of Ezra and Peterson
regarding the severity of Satcher's injuries if a crash bar had
been instal |l ed was specul ative or lacking in scientific certainty.
We fail to see any error here. Both experts were highly qualified.
Both testified that with proper |leg protection Satcher would not
have lost his leg, and Ezra testified that he m ght have suffered
no nore than a bruise. The testinony was properly all owed.

Honda al so conpl ains that the court erredin not allowingits
experts to change or nodify at trial their opinions given in
pretrial discovery that the accident occurred in Satcher's | ane.
The experts agreed before trial that the collision occurred in
Satcher's lane, in part because an eyewitness and the police
officer who investigated the accident had given statenents
supporting this conclusion. These two individuals then gave
different testinony at trial, suggesting that the collision m ght
have occurred in the autonobile's |ane. The district court
reasoned that it would be unfair to allow the experts to change
their testinony after discovery. Honda argues that this issue is
relevant to Satcher's contributory negligence and assunpti on of the
risk. Wiile the lane in which the accident occurred is certainly
relevant to contributory negligence, Honda fails to show that its
substantial rights were affected. The jury heard from Sat cher, the
eyew tness and the police officer at trial. The jury hardly needed
expert testinony to explain that driving in the wong |ane of

traffic is negligent. As to the question of which lane the
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accident occurred, Honda fails to explain how expert testinony
woul d have significantly bol stered or discredited the testinony of
the lay w tnesses.

Finally, Honda conplains that the district court erred in
failing to submt a jury issue on assunption of risk. The court
did submt instructions on contributory negligence. |In Braswell v.
Econony Supply Co., 281 So.2d 669, 677 (M ss. 1973), the M ssissipp
Suprene Court held that where contributory negligence and
assunption of risk overlap and coincide, the defense of
contributory negligence applied. "If the circunstances show t hat
the plaintiff may have assuned the risk but al so indicate that the
plaintiff may have been negligent w thout assum ng the risk, then
the two doctrines overlap, and only the conparative negligence
instruction should be given." Richardson v. Cayton & Lanbert M g.
Co., 657 F.Supp. 751, 754 (N.D. M ss. 1987). The court did not err
inrefusing to submt the assunption of risk instruction.

The award of punitive damages is vacated and in all other
respects the judgnent is affirnmed.
AFFI RVED | N PART, VACATED | N PART.

RHESA HAVKI NS BARKSDALE, Circuit Judge, dissenting in part and
concurring in part:

"Spur not an unbroken horse; put not your plowshare too deep
intonewland." Sir Walter Scott, The Monastery [1820]. Answer of
the Author of Waverley to the Letter of Captain Cutterbuck, ch.
25. Even though this nmatter is governed by entirely new ground
rules, the mpjority refuses to remand it for a new trial
Accordingly, | respectfully dissent fromthat part of its opinion
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(part A; "The Inpact of Prestage "); in all other respects,
concur.

The M ssissippi Suprene Court's fairly recent holding in
Sperry-New Hol | and v. Prestage, 617 So.2d 248, 253-56 (M ss.1993),
that "risk-utility", rather than "consunmer expectations", is, and
has been since 1988, the relevant analysis for M ssissippi strict
product liability was, to say the |east, npbst unexpected.! See,
e.g. Batts v. Tow Motor Forklift Conmpany, 153 F.R D. 103, 106
(N.D. M ss.1994) (observing that with Prestage, "the M ssissipp

Suprene Court let the rest of the world in on the best kept secret

in Mssissippi jurisprudence"). But, Prestage provided only a
broad statenent of the |law of Mssissippi; and, for the reasons
set forth below, | cannot join in the majority's application of
this analysis, still inits infancy in Mssissippi, to justify not

holding a new trial.

The majority has concluded that a newtrial is not justified,
apparent |y because Honda woul d have no reasonabl e chance of success
under the risk-utility analysis. | cannot agree. To date, there
are no published cases in M ssissippi either applying, or further

defining, the Prestage analysis.? This alone gives pause to the

The author of the majority opinion is one of the few who
previ ously questioned M ssissippi's adherence to the consuner
expectations test. See Melton v. Deere & Co., 887 F.2d 1241,
1246-47 (5th Gr.1989) (Reavley, J., dissenting).

2Not only are there no cases expoundi ng Prestage, there are
al so no M ssissippi cases detailing the analysis of the cases on
which Prestage relied: Wittley v. Cty of Meridian, 530 So.2d
1341 (M ss.1988), and Hall v. M ssissippi Chem cal Exp., Inc.,
528 So.2d 796 (M ss.1988). Indeed, one court has observed that
bet ween 1988, when M ssissippi is said to have adopted the
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majority's conclusion that Honda would necessarily |ose under
risk-utility. Furthernore, to the extent Prestage can be clearly
understood, | amtroubled by the majority's application.

As stated in Prestage, the proper inquiry in Mssissippi for
a strict product liability claimis whether "the danger-in-fact ..
outwei ghs the utility of the product”. 617 So.2d at 254. But, the
M ssi ssi ppi Suprene Court provided little, if any, guidance for
making this inquiry, stating only that, "[i]n balancing a product's
utility against the risk of injury it creates, a trial court my
find it helpful to refer to the seven factors enunerated in
Prof essor John Wade's article, On the Nature of Strict Tort
Liability for Products, 44 Mss.L.J. 825." ld. at 256 n. 3
(enphasi s added). Those factors are:

(1) The usefulness and desirability of the product—ts
utility to the user and to the public as a whole.

(2) The safety aspects of the product—+the |ikelihood that
it wll cause injury, and the probable seriousness of the
injury.

(3) The availability of a substitute product which would
meet the sanme need and not be as unsafe.

(4) The manufacturer's ability to elimnate the unsafe
character of the product without inpairing its useful ness or
making it too expensive to nmaintain its utility.

(5) The user's ability to avoi d danger by the exercise of
care in the use of the product.

(6) The wuser's anticipated awareness of the dangers
inherent in the product and their avoidability, because of

risk-utility analysis, and 1993, when Prestage was deci ded, at

| east one M ssissippi Suprene Court case inplied that the
consuner expectations test was still applicable. See Batts, 153
F.R D. at 108-09 (citing Kussman v. V & G Wl ding Supply, Inc.,
585 So.2d 700, 703-04 (M ss.1991)).
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general public know edge of the obvious condition of the
product, or of the existence of suitable warnings or
i nstructions.

(7) The feasibility, on the part of the manufacturer, of
spreading the loss by setting the price of the product or
carrying liability insurance.

Id. The mpjority seens to have found one of the above factors,
nunber six, to be dispositive, stating:
Acting under [a consuner expectations] instruction, the jury
found for Satcher, necessarily finding that the ordinary user
woul d not contenplate the full propensity or tendency of the
| ack of |l eg guards to cause physical harm... Since the jury
found for Satcher on this issue [consuner expectations], it is
immaterial whether the utility of the notorcycle wthout
guards would weigh | ess than that danger. Satcher prevailed
on the first step and need not be concerned with the second
step, and a retrial to submt the second step cannot be
justified.
By the foregoing, | understand the nmajority to conclude that the
jury's finding on consuner expectations trunps, even under the
risk-utility analysis.® This runs contrary to even the mnim
gui dance of fered by Prestage.
In light of the seven factors suggested by Prestage, a
consuner's awareness of the danger inherent in a product is but one
factor to consider in the risk-utility analysis. See al so

Prestage, 617 So.2d at 256 n. 4 (rejection of "patent danger"”

31t seens nore than sonewhat anomal ous to give credence to
the jury's verdict for Satcher under the consuner expectations
test, when, on appeal fromthat verdict, our court found that,
under this (consuner expectations) analysis, Honda was entitled
to judgnent as a matter of law, accordingly, we reversed and
rendered judgnent for Honda. Satcher v. Honda Mdtor Co., Ltd.,
984 F.2d 135, 138 (5th Cir.), vacated, 993 F.2d 56 (5th
Cir.1993). Qur court vacated its opinion, not because of a
change of heart regarding Honda's entitlenent to judgnent under
t he consuner expectations anal ysis, but because Prestage reveal ed
t hat consuner expectations was no |longer the test in M ssissippi.
Satcher, 993 F.2d at 57-58.
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rule). Moreover, Prestage held that foreseeability of danger was
not di spositive: "In determ ning whether a product is unreasonably
danger ous a reasonable person nmust conclude that t he
danger-in-fact, whether foreseeable or not, outweighs the utility
of the product."” 1d. at 255. (enphasis added) (quoting Wittley
v. City of Meridian, 530 So.2d 1341, 1347 (M ss. 1988)).*
Rightfully so, the nmajority does not undertake to predict the
outcone in this case when all of the suggested factors for
risk-utility analysis are applied. Wth al nbst no guidance on
risk-utility fromthe M ssissippi courts, we cannot forecast how a
jury mght weigh the factors and evi dence here. The majority notes
correctly that the risk-utility analysis "adds strings to the bow
of the plaintiff, not the defendant" but, as noted, a panel of this
court held that, as a matter of |aw, Honda prevailed under the
consuner expectations analysis, and that hol ding was vacated only

because Prestage signal ed that consuner expectations was no | onger

‘Pr est age reads:

In a "risk-utility" analysis, a product is

"unr easonabl y dangerous" if a reasonabl e person would
conclude that the danger-in-fact, whether foreseeable
or not, outweighs the utility of the product. Thus,
even if a plaintiff appreciates the danger of a
product, he can still recover for any injury resulting
fromthat danger provided that the utility of the
product is outwei ghed by the danger that the product
creates.

ld. at 254 (enphasis added). The Prestage court nmade this
statenent as a conparison between risk-utility and consuner
expectations—noting that, with risk-utility, unlike consuner
expectations, the plaintiff does not automatically |ose only
because he "appreciates the danger of a product". O

course, the court did not nean that the opposite was true.
See Id. at 254, 255 n. 3 & 4.
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the test in M ssissippi. See note 3, supra. To hold now that
Honda necessarily loses is a leap | cannot take.

The risk-utility analysis hardly | eaves Honda with no "strings
inits bow'. For instance, perhaps it could make a case for the
high utility of notorcycles in general. For another exanple, and
as to the design at issue, Honda offered evidence that the addition
of |leg guards, although offering greater protection against the
injury suffered by Satcher, mght actually increase the |ikelihood
of fatal injury—an obvious inportant factor in a risk-utility
anal ysi s. Does this nean Honda will prevail? | would not-and,
i ndeed, cannot-hazard a guess. I note only the obvious: t he
ground rul es have changed dramatically in M ssissippi, and those
rul es have yet to be defined with any precision. As such, | cannot
agree with the majority that it would be unjustified to permt the
parties to present their cases to the jury under the proper |egal
standard. To the contrary, in ny opinion, justice requires it.

Accordingly, | nust regretfully, but nost respectfully,

di ssent.
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