UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-60483

JENNI FER WAYM RE,
Pl ai ntiff-Appellant,

VERSUS

HARRI S COUNTY, TEXAS, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

June 13, 1996
Bef ore POLI TZ, Chief Judge, and HI LL! and DeMOSS, Circuit Judges.

DeMOSS, Circuit Judge:

Plaintiff-Appellant Jennifer Waym re appeals froma district
court grant of judgnent as matter of law in favor of Defendant-
Appel l ee Harris County on her clai mof sex discrimnation. Finding
that Waymre failed to establish a hostile work environnent claim
because the county took pronpt renedial action, we affirm the
district court’s grant of judgnent as a matter of |aw

BACKGROUND

Jennifer Waymre, a jailer for Harris County (the “county”),

Circuit Judge of the Eleventh Crcuit, sitting by
desi gnati on.



al l eges that she was di scrim nated agai nst because another jailer,
Eric Smth, had an inmate draw an obscene picture of her. Smth
then showed the picture to other jail enpl oyees.

On February 28, 1992, Eric Smth was working on the sixth
floor of the newly opened 701 Jail in Houston.? Smth was
approached by an i nmate who showed hi m several | andscapes which he
had drawn on handkerchiefs. Smth, who had taken several art
classes in the past, asked the inmate if he coul d draw people. The
inmate replied that he could, so Smth challenged himto draw a
portrait in 15 mnutes. The inmate asked what he shoul d draw, and
Smith said to draw a female deputy. Then Smth said to draw an
inmate with a junpsuit on, shooting craps on the dayroom table
Smth further instructed that the portrait should have a caption,
“anything that’s funny.”

A short while later, the inmate returned with his ‘“artwork.’
The drawing depicted a nmale inmate about to engage in sexual
intercourse with a femal e deputy. The inmate was standi ng behi nd
the deputy, jail junpsuit at his feet, penis erect. The fenale
deputy was on her hands and knees on the dayroom table. The
caption above the inmate read, “Dam|[sic] Baby, you have sone good

pussy,” while the femal e deputy was saying “Hurry up and get that
Nut before the Sgt. cone [sic].” In the picture, the deputy’s
uni formwas on the floor and attached to the belt was a fl ashli ght.

Smth took the picture fromthe inmate. He did not, however

2The jail was called the 701 jail because it was |ocated at
701 North San Jacinto in Houston.
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report the inmate’s conduct, even though the obscene picture was
contraband. Rather than turning the picture over to proper jai
authorities, as regulations require, Smth took the picture hone.
Smth violated jail policies by accepting the picture from the
inmate. Two days later Smth brought the picture back to work and
showed it to other jailers at roll call.

That day several jailers approached Waym re and tol d her about
t he handkerchi ef. They thought that the drawing was of her,
because the deputy in the picture had a flashlight, and Waym re was
the only femal e deputy who wore a flashlight on her belt. She was
under st andabl y upset about the drawi ng and asked Smth if she could
see it. He was initially reluctant to showit to her, but finally
relented. Waymre was disgusted by the picture.

Sergeant Mayberry, Smth'’s and Waymre's supervisor, was
present when Waymre saw the picture. He confiscated the draw ng
and orally reprimanded Smth. Later, Sergeant Mayberry issued a
wittenreprimand to Smth. Sergeant Mayberry i mredi atel y began an
i nvestigation of the incident. Wthin a week he wote a report of
the incident and forwarded it to his i nmedi ate supervi sor.

Wthin a nonth, the matter reached Chief Thomas, second in
command of the Sheriff’'s Departnent, who decided to fire Smth.
Chief Thomas initially prepared a letter firing Smth, but changed
his mnd. |Instead, Chief Thomas decided to wait for the results of
an investigation by the county’'s equal enploynent opportunity
conpliance office. That report determned that Smth had not

harassed Waym re. Chief Thonmas then instructed Captain Adans, the



head of the 701 Jail, to reprimand Smth instead. Captain Adans
gave Smith a formal letter of reprinmnd, which was placed in his
permanent file. In the letter, Smth was warned that further
conduct of this nature could lead to his dism ssal.

In late April 1992, Waymre filed a claimof discrimnation
wth the United States Equal Enploynent Qpportunity Comm ssion
(“EEQCC"), alleging that she had been sexually harassed. |n August
1992, six nonths after the picture incident, Waymre resigned from
the Sheriff’s Departnent.

In May 1993, Waymre filed suit against Harris County,
alleging that (1) she was discrimnated against based on sex
because of a hostile work environnent and (2) Harris County
retaliated against her for filing a conplaint with the EEOCC, both
inviolation of Title VIl of the Gvil R ghts Act of 1964, codified
at 42 U.S.C. § 2000e-2, et seq. Specifically, she alleges that:
(1) alieutenant in the jail told her that he was goi ng to nake her
life hell and (2) she was often trapped in el evators with i nmates, 3
putting her in danger.

A jury found in favor of Waymre on her claim of sexual
harassment, awardi ng her $38,375. The jury al so found that Waynm re
was constructively discharged. The jury, however, rejected her
claimof retaliation. The county noved for judgnent as a matter of
law at the close of Waymire' s case-in-chief, and renewed that

nmotion at the close of all evidence. After the verdict, the county

3The el evators in the jail are not operated by the individual
in the elevator, but rather by other jailers.
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agai n noved for judgnent as a matter of |aw pursuant to Rule 50 of
the Federal Rules of G vil Procedure. The district court granted
that notion and judgnent was rendered in favor of the county.
VWaymre filed a tinely notice of appeal.
STANDARD CF REVI EW

In reviewing a district court’s grant of judgnent as a matter
of law we apply the sane standard of review as the district court.
Robertson v. Bell Helicopter Textron, Inc., 32 F.3d 948, 950 (5th
Cr. 1994). W nust consider all the evidence presented in the
i ght nost favorable to the non-novant, Waymre. |d. “The notion
is properly granted when the facts and i nferences point so strongly
in favor of the novant that a rational jury could not arrive at a
contrary verdict.” London v. MAC Corp. of Anerica, 44 F.3d 316
318 (5th Cr. 1995). "If there is substantial evidence -- that is,
evi dence of such quality and wei ght that reasonabl e and fair-m nded
jurors mght reach a different conclusion -- then the notion should
have been denied." Robertson, 32 F.3d. at 951.

DI SCUSSI ON

To state a claimunder Title VII for sex discrimnation based
on a theory of a hostile work environnent, a plaintiff nust prove:
(1) that she belongs to a protected class; (2) that she was subj ect
to unwel cone harassnent; (3) that the harassnent was based on sex;
(4) that the harassnent affected a term condition or privilege of
enpl oynent; and (5) that the enployer knew or should have known
about the harassnent and failed to take pronpt renedial action

Weller v. Gtation Gl & Gas Corp., 1996 W. 257572, *18 (5th G



June 3, 1996); Nash v. Electrospace System Inc., 9 F.3d 401, 403
(5th Cr. 1993). The district court granted the county’s notion
for judgnment as a matter of |aw because it determned that no
rational juror could find that elenents four and five were net.
After a detailed review of the record, we agree with the district
court that no rational juror could find that the county failed to
take pronpt renedi al action. Because the county’s pronpt renedi al
action protects it fromliability, we need not address whether the
harassnent affected a term condition or privilege of enploynent,
or whether Waym re was constructively di scharged.

In the recent case of Carnon v. Lubrizol Corp., 17 F.3d 791,
795 (5th Cr. 1994), we found that an enpl oyer took pronpt renedi al
action because “[i]t took the allegation seriously, it conducted
pronpt and thorough i nvestigations, and it i medi ately inplenented
remedi al and disciplinary neasures based on the results of such
i nvestigations.” These actions, we said, are “what a conpany ought
to do when faced with allegations that an enployee has been
subj ected to sexual harassnent. . . .” 1d. (enphasis in original).

These actions are what the county did when it | earned of the
drawi ng. As soon as Sergeant Mayberry di scovered the picture, he
confiscated it and orally reprimanded Smth. Sergeant Mayberry
then filed a witten report reprimanding Smth, and began an
investigation of the incident. Wthin a week of discovering the
drawi ng, Sergeant Mayberry: (1) interviewed WAaymre regardi ng the
drawi ng; (2) interviewed the inmate who drew the picture; and (3)

obt ai ned reports from nine deputies and jailers who knew of the



dr aw ng. Sergeant Mayberry then sent a six page report of the
incident to his supervisor, who forwarded the report to the
conmander of the jail, Captain Adans. Wthin a nonth of the
i nci dent the nunber two person in the Sheriff’s Departnent, Chief
Thomas, decided to fire Smth. Chi ef Thomas | ater del ayed that
decisionuntil the county’s equal enpl oynent opportunity conpliance
of ficer conpleted her investigation of the incident. After that
i nvestigation determ ned that Smth had not harassed Waym re, Chief
Thomas decided not to fire Smth, and instead Smth was issued a
formal letter of reprimand by Captain Adans. In the letter, issued
three nonths after the drawing was discovered, Smth was warned
that further violations could |lead to term nation.

Waymre argues that this response was not pronpt renedia
action. Specifically, Waymre contends the county’s response was
deficient because: (1) Sergeant Mayberry did not wait for Waymre’s
witten statenent before witing his report; (2) in his report,
Sergeant Mayberry concluded that Waymre's allegations were
“totally unfounded and with[out] substance, retaliatory fabricated
and vindictive in nature”; (3) it took over three nonths before the
county took final action on the incident; and (4) Captain Adans
merely reprimanded Smith instead of firing him W wll address
each of these objections in turn.

The fact that Sergeant Mayberry did not wait for Waymre's
witten statenent does not effect the County’'s pronpt renedia
actions. Sergeant Mayberry had spoken at length with Waym re and

knew her views on the situation. He knewthat Waym re was of f ended



by the drawing and would only be satisfied if Smth were fired.
These sentinents were i ncorporated into his report. Therefore, the
absence of Waymre's witten statenent did not affect the
i nvesti gati on.

We are troubl ed by Sergeant Mayberry’'s comments in the report
that Waymre's actions were wthout substance, retaliatory,
fabricated and vindictive. However, the issue is not whether
Sergeant Mayberry took pronpt renedial action, but whether the
county did so. The county seriously considered firing Smth, and
ultimately formally reprimanded him placing a letter in his
permanent file. It is inportant to note, also, that even though
Sergeant Mayberry thought Waymre vindictive and her charges
W t hout substance, he did twice reprimand Smth and filed the
report. Sergeant Mayberry may have expressed serious doubts about
Waymre' s claim but he took it seriously enough to perform a
detailed investigation and wite a | engthy report.

The fact that the county’s investigation took three nonths
does not cause it to fail the “pronptness” requirenent. The
investiga-tion originally noved quickly. Smith was reprinmanded
tw ce on the day of discovery, and a report was issued within a
week. Wthin a nonth, the second in comuand of the Sheriff’s
Departnent nade a prelimnary decision. The only delay occurred
whil e the departnent waited for the report by the county’s equal
enpl oynent opportunity conpliance officer. We have said before
that in analyzing the pronptness of response it is inportant to

keep in mind the entity's “lines of command [and] organization



format.” Dornhecker v. Malibu G and Prix Corp., 828 F.2d 307, 309
(5th Gr. 1987). Considering the Sheriff’'s Departnent’s and
county’s lines of command and organi zation format, the county’s
response, even with the three nonth del ay, was pronpt.

It is appropriate that the county reprimanded Smth rather
than firing him As we have said, “Title VII does not require that
an enpl oyer use the nobst serious sanction available to punish an
of fender, particularly where, as here this was the first docunented
of fense by [the] individual enployee.” Landgraf v. USI Film
Products, 968 F.2d 427, 430 (5th Cr. 1992). Wen the incident
took place, Smth was a 21 year old who had been a jailer for |ess
than six nonths. By accepting the obscene drawing fromthe i nmat e,
taking it honme, and showing it around, Smth exercised extrenely
poor judgnent. However, that one instance of poor judgnent does
not require that Smth be fired. The county’s decision to
reprimand Smth was a pronpt renedi al neasure. Waymre testified
that Smth never harassed her again, and the record does not show
that he ever harassed anyone el se. Based on these facts, the
county’s actions were sufficient to renmedy any hostile work
envi ronment .

CONCLUSI ON

Let us nmake clear that we do not condone Smth’s actions. The
picture the i nmate drew was vil e, disgusting and obscene. The fact
that it shows an inmate engaging in sexual intercourse with a
jailer is reprehensible. Upon di scovering the drawing, Smth’s

proper course of action would have been to report the inmate and



turn in the draw ng.

Smth, however, is not a defendant in this action. Title VII
pl aces liability on enpl oyers, not enpl oyees. Therefore, it is the
county’s conduct which we are judging. As di scussed above, the
county responded appropriately to the drawing and to Smth’'s
conduct . | medi ate action was taken and Smth was severely
reprimanded. Wiile Smth did not receive the ultimte sanction,
di sm ssal, he was appropriately disciplined.

Because we conclude as a matter of |aw that the county, upon
| earning of the drawi ng, took pronpt renedial action, Waym re has
failed to establish an essential elenment of her hostile work
envi ronment cause of action. Therefore, the district court’s

judgnent as a matter of law in favor of the county is AFFI RVED
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