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Appeal from the United States District Court for the Northern
District of M ssissippi.

Before SMTH, EM LIO M GARZA and PARKER, Circuit Judges.

ROBERT M PARKER, Circuit Judge:

M chael Ray MKee ("MKee") appeals froma sumrmary judgnent
granted in favor of Reid Pul pwood, Inc. ("Reid"), in which the
district court found that Reid's relationship with the party
responsi bl e for McKee' s danages was t hat of i ndependent contractor.
We affirm

FACTS AND PROCEDURAL HI STORY

Jessie Doubleday, doing business as Doubleday Logging
(" Doubl eday") began negotiations with Magnolia Farns for a contract
to cut and haul tinber. In March 1991 Doubl eday approached Reid
and offered to sell Magnolia Farns tinber to Reid. Magnolia Farns'
owners were willing to sell their tinber, but wanted a contract
wi t h soneone wi th $1, 000, 000 of liability insurance coverage, which
Doubl eday coul d not provide.

On April 8, 1991, Reid entered into a Hardwood Saw Ti nber Sal e
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Agreenent with Magnolia Farns. Reid then nade a verbal agreenent
wi t h Doubl eday for Doubl eday to cut and haul the tinber pursuant to
t he Rei d-Magnolia Farns contract. This was the first and only tine
Reid contracted w th Doubl eday. Reid paid Doubleday on a
production basis for tinber Doubleday cut and hauled to Reid's
purchasers. Reid nmade no | oans or advances to Doubl eday, and did
not deduct any taxes from the paynents. Doubl eday used its own
equi pnent, trucks, fuel and enployees to do the job and Reid nade
no inspections of Doubleday's equipnent or work. There is no
evidence in the record that Reid had the right to control or
actually controlled the tine, manner or routes used in hauling the
tinber to Reid's purchasers, the aspect of Doubleday's work from
whi ch McKee's injury arose.

On May 22, 1991, around 5:00 a.m, Leroy Brimrer, a Doubl eday
enpl oyee, was operating a tractor-trail er owned by Doubl eday | oaded
wth logs cut from Magnolia Farns. As he entered Interstate
H ghway 55 South in Panola County, M ssissippi, he collided with
McKee's truck, causing MKee both personal injury and property
damage.

McKee sued Brimmer, Doubleday and Reid to collect damages.
Doubl eday defaulted and Brinmmer filed an answer pro se. Bot h
Doubl eday and Brimrer are uninsured and judgnment proof. After
di scovery, McKee filed a notion for partial summary judgnent on the
i ssue of Reid's liability for the w ongful acts of
Bri nmer/ Doubl eday based on the doctrine of respondeat superior.

Reid responded and filed its own notion for sunmmary judgnent



requesting a dismssal, claimng that Brinmer/Doubleday were
i ndependent contractors, thus Reid was not liable for their acts.
The district court denied MKee's notion and granted summary
judgnent for Reid, holding that Doubleday was an independent
contractor and Reid was not liable for Doubleday's w ongful
conduct .
STANDARD COF REVI EW AND CHO CE OF LAW
W review a district court's ruling on notion for summary
j udgnent de novo, applying the sane standards as those that govern
the district court's determ nation. Lodge Hall Miusic, Inc. v. Waco
Wangler Cdub, Inc., 831 F.2d 77, 79 (5th Cr.1987). Sunmmar y
j udgnent nust be granted if the court determnes that there is no
genui ne issue as to any material fact and that the noving party is
entitled to judgnent as a matter of law FeD.R GQv.P. 56(c). To
ascertain whether genuine issues of material fact are present in
this M ssissippi based diversity action, we | ook to the substantive
| aw of M ssi ssi ppi. Lavespere v. N agara Machine & Tool Wrks,
Inc., 910 F.2d 167, 177-78 (5th Cr.), reh'g denied, 920 F.2d 259
(1990). We nmust view the evidence in the light nost favorable to
McKee, the nonnoving party. Barhonovich v. Anerican Nat. Ins. Co.,
947 F.2d 775 (5th G r.1991).
D D THE CONTRACT MAKE REI D LI ABLE FOR DOUBLEDAY' S NEGLI GENCE?
Cenerally, an enployer is liable for the negligent acts of

its enpl oyee! done in the course and scope of his enpl oynent under

The enpl oyer/ enpl oyee relationship is sonetines referred to
as the master/servant relationship. See Richardson v. APAC
M ssissippi, Inc., 631 So.2d 143, 148 (M ss. 1994). For purposes
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t he doctrine of respondeat superior, but an enployer is not |iable
for the negligence of an independent contractor. WJ. Runyon &
Son, Inc., 605 So.2d 38, 45 (M ss. 1992).

For many years M ssissippi engaged in an el aborate factoring
analysis to determne whether or not one was engaged in an
enpl oyer/ enpl oyee or i ndependent contractor relationship. In WJ.
Runyon & Son, Inc. v. Davis, 605 So.2d 38 (Mss.1992), the
M ssissippi court noved to a singular "right to control"” test.
However, in Richardson v. APAC-M ssissippi, Inc., 631 So.2d 143
(M ss.1994), the court overruled Runyon to the extent that it was
i nconsistent with Ri chardson and noved back to a factoring
anal ysis. Through all the changes, the right to control and actua
control have always been primary factors. As the court observed,
"At last, and in any given case, it gets back to the origina
proposition whether in fact the contractor was actually
i ndependent." Richardson, 631 So.2d at 148. Were the facts are
undi sputed, determning the type of relationship is a |egal
question. |d. at 152.

McKee argued in his notion for sunmary judgnent that the
contract between Reid and Mgnolia Farns inposed on Reid an
obligation and corresponding right to control Doubl eday. The
district court rejected that argunent, finding that the rel evant
inquiry was to determ ne what type of rel ationship exi sted between

Reid and Doubleday and not the relationship between Reid and

of clarity, this opinion will use the term "enpl oyer/enpl oyee
relationship."”



Magnol i a Far ns. McKee clains that the court below erred by not
assigning controlling weight to the <contract, «citing four
M ssi ssi ppi cases that | ooked to a witten contract in determ ning
parties' legal relationships. These cases all involve a contract
to which the alleged enployer and the alleged enployee were
parties? and are not authority for the proposition that the court
shoul d exam ne a contract between A and Bto determ ne whether Cis
t he enpl oyee of B.

McKee's argunent hinges on the theory that Reid's contractual
duties to Magnolia Farns gave Reid the power to control Doubl eday.
Al t hough Reid may have owed certain contractual obligations to
Magnolia Farnms, this contract does not purport to, and cannot, give
Rei d control over Doubl eday, since Doubl eday was not a party to the
contract. We, therefore, hold that the district court did not err
in finding that the contract was irrelevant to the inquiry here,
which was to determ ne what type of relationship existed between
Rei d and Doubl eday.

WAS THERE A FACT | SSUE THAT PRECLUDED SUMVARY JUDGVENT?

In addition to the basic question of control versus
i ndependence, M ssissippi considers the follow ng factors rel evant
in determning if a relationship is that of enployer/enpl oyee or
i ndependent contractor:

Whet her the principal nmaster has the power to termnate the

2See Richardson v. APAC-M ssissippi, Inc., 631 So.2d 143
(M ss.1994); Wbster v. M ssissippi Publishers, 571 So.2d 946
(M ss. 1990); Magee v. Transcontinental Gas Pipe Line Corp., 551
So.2d 182 (M ss. 1989); Texas Co. v. Jackson, 174 Mss. 737, 165
So. 546 (1936).



contract at wll; whether he has the power to fix the price
in paynent for the work, or vitally controls the manner and
time of paynent; whet her he furnishes the neans and
appliances for the work; whet her he has control of the
prem ses; whether he furnishes the materials upon which the
work is done and receives the output thereof, the contractor
dealing with no other person in respect to the output;
whet her he has the right to prescribe and furnish the details
of the kind and character of work to be done; whether he has
the right to supervise and i nspect the work during the course
of enpl oynent; whether he has the right to direct the details
of the manner in which the work is to be done; whether he has
the right to enpl oy and di scharge the subenpl oyees and to fix
their conpensation; and whether he is obliged to pay the
wages of said enpl oyees.

Ri chardson v. APAC- M ssi ssi ppi, I nc., 631 So.2d 143, 148
(M ss. 1994) (quoting Kisner v. Jackson, 159 Mss. 424, 132 So. 90
(1931)).

McKee contends that the evidence before the court created a
genuine issue of mterial fact on the issue of the proper
characterization of Reid' s relationship with Doubl eday. McKee
relies on the foll ow ng evidence:

* The witten contract between Reid and Magnolia Farns.
For the reasons set out above, the contract is irrelevant to
t he issue.
* Doubl eday was covered on Reid's workers' conpensation insurance.
McKee relies on M. Reid's statenent during a deposition that
"Had M. Brimrer's case been reported as far as getting
i njured, knowi ng ny workman's conp conpany, they would have
covered him They' ve never refused anybody. The way they
look at it, if they are doing a job on behal f—ef course
they're going to cover anyway."
Al t hough M. Reid's statenent may be sone evidence that Reid's
wor ker's conpensation insurance mght have covered MKee's

injuries, there is no evidence that the policy covered only Reid's

"enpl oyees, " as defined by M ssissippi respondeat superior |aw, so



as to create a fact issue concerning the enployer/enployee
rel ati onshi p between Reid and Doubl eday.

* There was no definite length of tinme that Doubl eday woul d render
services to Reid and Reid could termnate the arrangenent at

will. Further, the Reid/ Doubleday agreenent was not in
writing.
Neither of these facts address the central i ssue of

i ndependence. The record conclusively denonstrates that Reid had
no duty or ability to control Doubl eday or Doubl eday's enpl oyees.
Nei ther the indefinite I ength of their agreenent nor the fact that
it was not a witten agreenent is a disputed issue of materi al
fact. They are sinply facts that appear in the record that do not
change the | egal conclusion that Doubl eday was Rei d's i ndependent
contractor.
McKEE' S PUBLI C POLI CY ARGUMENT
The M ssissippi Suprene Court in R chardson added an explicit
factor which had previously been inplicit to the bal ancing test
used in determning the nature of a relationship:
When, however, third parties are adversely affected, this
Court wll carefully scrutinize the contract to see if public

policy should permt the transformation of an ordinarily
enpl oyer/ enpl oyee relationship into that of an independent

contractor. A necessary condition precedent for the
application of this factor, however, is that the party
challenging the clainmed relationship wll be adversely

af fected, and denied an adequate |egal renedy.
Ri chardson, 631 So.2d at 150.

McKee argues that Reid was aware of the poor financial
condi ti on of Doubl eday at the tine of their agreenent and so should
be liable for allowing Doubleday to operate wthout adequate

i nsurance. Further he clains that he will be denied an adequate



remedy at law if he is barred from recovering from Reid because
Bri nmmer and Doubl eday are judgnent proof and uni nsured.

The district court found t hat Doubl eday was cl early perform ng
work as an i ndependent contractor when the accident occurred and
Rei d should not be held liable for danages to the plaintiff sinply
because McKee had the m sfortune to be invol ved i n an accident with
an uninsured independent contractor performng work for its
principal. W agree.

The public policy factor from R chardson becones an issue
when the rel ationship between the all eged enpl oyer and the all eged
enpl oyee would "ordinarily" be characterized as that of an
enpl oyer/ enpl oyee, but they have a contract which defines their
relationshi p as that of i ndependent contractors. |In that case, the
court will scrutinize the contract to see if the parties should be
all owed to transforman enpl oyer/ enpl oyee rel ati onship into that of
an independent contractor. Ri chardson, 631 So.2d at 150. I n
essence, an enployer will not be allowed to escape liability by
drafting a contract which labels its enployee an independent
contractor, but retains enployer-like control over him Since the
evi dence establ i shes that Doubl eday was an i ndependent contractor,
and there is no evidence of an attenpt by Reid to control Doubl eday
through a witten contract or otherwi se, MKee's public policy
argunent fails.

CONCLUSI ON
For the foregoing reasons, the district court's summary

judgnment in favor of Reid is AFFI RVED






