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Bef ore SM TH, BARKSDALE and BENAVI DES, Circuit Judges.

BENAVI DES, Circuit Judge:

Larry Shelton Hentz (Hentz), a M ssissippi state prisoner,
appeals the district court's denial of his petition for federal
habeas relief. 28 U S . C. § 2254. The district court concl uded
that Hentz anticipatorily repudiated the plea agreenent when he
informed the prosecutor that his testinony would not conport with
his prior statenments. He argues that the State breached the plea
agreenent when it brought additional charges against him after
refusing to call himto testify at a codefendant's trial, thereby
rendering it inpossible for himto performhis part of the bargain.
Finding that the district court properly denied relief, we affirm
| . FACTS AND PROCEDURAL HI STORY

The facts and procedural history of this case are rather

involved.! A careful understanding of the conplicated history

1 ndeed, "[t]he background for this cause woul d interest
aut hors of nurder nystery novels." Hentz v. State, 496 So. 2d
668, 669 (M ss.1986).



underlying this appeal is necessary to resolve the 1issues
presented. A grand jury in Tate County, M ssissippi returned an
indictment charging Hentz wth the capital nurder of Janes
WIllianmson (WIIlianson). Several days into Hentz's trial on this
charge, defense counsel approached the prosecutor regarding the
possibility of a plea agreenent. On Novenber 18, 1983, Hentz
entered into a plea agreenent that allowed himto plead guilty to
the reduced charges of nurder (non-habitual) and grand | arceny
(non-habitual), with consecutive sentences of |life inprisonnment and
five years, respectively. Additionally, the prosecutor agreed to
di sm ss other pendi ng charges. I n exchange, Hentz agreed to be
debriefed i medi ately regarding the events in question, to submt
to a polygraph examnation to determne the accuracy of such
information, and to give truthful testinony at any trial of Cecilia
Ann Wl lianmson (Cecilia) and/or Onen Lee Harden (Harden). Cecilia
and Harden were Hentz's codef endants.

The State's theory of the case was that the nurder was a
contract killing. Specifically, Cecilia planned the nurder of her
husband, WIlianson, and enlisted the assistance of Hentz, wth
whom she was having an affair. To carry out the plan, Hentz hired
Harden to shoot WIIlianmson. Both Hentz and Harden were "to be paid
for their participation in the crinme out of insurance proceeds
collected by [Cecilia] upon the death of her husband."? Roger
Hentz (Roger), Hentz's brother, borrowed a gun and a vehicle from

Bill Mrrow.

2Wllianmson v. State, 512 So.2d 868, 870 (M ss. 1987).
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At the time that Hentz entered into the pl ea agreenent, Harden
had been acquitted of the capital nurder offense at issue. The
State neverthel ess planned to prosecute Harden for other related
of fenses. Harden ultimately pleaded guilty to arson in connection
with the burning of the nurder victims hone.

Roger was never indicted for his part in this nmurder offense
because he had been granted imunity to testify at Harden's trial.
At Harden's trial, with a grant of inmmnity in his pocket, Roger
testified that he alone commtted the nurder, and the jury
acqui tted Harden.

Subsequent to Hentz's plea of guilty, Cecilia was brought to
trial for the nmurder of her husband. The prosecutor decided not to
call Hentz as a witness after Hentz infornmed the prosecutor that
his testinony woul d not consist of the information he had provi ded
during the debriefing.® Consequently, the prosecutor reinstated
certain charges and al so brought additional charges agai nst Hentz.

On Novenber 29, 1984, Hentz filed a notion to set aside his
guilty plea, alleging that the State breached the plea agreenent.
The state trial court denied the notion, finding that Hentz

breached the agreenment by refusing to testify truthfully. The

SPursuant to Harden's plea agreenent in the arson case, the
prosecution called Harden as a witness at Cecilia' s trial.
Har den nonet hel ess refused to testify. The prosecution then
call ed other witnesses who testified regardi ng what Harden had
related to them The jury found Cecilia guilty of capital
murder, and she was sentenced to death. The M ssissippi Suprene
Court reversed Cecilia's conviction, holding that she had been
deni ed her constitutional right to confront the w tnesses
presented agai nst her. WIIlianmson v. State, 512 So.2d 868
(M ss. 1987).



Suprene Court of M ssissippi affirnmed the denial of the notion in
a published opinion. Hentz v. State, 503 So.2d 262 (M ss. 1987).4

Finally, we note that Harden's trial spawned a perjury charge
against Hentz. At Harden's trial, John Taylor Gullett (Gullett)
testified that, while he was incarcerated in the county jail, Roger
admtted killing WIlianson and clained that Harden, Cecilia, and
Hentz were not involved. After the State obtained a letter Hentz
had witten to his nother indicating that Hentz influenced
Qullett's testinony, Hentz was convicted of suborning perjured
t esti nony. Hentz's perjury conviction was reversed on appeal
because the indictnment did not track the |anguage of the rel evant
st at ut es. Hentz v. State, 510 So.2d 515 (M ss. 1987). In the
i nstant case, as the court below noted, the State "was unable to
successfully prosecute any of the four suspects for the nurder of
WIIlianmson w thout accepting pleas to | esser charges and was never
able to establish who the trigger man was despite nine nonths of
i ntensive investigation." Hentz remains incarcerated based on the
follow ng convictions: nurder (sentence of |life); grand |arceny
(consecutive sentence of 5 years); and conspiracy to commt grand
| arceny (consecutive sentence of [ife wi thout parole).

On January 29, 1988, Hentz filed the instant petition

chal I engi ng his nurder conviction, alleging that the State viol ated

“The M ssi ssippi Suprene Court held that "[r]egardl ess of
whet her or not the State violated the plea bargai n agreenent
subsequent to entry of the guilty plea by [Hentz], such violation
woul d not require setting aside the ... guilty plea. Action for
relief, if warranted, should be directed to those causes in
Laf ayette County and Desoto County." Hentz, 503 So.2d at 265.
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the ternms of the plea agreenent when it brought charges agai nst him
subsequent to his nurder conviction. The district court granted
Hentz's notion for an evidentiary hearing and appoi nted counsel to
represent him

After the evidentiary hearing, the magi strate judge made the
followng findings. Hentz was in his fifth day of trial for the
murder of WIIlianmson when his attorney approached the State
concerning a plea bargain in which Hentz would agree to plead
guilty and testify truthfully against his codefendants Cecilia and
Har den. The State's primary objective was to successfully
prosecute Cecilia after Harden had been acquitted. The State
needed Hentz's testinony to obtain her conviction. The State's
theory of the case was that, pursuant to Cecilia' s request, Hentz
hired Harden to be the triggernman.

| nvestigator Jimy Dees and two ot her investigators escorted
Hentz to the Tate County Jail to record the details of the plan to
kill WIllianson. The interview with Hentz was recorded on audio
tape; however, the tape was |l ost prior to the evidentiary heari ng.
Robert WIllians, the district attorney, understood that Hentz woul d
testify in accordance with the information he gave the officers
during his debriefing.

Dees was present throughout Hentz's interviewand recall ed the
adm ssion and details provided by Hentz during the interview with
respect to the nurder of WIllianson. Hentz admtted that he had
been having an affair with Cecilia and that she enlisted his

assistance in a plan to kill her husband. Hentz hired Harden by



prom sing him $10,000 to shoot and kill WIIianmson. Hentz al so
recruited his brother, Roger, to borrow a gun and a vehicle from
Bill Morrow Cecilia was to |eave the back door of her hone
unl ocked on the norning of the nurder so that Roger and Harden
could enter the house and hide in the bathroomuntil after she | eft
for work. Harden was to shoot WIIlianmson and then start a fire in
t he bedroom

After making that statenent, Hentz was returned to the
court house where the plea agreenent was signed in the presence of
Hentz's trial attorneys. On that sanme day, the court accepted
Hentz's guilty plea and i nposed a |life sentence. Three days | ater,
the State adm nistered a polygraph test to Hentz to verify the
trut hful ness of his statenment.?®

Subsequently, Cecilia was tried for the murder of her husband,
WIIlianson. The night before Hentz was to testify at Cecilia's
trial, WIllianms, Crimnal Investigator Jimmy Radford, and an
assistant district attorney, net with Hentz to prepare for his
testinony the followng day. Hentz then informed WIllians that he
did not think that Wllianms would want to call himto testify
because WIllians would not want to hear the substance of his

t esti nony. Hentz then related that his previously inmmunized

The exam ner found no indication of deception. However,
the magi strate judge did not allow the adm ssion of the results
for the purpose of show ng whether Hentz' statenents were true or

false. Instead, the results were admtted for the sol e purpose
of establishing the basis on which the prosecution acted in this
case. In other words, the results were admtted to establish the

reasonabl eness of the State's position in asserting a breach of
the pl ea agreenent when Hentz subsequently changed his version of
t he events.



brot her, Roger, acted alone to commt the nurder. WIIlians replied
t hat he considered the pl ea agreenent breached and returned to his
motel roomto replan his trial strategy. WIlIlians believed that
had he called Hentz to testify, Hentz woul d have done so, but would
have testified untruthfully.

Based on the above findings, the magi strate judge concl uded
that, by recanting his earlier statenents, Hentz had breached the
pl ea agreenent. Therefore, the magistrate judge reasoned, the
State was excused from calling him to testify at Cecilia
WIllianmson's trial under the contract principle of anticipatory
repudi ati on. After rejecting Hentz's remaining argunents, the
magi strate judge recommended denying Hentz's petition for habeas
relief. The district court adopted the recomendati on and deni ed
relief. Hentz now appeals.

1. ANALYSI S

A. WHETHER THE DI STRI CT COURT PROPERLY FOUND THAT HENTZ BREACHED
THE PLEA AGREEMENT.

"Pl ea bargain agreenents are contractual in nature, and are
to be construed accordingly.” United States v. Ballis, 28 F.3d
1399, 1409 (5th G r.1994). W nust determ ne whether the district
court properly determ ned that Hentz breached the plea agreenent.

The court below held that the contract |aw principle of
"anticipatory repudiation" applied to determ ne who breached the
pl ea agreenent. The Restatenent of Contracts defines repudiation
as "a statenent by the obligor to the obligee indicating that the
obligor wwll commt a breach that would of itself give the obligee

aclaim... for total breach...." Restatenent (2d) of Contracts,



8§ 250 (1979). Further, "[w here performances are to be exchanged
under an exchange of prom ses, one party's repudi ation of a duty to
render performance di scharges the other party's remaining duties to
render performance."” Restatenent (2d) of Contracts, 8 253(2).

Rel yi ng on a comment to 8§ 255 of the Restatenment of Contracts,
the district court determ ned that when Hentz informed the district
attorney that he would not testify in accordance with the
statenents he provided during his debriefing, the State was
entitled to rely on that representation. Restatenment (2d) of
Contracts, 8§ 255(a). Section 255, Comment (a) provides in part
t hat :

No one should be required to do a usel ess act, and i f, because
of a party's repudiation, it appears that the occurrence of a
condition of a duty would not be foll owed by performance of
the duty, the non-occurrence of the condition is generally
excused. In judgi ng whether occurrence of the condition would
be foll owed by performance of the duty the obligee may take
the obligor at his word.

Based on the above authorities, the district court reasoned
that, to assert a breach of the plea agreenent, the State was not
required to call Hentz as a wtness. It held that Hentz's
"repudi ation operated to excuse the non-occurrence of such a
condition when it appeared that the condition precedent
(testifying) would not be followed by performance of petitioner's
duty (to testify consistent wth his first statenent)."
Accordingly, the district court determ ned that when Hentz agreed
totestify truthfully, the State bargai ned for what he represented

the truth to be at the tine the agreenent was reached, i.e., what

he said during the debriefing. By recanting, the district court



reasoned, Hentz breached the agreenent, and thus, the State was
excused fromcalling himto testify.

Hentz argues that the district court erred when it held that
he, not the State, breached the pl ea agreenent because he was never
given the opportunity to perform his part of the contract. He
contends that calling himto testify was a condition precedent to
the State's contention that he breached the plea agreenent.
Hentz's argunent is not conpelling. O course, calling Hentz as a
W tness was a condition precedent to Hentz's testifying for the
St at e. However, if the principle of anticipatory repudiation
properly applies in the instant case, as the court bel ow found,
then the condition precedent of calling Hentz to the stand to
testify was excused.*®

Hentz al so argues that the district court msinterpreted his
obligation "to testify truthfully" to nean that his testinony woul d
be consistent with his prior statenments. According to Hentz, there
is no evidence that the district attorney or anyone el se inforned
himthat his "truthful testinony" was to consist of the statenents
made during his debriefing in which he inplicated Cecilia, Harden,
and hinself inthe crinme. He adds that the plea agreenent does not

defi ne what constitutes "truthful testinony" and that any anbi guity

W have acknow edged the principle of anticipatory
repudiation in the context of a plea bargain. United States v.
Ownen, 492 F.2d 1100, 1108 (5th GCr.), cert. denied, 419 U S. 965,
95 S. Ct. 227, 42 L.Ed.2d 180 (1974); United States v. Thonas,
593 F. 2d 615, 623 (5th Cr.), reversed on other grounds on
rehearing, 604 F.2d 450 (5th Gr.1979). Utimtely, however, we
found that the principle did not apply in either of those two
cases.



must be construed against the State in accordance with established
contract principles. Hentz submts that his second version of the
facts surroundi ng the nurder was the truth and t herefore woul d have
constituted truthful testinony at Wllianson's trial in accordance
wth his plea agreenent. W do not find these argunents
per suasi ve.

After an evidentiary hearing, the magi strate judge found that
the evidence tended to establish that Hentz's initial statenents
were truthful rather than the statenents proffered the night before
Hentz was to testify against Cecilia. As the court acknow edged,
Wl lianms had several reasons for believing Hentz's first version of
the events, including: the testinony of Bill Mrrow at Hentz's
trial; information froma jail house informant; statenents given
by Cecili a; and a letter Hentz wote to his nother apparently
i ndi cating that he had suborned the perjured testinony of Gullett.
Because the district court's finding is supported by the record, it
is not clearly erroneous.

Further, although the agreenent does not define "truthful
testinony," we are hard pressed to believe that Hentz understood
that the State bargained for Hentz's testinony at the trial of
Cecilia to consist of exculpating Cecilia, Harden (the all eged
triggerman), and hinself in exchange for evadi ng the possibility of
being sentenced to death’” or life wthout parole. Such an

interpretation of the plea agreenent would be unreasonable. Cf

‘A death sentence was not necessarily an unlikely sentence
in view of the fact that Cecilia was sentenced to death.
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Restatement (2d) of Contracts, § 203 (1979).8 One can hardly
imagine a nore unlikely scenario than the State's agreeing to a
negoti ated plea of guilty so that the defendant could testify in a
later trial that he was not guilty.?®

Accordingly, inlight of the district court's finding that the
evidence indicated that Hentz's initial statenments were truthful,
we find that Hentz anticipatorily repudi ated the agreenent when he
informed the prosecutor that his testinmony would not conport with
his prior statenents.

Finally, we note that the plea agreenent also provided that
Hentz agreed to later submt to a polygraph examnation to
determ ne the accuracy of the information previously given during
the debriefing. According to Hentz, the version of the events he
initially provided during the debriefing was false. Hent z
t heref ore breached t he pl ea agreenent regardl ess of whet her he gave

false information during the debriefing or whether his Ilater

8Section 203 of the Restatenent 2d provides in part that:

In the interpretation of a prom se or agreenent or a
termthereof, the follow ng standards of preference are
general |y applicabl e:

(a) an interpretation which gives a reasonabl e,
lawful, and effective neaning to all the terns is
preferred to an interpretation which | eaves a part
unr easonabl e, unlawful, or of no effect

\\¢ al so recogni ze that an attorney may not call a witness
to the stand when the attorney knows the witness is going to
perjure hinself and that a prosecutor has ethical obligations to
bargain only for truthful testinony.

11



proposed testinony was false.?°

B. WHETHER THE DI STRI CT COURT ERRED | N FI NDI NG THAT HENTZ WAS NOT
ENTI TLED TO W THDRAW H' S GUI LTY PLEA

Hentz argues that the following provision in the plea
agreenent required that he be allowed to withdraw his plea.
It is expressly understood between the parties that if the

Def endant does not honor the terns and conditions of this
agreenent, that the State will consi der the agreenent null and

voi d. Any breach of this agreenent whatsoever by the
Def endant wi Il cancel each and every portion of the agreenent
thereof and the State will be permtted to take any and all

action and/ or actions deened advi sable, in the sole di scretion
of the State.

(enphasi s added). Hentz contends that, assum ng arguendo he
vi ol ated t he agreenent, the entire agreenent was rendered "null and
void," and therefore, "his promse to plead guilty to nmurder and
grand larceny was canceled at the sanme exact nonent when
Respondent's promse to dismss other charges pending against
Petitioner ... was canceled."

Hentz's contention ignores the fact that he had not only

promsed to plead guilty at the tine he breached the plea

Additionally, relying on Danley v. State, 540 So.2d 619
(M ss. 1988), Hentz argues that the State breached the plea
agreenent when the district attorney unilaterally decided that
Hent z had breached the bargain. In Danley v. State, 540 So. 2d
619 (M ss.1988), the M ssissippi Suprenme Court held that a
district attorney could not nake the decision whether the
defendant had failed to performthe condition precedent. That
deci sion had to be nade by the court.

To the extent that Danley involves a state procedural
rule, it is not of constitutional concern, and therefore not
cogni zable in this federal habeas proceeding. |[In any event,
Hentz, as a federal habeas petitioner, nust state a
constitutional claimregardl ess of the M ssissippi Suprene
Court's decision in Danley. He has failed to do so.

12



agreenent, he had already pleaded guilty.?! In any event,
"failure of the defendant to fulfill his prom se to cooperate and
testify fully and honestly rel eases the governnent from the plea

agreenent .’ Ballis, 28 F.3d at 1410 (quoting United States v.
Gonzal ez- Sanchez, 825 F.2d 572, 278 (1st Cr.), cert. denied, 484
UsS 989, 108 S.Ct. 510, 98 L.Ed.2d 508 (1987)). Further, if a
defendant materially breaches his plea agreenent, the prosecution
is released fromits obligations under that agreenent and may bring
a new i ndi ctnment on previously dismssed charges. |1d., 28 F. 3d at
14009.

Hent z next argues that his guilty plea was not know ng and
vol untary because he was not infornmed that he would be unable to
wthdraw his plea if he breached the plea agreenent. A federa
habeas court w1l wuphold a gquilty plea if it was know ng,
voluntary, and intelligent. Hobbs v. Bl ackburn, 752 F.2d 1079,
1081 (5th Cr.), cert. denied, 474 U S. 838, 106 S.C. 117, 88
L. Ed. 2d 95 (1985). Before accepting a guilty plea the "court nust
ensure that the defendant has a full understandi ng of what the pl ea
connotes and of its consequence." Taylor v. Wiitley, 933 F. 2d 325,
329 (5th Cr.1991), cert. denied, 503 U.S. 988, 112 S.Ct. 1678, 118
L. Ed. 2d 395 (1992) (internal quotations and citation omtted).

As the court bel ow opi ned, when the defendant, rather than
the prosecutor, breaches the agreenent, the voluntariness of the

plea is not at issue because it was not the defendant who acted in

1l ndeed, Hentz filed the notion to set aside his guilty
pl ea over nine nonths after he was indicted for suborning

perjury.
13



reliance on a false or unkept prom se. "[When the prosecution
breaches its promse with respect to an executed plea agreenent,
the defendant pleads guilty on a false premse, and hence his
convi ction cannot stand." Mabry v. Johnson, 467 U. S. 504, 509, 104
S.Ct. 2543, 2547, 81 L.Ed.2d 437 (1984). The court al so noted that
Hent z has never asserted that the State i nduced himto plead guilty
by fal se prom ses.

I n support of his argunent that he was entitled to notice of
t he consequences flowng from his breach of the agreenent, Hentz
cites Innes v. Dalsheim 864 F.2d 974 (2d Cir.1988), cert. denied,
493 U. S. 809, 110 S.C. 50, 107 L.Ed.2d 19 (1989). In that case,
t he defendant entered his guilty plea and was allowed to remain on
bond pendi ng sentencing. During that interim the defendant was
arrested on additional charges. The sentencing court found that
the defendant had breached the plea agreenent and inposed a
sentence greater than the one in the plea agreenent. The Second
Circuit held that the district court erredinrefusing to allowthe
defendant to withdraw his guilty plea because (1) the court had not
informed him at the guilty plea hearing, that he woul d not be able
to wthdraw his plea if he violated the terns of the plea
agreenent, and (2) the court inposed a sentence greater than the
one contained in the plea agreenent. |d. at 979-80.

W find Innes inapposite.!? Unlike the defendant in Innes,

2Cf, Parry v. Roseneyer, 64 F.3d 110, 115 n. 8 (3d
Cir.1995) (distinguishing Innes, the Third Crcuit explained that
"Parry ultimately received a higher sentence than he was
expecting solely because of his post -sentencing conduct in
violation of the terns of his probation.") (enphasis in

14



Hentz received the |ife sentence for which he bargai ned, and as set
forth previously, the prosecution may bring additional charges if
t he def endant breaches the plea agreenent. Ballis, supra.

Finally, the above-quoted provisionin the plea agreenent upon
whi ch Hentz relies gave himsufficient notice that the consequences
of any breach he commtted would be in the sole discretion of the
State. Hentz has failed to showthat his guilty plea was unknow ng
and i nvoluntary. See Mabry, 467 U. S. at 509-11, 104 S.Ct. at 2547-
48.

Accordingly, the judgnent of the district court is AFFI RVED.

opinion), petition for cert. filed, (U S Nov. 13, 1995) (No. 95-
6719) .
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