UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-60380
No. 94-60577

| MELDA C. CANTU
Pl ai ntiff-Appellee,

VERSUS

WLLIE ROCHA, IN H'S | NDI VI DUAL CAPACI TY, ET AL.,

Def endant s,

WLLIE ROCHA, in
GREG SALAZAR, in
and PHI LI P ETHRI DCE

hi s individual capacity
hi s individual capacity
in his individual capacity

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas

February 28, 1996

Before JOLLY, SM TH, and DeM3SS, Circuit Judges.
DeMoss, Circuit Judge:

This suit arises out of plaintiff Inelda Cantu's allegation
that she was sexual |y assaulted at a party thrown by the University
of Texas-Pan-Am s crimnal justice club. Cantu initiated this
civil action against several state actors, based on their alleged
m shandl ing of the assault investigation and other conduct which

occurred after the assault. This appeal involves only three of the



original defendants: (1) WIIlie Rocha, an investigator for the
University of Texas-Pan Am (UT-PA) police departnent; (2) Geg
Sal azar, ex-Chief of Police for the UT-PA police departnent; and
(3) Philip Ethridge, a professor in UT-PA's crimnal justice
depart nent. Before the Court for consolidated review are two
orders of the district court denying defendants' nultiple notions
for dismssal or summary judgnent: (1) an order entered April 26,
1994, denying defendants' notion(s) for dismssal or summary
judgnent on the basis of qualified inmmunity only (appeal no. 94-
60380); and (2) an order entered July 14, 1994, denyi ng def endants
motion(s) for dismssal or sunmary judgnent on other grounds
(appeal no. 94-60577). The district court's holding that
def endants are not entitled to immunity fromsuit will be reversed
and judgnent wll be rendered that, under the applicable
principles, defendants are entitled to imunity from Cantu's
federal and state law clainms. The renai nder of the appeal will be
di sm ssed for |lack of appellate jurisdiction.
| . RELEVANT FACTS

On the evening of Decenber 14 and the early norning hours of
Decenber 15, 1990, UT-PA' s crimnal justice club threw a party in
three adj acent roons at the Bahia Mar Resort Hotel on South Padre
I sland.! The central room was used for dancing and refreshnents.
The side roons were used for rest and bathroomfacilities. About

twenty students attended the party, which was supervised by

1 UT-PAis located in Edinburg, Texas, roughly 100 mles from
Sout h Padre Isl and.



crimnal justice professor Philip Ethridge. Cantu clains that
fell ow student George Lopez sexual ly assaulted her during the party
in one of the side roons rented for the party.
A.  The Ethridge Meeting and Subsequent Events

Cantu did not imediately report the incident to |[|aw
enforcenent. She did, however, discuss what happened at the party
wth fellow students. Several nonths later, on April 3, 1991,
Prof essor Ethridge was approached by several fenmale students,
including Rosa Linda Flores, Veronica Glvan, Yolanda Escobar,
Rosal ba Ranbs and Maria Solis. The wonen informed Ethridge that
Cantu was telling people she had been sexually assaulted at the
Decenber party. On April 5, a neeting was held to discuss the
al | egati ons. Present were Ethridge, the Dean of Students, an
assi stant professor in the crimnal justice departnent, M. Cantu
and several female students, including Rosa Linda Flores, Sylvia
Gal van and Cynthia Rodriguez. At that neeting, Flores and Sylvia
Gal van, who were both present at the party, related details
strongly suggesting that the sexual activity between Cantu and
Lopez was consensual. Based on that information, Ethridge
suggested that Lopez should be present to give his side of the
story. Cantu was offended by Ethridge's remark and took it as
evi dence that Ethridge did not believe her account of the assault.
After the April 5 neeting, Cantu alleges, Ethridge enbarked on a
course of conduct intended to intimdate her, which included the
follow ng acts: (1) following her in the hallways; (2) obstructing

her passage froma water fountain; (3) showng up in a classroom



and positioning hinself where Cantu usually sat so that she could
not avoid encountering himand (4) repeatedly going in and out of
a room where she was taking a nmake-up exam which affected her
performance. Ethridge unequi vocally denies that he foll owed Cantu,
obstructed her access to a water fountain, positioned hinself on
her desk or took any other action designed to intim date or harass
Cant u.

Cantu clainms that she was injured by Ethridge' s behavior
because she was unable to attend class if he was substituting and
had to delay her graduation to avoid taking classes taught by
Et hri dge. On appeal, Cantu's only claim against Ethridge is a
state law claimfor intentional infliction of enotional distress.

B. The Garza Meeting

On April 10, 1990, Cantu net with Edinburg Chief of Police
Raul Garza. Garza clainms that he informed Cantu and her nother
that they needed to file a conplaint with the South Padre Island
Pol i ce Departnent, which had jurisdiction over the offense. Wen
Cantu hesitated, Garza suggested that the UT-PA police departnent
be consulted and phoned the chief of the UT-PA police departnent,
Greg Salazar, who joined the neeting. After Cantu, Garza and
Sal azar di scussed the assault, Chief Sal azar opined that the UT-PA
pol i ce departnent woul d have concurrent jurisdictionwth the South
Padre | sl and Police Departnent. Both Chief Garza and Chi ef Sal azar
understood that Cantu wanted the UT-PA police departnent to
investigate. Cantu does not claimthat she made any statenent or

took any action at that tine to dispel that understanding. Cantu



gave Sal azar a nedical report prepared by Pl anned Par ent hood, where
she had gone to be exam ned sone tine after the assault. After
accepting the report, Salazar advised Cantu to contact Wllie
Rocha, a licensed investigator with the UT-PA police departnent,
for information about the investigation. Cantu never contacted
Rocha and never filed a formal conplaint wth the UT-PA police
depart nent.
C. The Rocha I nvestigation

Sal azar assigned Rocha to investigate Cantu's assault
allegation. Shortly thereafter Rocha interviewed three of Cantu's
friends: Veronica Galvan, Yolanda Escobar and Miria Solis.
Veronica Galvan, along wth her sister Sylvia Glvan (not
interviewed) were present at the party and drove hone to Edi nburg
with Cantu. Veronica Galvan signed an affidavit nenorializing the
interview (Glvan's affidavit states that she observed Cantu and
Lopez dancing in a "provocative way" which involved "grabbing his
butt and penis." Later that eveni ng when she and several friends
tried to get Cantu out of the bathroom and away from Lopez, Cantu
shook her fist at themand told themto | eave her al one, which they
did. The next norning Cantu | ooked nervous and began crying on the
way honme. Cantu stated she was ashaned of what she had done and
that she was going to Planned Parenthood to be checked. Lat er
Cantu told Veronica Galvan that she had bruises in her nouth and
that she had "slept"” with Lopez. Veronica Galvan stated that she

did not know whet her Cantu was raped or willingly participated.



Yol anda Escobar, who did not attend the party, was Cantu's
confidante. Cantu told Escobar that she was worri ed because Syl via
Gal van had seen Cantu perform ng oral sex on Lopez. Cantu al so
tol d Escobar that Lopez was too rough, which caused bruises in her
mouth. Finally, Cantu told Escobar that she was suicidal and was
consi dering changi ng schools. Escobar did not know whet her Cantu
consented to sexual relations with Lopez or was assaul ted.

Maria Solis, who also did not attend the party, signed an
affidavit stating that Cantu had confi ded she was enbarrassed about
what happened at the party. Sylvia Galvan also confided in Solis.
According to Solis, Sylvia Glvan clained to have seen Cantu
performng oral sex on Lopez. Sylvia Glvan told Solis that
several wonen repeatedly tried to get Cantu away from Lopez, but
that Cantu would not |eave and, with a raised fist, told themto
| eave her al one.

Cantu alleges that Rocha made statenents in these w tness
interviews with Gal van, Escobar and Solis that i npeached her virtue
and damaged her reputation. Cantu's allegations are supported by
affidavits from the three witness-interviewes in which Galvan
Escobar and Solis state that Rocha unnecessarily prolonged the
interviews and inappropriately offered his opinion of the case.
Veroni ca Gal van and Escobar stated that Rocha nade the follow ng
of fensive statenents: (1) that the incident "did not seem |ike
rape"; (2) that Cantu "had the hots" for Lopez; (3) that there is
only so nuch provocation a person can take; (4) that Cantu, Lopez

and anot her woman were involved in a "love triangle" (illustrated



by drawing a triangle with the nanmes of Cantu, Lopez and an
unidentified third person); (5) that Rocha intended to interview
Cantu and woul d arrest her if he thought she was |ying and (6) that
he woul d subpoena their sister (Sylvia Galvan) if she did not cone
in to tell what she knew about the assault. Solis' affidavit
states that Rocha remarked that the incident "did not seem |ike
rape" and opined that Cantu "had the hots" for Lopez. Solis also
cl ai med t hat Rocha asked her of fensi ve hypot heti cal questions, such
as whet her she would bite soneone if being forced to give a "bl ow
job."

The UT-PA investigation was eventual |y dropped when Cantu did
not file a formal conplaint. Subsequently, university officials
reached t he concl usion that all eged sexual assault fell outside the
jurisdiction of the UT-PA police departnent. |n August 1991, Cantu
reported the incident to the South Padre |sland Police Departnent.
The grand jury, however, failed to indict and no crimnal action
has ever been prosecut ed.

1. PROCEDURAL HI STORY
Cantu sued initially in state court. Defendants renoved and
filed notions: (1) for review of their inmmunity defense; (2) for
protection fromdi scovery pending resolution of the immunity issue
and (3) for dism ssal or summary judgnent. Defendants' notion for
protection pending resolution of the imunity issue was granted.

Cantu noved for perm ssion to anend her conplaint, which was al so
granted. Defendants filed supplenental notion(s) for dism ssal or

summary judgnent, alleging new grounds. In March 1994, the



magi strate judge assigned to the case recommended that all
defendants be granted immunity, that the defendants' notion for
summary judgnent be granted and that Cantu's clains be di sm ssed.

After Cantu filed objections, the district court heard
argunent on the imunity issue and Cantu was again granted
perm ssion to anend her petition. |In her third anended conpl ai nt
Cantu alleged causes of action against Rocha and Salazar for
i nvasi on of her federal constitutional right to privacy, state |l aw
causes of action against Rocha for invasion of privacy and
defamation, and a state |aw cause of action against Ethridge for
intentional infliction of enotional distress.

On April 26, 1994, the district court entered an order
granting the defendants immunity from danmages in their officia
capacities but denying Rocha, Salazar and Ethridge qualified
imunity in their individual capacities.? Def endants Rocha,
Sal azar and Ethridge filed a notice of appeal, which was docketed
as appeal nunber 94-60380. On July 14, 1994, the district court
entered a second order denyi ng defendants' notion(s) to dism ss or
for summary judgnent on grounds other than imunity. Defendants

Rocha, Sal azar and Ethridge filed a second notice of appeal, which

2 Cantu's suit against the defendants in their officia
capacities is in essence a suit against the involved branch of the
Uni versity of Texas, an agency of the State of Texas. Kentucky V.
G aham 473 U. S. 159 (1985). Absent wai ver, the El event h Anrendnent
prohi bits damage suits against a State in federal court. 1d. at
3107. The district court held that the State of Texas did not
effect a waiver of immunity applicable to this case. Therefore,
the defendants were not subject to suit in their officia
capacities in federal court.




was docketed as appeal nunber No. 94-60577, and the two appeal s
wer e consol i dat ed.
I11. APPELLATE JURI SDI CTI ON
As an initial matter, we nust address the basis of our

jurisdiction over defendants' appeal. Mosley v. Cozby, 813 F. 2d

659, 660 (5th Gr. 1987). Federal courts of appeal have
jurisdiction of "appeals fromall final decisions of the district
courts."” 28 U.S.C. 8 1291 (West 1993). Under the coll ateral order
doctrine, a small class of interlocutory orders that (1)
conclusively determne, (2) inportant issues, which are separate
fromthe nerits of the action, and (3) which would be effectively
unrevi ewabl e on appeal froma final judgnent, are deenmed "final"

for purposes of appeal. Puerto R co Agueduct & Sewer Authority v.

Metcalf & Eddy, Inc., 113 S. C. 684, 688 (1993) (restating

doctrine articul ated i n Cohen v. Beneficial |Indust. Loan Corp., 337

U S 541 (1949)). Interlocutory appeal is the exception, not the
rule. Appeals fromdistrict court orders denying sunmary j udgnent
on the basis of qualified imunity are i medi ately appeal abl e under

the collateral order doctrine, when based on an issue of |[|aw

Mtchell v. Forsyth, 105 S. Ct. 2806, 2816 (1985); Hale v. Townl ey,
45 F. 3d 914, 918 (5th Cr. 1995); Sorey v. Kellett, 849 F.2d 960

(5th Gr. 1988). During the pendency of this appeal, the Suprene
Court clarified that orders are based on an i ssue of | aw when t hey
concern only application of established | egal principles, such as
whet her an official's conduct was objectively reasonable in |ight

of clearly established law, to a given (for purposes of appeal) set



of facts. Johnson v. Jones, 115 S. C. 2151, 2156 (1995). Oders

that resolve a fact-related dispute of " evidence sufficiency',

i.e. which facts a party may, or may not, be able to prove at

trial," however, are not inmmediately appeal able and nust await
final judgnent. |d.

Johnson concerned three police officers' appeal fromdeni al of
their summary judgnent notion seeking qualified imunity from
plaintiff's claimthat they beat the him during an arrest. The
of ficers conceded they were present during the arrest, but denied
that they had beaten the plaintiff or been present while others did
so. |d. at 2153. The district court denied the notion. 1d. at

2154, The Seventh Circuit held that it |acked appellate

jurisdiction over the police officers' " evidence insufficiency
contention that "we didn't do it.'"" 1d. at 2154. The Suprene
Court affirmed. Allowing interlocutory appeal of orders deci ded by
resolution of a factual dispute central to the underlying claim
the Court stated, violates the <collateral order doctrine's
requi renent that determnation of the interlocutory issue be
conceptual ly distinct fromthe nerits of the underlying case. |d.
at 2157. Unli ke the present appeal, the defendants in Johnson did
not contend that when taking all of the plaintiff's factual
all egations as true no violation of aclearly established right was
shown. To the contrary, it was undisputed that if the ultimte

facts showed that the defendants participated in the alleged

beating, then the defendants had violated the plaintiff's clearly

10



established rights; the Johnson defendants clainmed inmunity on the
basis that the fact of the beating never occurred.

In Behrens v. Pelletier, No. 94-1244, 1966 W. 71218 (U. S. Feb.

21, 1996), the Suprene Court clarified that Johnson "permts [the
defendant] to claim on appeal that all of the conduct which the
District Court deened sufficiently supported for purposes of
sumary judgnent met the Harlow standard of " objective |egal
reasonabl eness. " " Id. at *8. Thus, in Behrens, the district
court's determnation that "material issues of fact remain" did not
precl ude appellate review. Id. In the wake of Behrens, it is
clear that Johnson's limtation on appellate review applies only
when "what is at issue in the sufficiency determ nation is nothing
nmore than whether the evidence could support a finding that
particul ar conduct occurred." |d.
A. Federal Immunity - 8§ 1983 O ai ns Agai nst Rocha and Sal azar
Appl ying these principles, we conclude that the Court has
appellate jurisdiction to review the district court's denial of
def endant Rocha and Salazar's summary judgnment notion seeking
gqualified imunity from Cantu's federal |aw clains under § 1983.
In contrast to Johnson, there is no significant fact-rel ated
di sput e about Rocha or Salazar's actions in this case. Rocha does
not deny that he made the statenents attributed to him in the
W tness interviews. Sal azar does not deny that he had received
conpl aints about Rocha's conduct in the past. Simlar to the

appeal we considered in the recent case of Hare v. Gty of Corinth,

"[t] his appeal does not present the fact-intensive inquiry eschewed

11



by Johnson. Rather, it presents a |legal issue antecedent to the
determ nati on of whether there are genui ne i ssues of material fact.
Qur review of the legal issues in this appeal goes to the |ega

gquestion of the correct |legal standard." Hare v. Gty of Corinth,

No. 93-7192, slip op. at 9 (5th Gr. Jan 29, 1996). What was
di sputed and decided by the district court in the case now before
us was whether the conduct as alleged violated a clearly
established statutory or constitutional right of which a reasonabl e
person woul d have known. This is precisely the variety of order
t hat Johnson di stingui shes as being separable fromthe nerits and
appeal abl e on interlocutory appeal.

B. State Law Inmmunity - O ains Agai nst Rocha and Ethridge
Based on Texas Law

Def endant s Rocha and Et hri dge al so appeal the district court's
denial of qualified immunity under state lawfromCantu's state | aw
clains for invasion of privacy (Rocha), defamation (Rocha) and
intentional infliction of enotional distress (Ethridge). Whether
an order is an appealable "final decision" for purposes of 28
US C 8 1291 is a question of federal, not state, law. Sorey v.
Kellett, 849 F.2d 960, 962 (5th Cr. 1988). W have previously
held that an order denying qualified immunity under state law is
i mredi ately appeal able as a "final decision," provided that "the
state's doctrine of qualified immunity, |like the federal doctrine,
provides a true inmmunity from suit and not a sinple defense to
liability." Id. at 962 (concluding that interlocutory orders
denying qualified inmmunity under M ssissippi |aw are immediately
appeal abl e).

12



We are persuaded that Texas | aw i nsul at es governnent officials
from the burden of suit, as well as from civil liability for

damages. See City of Lancaster v. Chanbers, 883 S.W2d 650, 653

(Tex. 1994) ("[g]overnnent enployees are entitled to immunity from
suit arising fromperformance of their (1) discretionary duties in
(2) good faith as long as they are (3) acting within the scope of

their authority"); Albright v. Dep't of Human Services, 859 S. W 2d

575, 579 & n.1 (Tex. App.--Houston [1st Dist.] 1993, no wit)
(summary judgnent is the appropriate vehicle for deciding qualified
i munity, which protects officials fromthe burdens of litigation
as well as fromliability); Tex. GQv. Prac. & REM Cobe § 51. 014(5)
(Vernon Supp. 1995) (allowing interlocutory appeal of orders
denying notions for summary judgnent based on the assertion of

imunity);3 see also Travis v. Cty of Mesquite, 830 S.W2d 94, 102

n.4 (Tex. 1992) (Cornyn, J., concurring) ("[t]he very reasons for
a grant of immunity are effectively unsal vageable if the official
is determned to be imune fromliability only after atrial on the

merits"). Wiile Gty of Lancaster establishes atest for qualified

inmmunity in Texas that is "somewhat less likely to be resol ved at
the summary judgnent stage than is the federal test," the opinion

does not purport to nmake any change in the established principle

3 W recogni ze that the Texas Legislature's decision to make
such orders appealable is not controlling. Federal |aw controls
t he questi on of whether an order is "final" for purposes of § 1291.
Sorey, 849 F.2d at 962. The statute is nonethel ess probative of
Texas' view that qualified imunity protects officials from the
rigors of suit, as well as Iliability. See id. (M ssissippi
procedural rules relevant on issue of whether state recognizes
qualified imunity fromsuit, as well as liability).

13



that once that test is net, the privilege of inmmunity protects the
official fromboth the rigors of suit and ultimate liability for

civil damages. See City of Lancaster, 883 S.W2d at 655-57 (citing

Justice Cornyn's concurring opinion in Travis and acknow edgi ng t he
need to "achieve[] a fair bal ance between the conpeting interests
at stake").

In Texas, qualified immunity enconpasses an imunity from
suit. Therefore, under Sorey, orders prem sed on the denial of
qualified imunity under Texas state | aw are appeal able in federal
court to the sane extent as district court orders prem sed on the
deni al of federal lawimunity. The issue then becones whether the
district court's denial of Rocha and Ethridge's summary judgnent
nmotions on the issue of imunity "turned on an issue of law, " as
required by Mtchell and Johnson.

The district court's order only generally denies Rocha's
assertion of immnity, and does not explicitly address Rocha's
entitlenment to imunity fromsuit on Cantu's state | aw defanmation
and invasion of privacy clains, which are based on Rocha's
statenents to Cantu's friends in the course of the investigation.
The summary judgnent record nonet hel ess denonstrates that there is
no material fact dispute about what Rocha said or did during the
interviews. Thus, resolution of Rocha's entitlenent to state | aw
imunity may be deci ded by applying well -established principles of
Texas lawto the facts, which are given for the purposes of appeal.
For that reason, the district court's decision may be consi dered

“"final" for purposes of 28 U S C 8§ 1291, and this Court has

14



appellate jurisdiction to review Rocha's appeal fromthe district
court's denial of qualified immunity on Cantu's state | aw i nvasi on
of privacy and defamation cl ai ns.

As to Ethridge, the district court concluded that he was not
entitled to i munity because the acts all eged by Cantu, harassnent
and intimdation, could not be considered acts authorized by his
enpl oyer, the University. |In other words, taking the plaintiff's
allegations as true, the district court held that Ethridge was not
entitled to immunity under Texas "official imunity" |aw The
district court's order therefore turned on an issue of |aw

Al t hough Ethridge squarely denies the conduct alleged by
Cantu, his qualified inmunity defense does not present the sort of
"evi dence sufficiency" point held not to be appeal able in Johnson.
The district court essentially assunmed the truth of Cantu's
all egations, thereby assum ng the disputed factual issue in her
favor. (In this connection it is inportant to understand that it
is not the district court's assunption of the disputed factua
i ssue that Ethridge appeals; indeed, under Johnson, he could not
interlocutorily appeal such a ruling. Johnson, 115 S. . at
2158.)) The district court then applied the controlling principles
of Texas qualified imunity |aw -- whether the acts conpl ai ned of
were within the scope of the defendant official's authority -- to
determ ne the issue of immunity.

In this case, review of Ethridge's assertion on appeal would
not require this court to decide, on the basis of alimted record,

a disputed factual issue that may well be resolved at trial, i.e.,

15



whet her Et hridge engaged in the acts of which he was accused. The
court sinply nust decide whether, under the facts as alleged by
Cantu, Ethridge is entitled to qualified inmunity under Texas | aw.
W conclude that this court has appellate jurisdiction of
Ethridge's appeal fromthe district court's denial of his notion
for summary judgnent on the basis of qualified i munity.
The District Court's July 14 Order - Appeal Nunber 94-60577

The two orders on appeal are not clearly referenced to the
defendants' multiple notions for dismssal or summary judgnent.
Nonet hel ess, it is obvious fromthe record that the district court
intended to delineate immnity issues, which are addressed in the
order appeal ed by docket nunber 94-60380, from other grounds for
di sm ssal or summary judgnment, which are addressed in the order
appeal ed by docket nunber 94-60577. Any discussion of the subject
defendants' entitlenent to summary judgnent on the basis of
immunity in the district court's July 14 order is duplicative to
its analysis on April 26.

The Suprenme Court has been reluctant to endorse the exercise
of pendant appellate jurisdiction over rulings that, while being
related to the denial of qualified inmmunity, are not thensel ves

i ndependent |y appeal abl e prior to judgnent. See Swint v. Chanbers

County Commin, 115 S. . 1203, 1212 (1995) (finding exercise of

pendant appellate jurisdiction inproper where review of the
county's summary judgnent notion was neither "inextricably
intertwi ned" with nor "necessary to ensure neani ngful review' of

the district court's denial of qualified inmunity). Defendants do

16



not claimthat review of the non-inmunity grounds addressed in the
district court's July 14 order is inextricably intertw ned or
necessary to resolution of the qualified imunity issue. Wether
the defendants' conduct was objectively reasonable in |ight of
clearly established law is a separate and narrower issue than
whet her Cantu adduced sufficient evidence on each el enent of each
of Cantu's multitude of federal and state law clains to avoid
summary | udgnent. There is, therefore, no conpelling reason to
expl ore the uncharted terrain of pendant appellate jurisdiction in
this case, and appeal nunber 94-60577 will be dism ssed for |ack of

appellate jurisdiction. See Swint, 115 S . at  1211.

Furthernore, given our disposition of this case on the qualified
i munity appeal s, appeal nunber 94-60577 i s noot.
V. QUALIFIED | MMUNI TY
Havi ng successful ly negoti ated the path nmandated by Mtchell,
Johnson and Sorey, we proceed to reviewthe district court's deni al
of Rocha, Salazar and Ethridge's notions for summary judgnent on
the basis of qualified immunity de novo, using famliar standards.

Harper v. Harris County, 21 F.3d 597, 600 (5th Gr. 1994).

A. Federal § 1983 Right To Privacy Cains - Rocha and Sal azar
Federal immunity |law shields state officials from persona

liability under federal law for civil damages as long as their

conduct could reasonably have been thought consistent with the

rights they are alleged to have violated. Anderson v. Creighton

107 S. C. 3034, 3039 (1987); Harlow v. Fitzgerald, 102 S. .

2727, 2738 (1982) (whether an official is entitled to qualified

17



imunity depends on the "objective |egal reasonabl eness" of the
official's action as neasured by clearly established |aw). The
right the official is alleged to have violated nust have been
clearly established at the tine that the conduct in issue occurred.

See Anderson, 107 S. C. at 3038. Further, the contours of the

right must be sufficiently clear that a reasonable official would
understand that the conduct in issue constitutes a violation. |1d.
Wher e reasonabl e public officials could differ on the | awf ul ness of
the official's actions, the official is entitled to qualified

imunity. Johnston v. Cty of Houston, 14 F.3d 1056, 1059 (5th

Cr. 1994). "Qualified inmunity protects "all but the plainly

i nconpetent or those who knowingly violate the |aw Ander son

107 S. C. at 3038 (quoting Malley v. Briggs, 475 U S. 335, 341

(1986)).

Section 1983 provides a cause of action for state deprivation
of the rights and privileges secured by federal law. Cantu's third
anended conplaint alleges that Rocha violated her constitutional
right to privacy in violation of 42 U S.C. § 1983 by: (1) meking
sl anderous remarks in the witness interviews; (2) conducting an
extra-jurisdictional investigation into her sexual assault and (3)
failing to utilize a pseudonym procedure specified in Texas |aw for
sexual assault investigations. Cantu alleges Chief Salazar
violated her constitutional right to privacy in violation of 42
US C 8§ 1983 by: (1) failing to properly train, supervise or
control Rocha despite know edge of past student conpl aints about

Rocha; (2) instructing Rocha to conduct an extra-jurisdictiona

18



investigation and (3) by failing to advise Cantu that a pseudonym
procedure was avail abl e.

The right to privacy consists of two inter-related strands;
one protects an individual's interest in avoiding disclosure of
personal matters (the confidentiality strand) and the other
protects an individual's interest in making certain personal
decisions free of governnent interference (the autonony strand).

Fadjo v. Coon, 633 F.2d 1172, 1175 (5th Cr. 1981). In the context

of governnent di scl osure of personal matters, an individual's right
to privacy is violated if: (1) the person had a legitimte
expectation of privacy; and (2) that privacy interest outwei ghs the

public need for disclosure. Fadjo v. Coon, 633 F.2d 1172, 1175-76

(5th Gr. 1981) (discussing the balancing test required to eval uate
privacy right clains).
1. Rocha's Remarks in the Wtness Interviews

Cantu clainms that Rocha's statenments to the three w tnesses
violated the confidentiality branch of her right to privacy. The
district court, denying defendants' notion for qualified imunity,
relied exclusively on this ground, holding that Rocha's coments
were "so patently offensive and useless to his investigation that
a reasonabl e offi cer woul d have known that he or she was viol ating
Plaintiff's clearly established right of privacy." Engaging the
bal ancing test, the district court noted that the alleged
statenents served no legitimate state interest because they were
made "gratuitously and could not have aided in apprehending the

person who all egedly perpetrated the assault.™
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It is unclear what the district court neant to inply by
stating that the comments were made "gratuitously.” Oficer Rocha
is not alleged to have di scl osed any i nformati on about the assault
or Cantu's behavior that the witnesses did not already know. See

Cnel v. Connick, 15 F.3d 1338, 1343 (5th Gr.) ("[a]ppellant

cannot claim that his privacy has been invaded when allegedly
private materi al s have been di scl osed to those who al ready know t he

details of that material"), cert. denied, 115 S. C. 189 (1994).

Rather, it appears that Rocha was commenting upon information
initially spoken of by the wtnesses. In addition, the state's
legitimate | aw enforcenent interest is not limted to apprehendi ng
an alleged perpetrator. There is also a substantial interest in
ferreting out the basis and veracity of crimnal allegations. See

Rame v. Cty of Hedwig Village, 765 F.2d 490, 492-93 (5th Gr.

1985) ("[a]lthough in retrospect sone question may be determ ned to
be irrelevant and not within the governnent's proper sphere of
concern, police officers nust have the freedomat | east to ask the
questions they believe will aid them in the investigation" and
recogni zing that asking otherw se proper questions in an abusive
and har assi ng manner does not anount to invasion of privacy), cert.
deni ed, 475 U.S. 1062 (1986).

There is no invasion of privacy when the material disclosed
was al ready known to the recipient. GCnel, 15 F.3d at 1343. Law
enforcenent nust be allowed considerable |atitude to explore the
veracity of a conplainant, as well as the identity of the alleged

perpetrator, and to explore reasonable inferences raised by what
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W tnesses offer in an investigatory context. See Rame, 765 F.2d
at 492-93. As neasured by clearly established law, Cantu failed to
alleged violation of the constitutional right to privacy. See
Anderson, 107 S. . at 3039 (relevant legal rule which nust be
"clearly established" 1is identified with reference to the
particul ari zed facts and circunstances of the case). It follows
that Rocha is entitled to summary judgnent on the issue of
qualified imunity from suit on Cantu's 8§ 1983 claim that he
i nvaded her privacy by nmaking i nappropriate remarks in the wtness
i ntervi ews.

Cantu al so asserted a 8 1983 cl ai m agai nst Sal azar based on
Rocha's obj ectionable remarks. Cantu argues that Sal azar is |iable
for Rocha's msconduct because he failed to properly train,
supervise or control Rocha's actions. Al t hough supervisory
officials cannot be held liable under § 1983 on a theory of
respondeat superior, they may be liable if their own action or
inaction, including a failure to properly supervise, anounts to
gross negligence or deliberate indifference which is the proxinate

cause of a constitutional violation. Bowen v. Watkins, 669 F.2d

979, 988 (5th Cr. 1982). Cantu attenpts to denonstrate Sal azar's
i ndependent cul pability wth evidence that Sal azar was aware of
ot her student conpl ai nts agai nst Rocha. Qur judgnent that Cantu's
al |l egations against Rocha with regard to the witness interviews
failed to allege violation of clearly established | aw nandates the
conclusion that Cantu's derivative clai magai nst Sal azar nust al so

fail. Assum ng, arguendo, that Salazar was grossly negligent or
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deli berately indifferent, Cantu failed to allege any proxi mately
caused constitutional violation. Salazar is entitled to qualified
immunity on Cantu's claim that his supervision of Rocha was
negl i gent.
2. Extra-jurisdictional Character of the Investigation

Cantu also clains that the extra-jurisdictional character of
the investigation violated her right to privacy. Cantu cites no
authority for the proposition that there is a clearly established
constitutional right to be free froman investigation conducted in
t he absence of jurisdiction. Cantu naintains, however, that she
did not authorize the investigation, presumably attenpting to
i nvoke the "autonony," or personal decision prong of the privacy
right. Privacy rights may well be inplicated in a case involving
an investigation conducted wthout jurisdiction and over the
obj ecti on of a conpl ai nant whose veracity and credibility is not in
issue. That is not the case here. Both Chief Raul Garza of the
Edi nburg police departnent and Chief Salazar were under the
inpression that Cantu wanted the assault investigated. Cantu
voluntarily gave Chief Salazar the Planned Parenthood report as
well as information about the alleged assault. W conclude that
the investigation was not in violation of a clearly established
privacy right. Moreover, evenif we were to assune, arguendo, that
Cantu had alleged violation of a clearly established right, Rocha
and Salazar would still be entitled to imunity because the
officers had an objectively reasonable basis for assum ng

jurisdiction.
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Salazar's initial conclusion that jurisdiction existed was
based on the fact that both of the individuals involved were
students and that the incident occurred at a university function,
in a hotel rooml|eased with university funds. The reasonabl eness
of his conclusion is attested to by the fact that the Edinburg
Chief of Police, Raul Garza, also believed UT-PA would have
jurisdiction. Rocha and Sal azar al so of fer Texas Educati on Code §
51.203(a) and (b) which provide that university police officers
have primary jurisdictionin all counties where property i s "owned,
| eased, rented, or otherw se under the control" of the university.

South Padre Island, where Cantu says she was assaulted, is
| ocated in Caneron County. The UT-PA main canpus is located in
Hi dal go County. UT-PA has a nmarine |aboratory in Canmeron County
and the University of Texas nmamintains a canpus in Brownsville
which is also in Caneron County. Wthin an officer's primary
jurisdiction, the officer is "vested wth all the powers,
privileges, and immunities of peace officers,"” which include the
power to arrest individuals for violation of state |law and the
power to enforce traffic laws. Tex. Epbuc. Cobe 8§ 51.203(b) (Vernon
Supp. 1995). Cantu argues that the statute should be construed to
limt the peace officer's primary jurisdiction to university
property and offers letters in which UT-PA adm nistrative officials
concl uded subsequent to the Rocha investigation that the UT-PA
police departnent |acked jurisdiction. We need not decide that
issue of Texas law, as Oficers Rocha and Salazar had an

obj ectively reasonabl e basis for proceeding wth the investigation.
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Cantu has no clearly established right to be free of an extra-
jurisdictional investigation into a sexual assault when that
investigation is |launched by her own report of the relevant facts
to authorities. Cantu neither inplicitly nor explicitly requested
that Sal azar abstain frominvestigating. Nor has she denonstrated
any harm arising out of the extra-jurisdictional nature of the
i nvestigation. Extra-jurisdictional investigations are not per se
violative of the constitutional guarantee of privacy. Finally,
Rocha and Sal azar hel d an objectively reasonable belief that they
were operating within the wuniversity's primry jurisdiction.
Therefore, Oficers Rocha and Sal azar are entitled to qualified
immunity on this claim
3. Pseudonym Procedure

Cantu al | eges that Sal azar and Rocha's failure to utilize the
pseudonym procedure specified in Texas Code of Crimnal Procedure
article 57.02 for sexual assault investigations violated her
privacy right. Rocha and Sal azar respond that the statute does not
require | awenforcenent to offer or utilize the procedure. Rather,
it provides a way for sexual assault victins to keep their nane out
of the public record. Article 57.02 speaks to the use of a
pseudonym to protect a victims identity on docunentation and in
judicial proceedings and applies only after the victi mconpletes a
specified formand returns that formto | aw enforcenent. There is
no evidence in the record that Cantu conpleted that form or
ot herwi se requested anonymty. The statute does not purport to

control use of a victims nane when interview ng potential
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W t nesses and has no application in a case such as this one where
t he obj ectionabl e di scl osure was to wi tnesses who al ready knew both
the name of the victimand the details of the assault. See G nel,
15 F.3d at 1343 (no invasion of privacy when confidential
information disclosed was already known to recipients of
information). Cantu's claimthat Sal azar and Rocha failed to use
the procedure does not allege a violation of a Cantu's privacy
ri ght and Sal azar and Rocha are entitled to imunity on that claim
B. State Law C ains - Rocha

Under Texas law, "[g]overnnent officials are entitled to
immunity from suit arising from performance of their (1)
discretionary duties in (2) good faith as long as they are (3)

acting wwthin the scope of their authority.” Gty of Lancaster v.

Chanbers, 883 S.W2d 650, 653 (Tex. 1994). Rocha was performng a
discretionary function within the scope of his authority for

immunity purposes. See id. at 654 (citing Wse v. Departnent of

Public Safety, 733 S.W2d 224, 227 (Tex. App.-- Waco 1986, wit

ref'd n.r.e.) for the proposition that the investigatory duties of
police officers are discretionary) and id. at 658 (an official is
acting wthin the scope of granted authority for immunity purposes
when di scharging duties generally assigned to that official, even
t hough the official may be acting unlawfully). An official acts in
"good faith" if any reasonably prudent officer could have believed
that the conduct was consistent with the plaintiff's rights. |d.
at 656-57. Thus, Texas' |law of qualified or official inmunity is

substantially the sane as federal imunity law. 1d. at 656. There
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is, however, one inportant difference. Summary judgnent is not
appropriate, as it is in the federal system sinply on a show ng
that the right alleged to have been violated was not clearly
est abl i shed. Id. at 657 (good faith test for inmunity from
nonconstitutional torts does not incorporate a threshold |ega
question anal ogous to federal imunity law s "clearly established
| aw' requirenent). Texas' test focuses solely on the objective
| egal reasonabl eness of the officer's conduct. Id. at 656-57.
Accordi ngly, whether Rochais entitled inmunity on any of the state
| aw cl ai nrs depends solely on whether his actions were objectively
reasonabl e.

Cantu's third anmended petition alleges two state | aw cl ai ns
agai nst Rocha, invasion of privacy and defamati on.
1. Invasion of Privacy

Al t hough Texas | aw makes several types of conduct actionable

as an invasion of privacy, see More v. Big Picture Co., 828 F.2d

270, 272 (5th Gr. 1987), Cantu's third anmended conpl aint all eges
only that Rocha's remarks placed her in a false light before the
public. Texas has soundly rejected the false light tort as being
duplicative of existing causes of action which provide nore

procedural safeguards. Cain v. Hearst Corp., 878 S.W2d 577, 578

(Tex. 1994) ("[We have never enbraced nor recognized . . . the
false light tort. W decline to do so today."). Cantu's brief
therefore attenpts to turn her false light claim into one for
public disclosure of private matters, which is actionable when

publication would be highly offensive to a reasonable person and
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there is no legitimate public concern neriting disclosure.

| ndustrial Foundation of the South v. Texas |ndus. Accident Bd.,

540 S.W2d 668, 682-83 (Tex. 1976), cert. denied, 430 U S 931

(1977). 1In such a case, the information disclosed nmust have been
confidential, inthe sense that it was previously "secret" and that
di scl osure woul d cause harm |1d. at 683. Rocha did not disclose

previously secret information to Galvan, Escobar or Solis. The
three witnesses were in fact in the process of disclosing the very
same information to Rocha. Rocha's comrents, however crude,
summari zed his i npressions of the wonen's testinony. A reasonably
prudent officer could have believed that the remarks were
consistent with Cantu's rights and Rocha is entitled to state | aw
immunity fromsuit on Cantu's state | aw invasion of privacy claim
2. Defamation

An oral statenent published to a third person is slanderous
under Texas lawwhen it is (1) defamatory, (2) false, (3) refersto
an ascertai nable person and (4) is not protected by any privil ege.

Reeves v. Western Co. of N.. Am, 867 S.W2d 385, 393 (Tex. App.--

San Antonio 1993, wit denied). Cantu clains that Rocha' s comment
to the witnesses that "he was going to interview' Cantu and that
"if he felt she was lying to himhe was going to arrest her" was
sl anderous per se because it falsely and unanbi guously i nputed

crimnal conduct to Cantu. See Reeves, 867 S.W2d at 395-96

(statenment that unanbi guously and fal sely i nputes crim nal conduct
toplaintiff is slanderous per se). Rocha's entitlenent to imunity

fromsuit on Cantu' s defamation claim depends on an anal ysis of
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Rocha's objective good faith. Rocha's comment does not
unanbi guously i npute crim nal conduct to Cantu. Reeves, 867 S. W 2d
at 396 (statenent does not unanbi guously inpute crimnal conduct to
plaintiff unless an ordinary person would reasonably assune that
the plaintiff was charged with a violation of crimnal |aw).
Gal van and Escobar could not reasonably have concluded that Cantu
was then charged with a crimnal act. Police officers nust be
af forded a certain degree of | atitude when conducting i nvestigatory
interviews. Taken in context of the information disclosed in the
interview, a reasonably prudent officer m ght have proceeded al ong
the sane lines. W conclude that Rocha's coment was nade with a
"good faith" belief that it would further the investigation.
Therefore, Rochais entitled toinmmunity fromsuit on Cantu's state
| aw defamation cl ai m
C. State Law Cains - Ethridge

Ethridge argues that, as a matter of l|aw, Cantu has not
all eged acts that constitute the tort of intentional infliction of
enotional distress under Texas l|law, irrespective of whether his
acts were authorized by UT-PA. Ethridge essentially argues that
the district court's denial of qualified immunity on grounds that
the alleged conduct was not in the scope of his authority is in
error. The threshold question, which was not addressed, is
whet her, under the facts as all eged, Ethridge commtted such a tort
at all. This question is a purely |egal one, and we consequently
have appellate jurisdiction to consider it in the context of a

qualified imunity appeal under any reasonabl e readi ng of Johnson.
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If Cantu has wholly failed to state a claim for intentional
infliction of enotional distress, Ethridge is necessarily entitled
toofficial imunity under state |l aw, and the court need not deci de
the second question under Texas official imunity |aw -- whether
he, as a governnment official, is "entitled to inmunity from suit
arising fromperformance of [his] (1) discretionary duties in (2)
good faith as long as [he was] (3) acting within the scope of [his]

authority.” dty of Lancaster, 883 S.W2d at 653.

It isclear to us that Cantu's all egations agai nst Ethridge do
not anmpunt to a tort under Texas |aw, and, consequently, we hold
that, as a matter of law, Ethridge is entitled to qualified
i nuni ty. To prevail on a claim of intentional infliction of
enotional distress under Texas law, the plaintiff nust establish
the followng four elenents: (1) that the defendant acted
intentionally or recklessly; (2) that the conduct was " extrene and
outrageous'; (3) that the actions of the defendant caused the
plaintiff enotional distress; and (4) that the enotional distress

suffered by the plaintiff was severe. Dean v. Ford Mdtor Credit

Co., 885 F.2d 300, 306 (quoting Tidelands Auto. Cub v. Wilters,

699 S. W2d 939 (Tex. App.--Beaunont 1985, wit ref'd n.r.e.)).

Liability [for outrageous conduct] has been found
only where the conduct has been so outrageous in
character, and so extrene in degree, as to go
beyond all possible bounds of decency, and to be
regarded as atrocious, and utterly intolerable in a
civilized comunity . . . . Generally, the case is
one in which a recitation of the facts to an
average nenber of the community would lead himto
exclaim "Qutrageous."
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Dean, 885 F.2d at 306 (citing Restatenent (Second) Torts 8§ 46,

Comrent d (1965)).

Cantu's proffered evidence is that Ethridge enbarked on a
course of conduct intended to intimdate her, which included the
follow ng acts: (1) follow ng her in the hallways; (2) obstructing
her passage froma water fountain; (3) showng up in a classroom
and positioning hinself where Cantu usually sat so that she could
not avoid encountering himand (4) repeatedly going in and out of
a room where she was taking a nake-up exam which affected her
per f or mance. Assumng its veracity, and that the jury fully
believed every word of it, this evidence sinply could not, as a
matter of law, be construed by reasonable jurors as proof of
conduct that is "beyond all possible bounds of decency,
atrocious, and wutterly intolerable in a civilized comunity

."  We therefore hold that Ethridge was entitled to state
official immunity from Cantu's state law claim of intentional
infliction of enotional distress claim

CONCLUSI ON

Def endants Rocha and Salazar are entitled to qualified
immunity from Cantu's federal |aw clains because Cantu failed to
all eged violation of aclearly established federal right. Rochais
also entitled to qualified inmmunity from Cantu's state | aw cl ai ns
for invasion of privacy and defamati on because Rocha acted i n good
faith and within the scope of his authority, as defined by the

Texas Suprene Court in Cty of Lancaster. Ethridge is also

entitled to qualified imunity from Cantu's state |aw claim of
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intentional infliction of enotional distress, because Cantu has
failed to state a cogni zable claim W |ack appellate jurisdiction
to consider Rocha, Salazar and Ethridge's appeal from denial of
summary judgnent on grounds other than qualified i munity (appeal
nunber 94-60577).

Accordingly, the appeal under case nunber 94-60577, and
def endant Et hridge's appeal fromthe denial of summary judgnment, is
DI SM SSED. The district court's order in 94-60380 i s REVERSED and
judgnent is RENDERED in favor of defendants Rocha, Sal azar and
Et hri dge, dism ssing the conplaint against them on grounds that
each of themis entitled to qualified imunity fromsuit on § 1983
clains and on the state law clains for invasion of privacy,

defamation, and intentional infliction of enotional distress.

31



