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Appeal from the United States District Court for the Northern
District of M ssissippi.

Before PCOLI TZ, Chief Judge, KING and STEWART, Circuit Judges.

POLI TZ, Chief Judge:

Hazel Cook appeals the district court's denial of a protective
order preventing all discovery prior to consideration of her notion
to dismss. For the reasons assigned, we reverse and remand for
further proceedings consistent herewth.

Backgr ound

Ceorge Wcks, Sr., an African-Anerican nale, applied for a
managenent position with his enployer, the Mssissippi State
Enpl oynent Service. The pronotion was given to a white enpl oyee.
Wcks filed suit against MSES and Hazel Cook, a forner supervisor
of Wcks, asserting both aracial discrimnation clainmt and a first

anmendnent claim? On April 13, 1994 Cook contenporaneously fil ed

142 U.S.C. § 1981 (Supp. II1 1991).

242 U.S.C. 8§ 1983 (1988). Wcks also asserted a cl ai munder
Title VII of the Cvil R ghts Act of 1964 against the MSES. That
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two notions: (1) a "Motion to Dismss, or in the Alternative, for
Summary Judgnent,” which asserted the defense of qualified
imunity® and (2) a "Motion to Hold Discovery in Abeyance" pendi ng
the consideration of Cook's qualified imunity defense.

Wth the notion to dism ss pending before the district court,
the di scovery notion was referred to a nagi strate judge who i ssued
an order staying all discovery except for that related to Cook's
defense of qualified immunity. Cook objected to this limted
di scovery order and the district court affirnmed the nagistrate
j udge.

Cook appeals the order allow ng discovery on the issue of
qualified imunity. The notion to dism ss renmains pendi ng before
the district court.

Anal ysi s

W cks vigorously nmaintains that we are wi t hout subject matter
jurisdiction to hear this appeal of a discovery order.
"Ordinarily, an order conpelling limted discovery is interlocutory

and not appeal abl e under the final judgnent rule...."* The Suprene

claimis not at issue in this appeal.

3" Al though the statutory |anguage of 8§ 1983 does not
expressly provide for an i munity defense, courts have
consistently held that "governnent officials are entitled to sone
formof immunity fromsuits for damages. As recogni zed at common
law, public officers require this protection to shield them from
undue interference with their duties and frompotentially
disabling threats of liability." " Geter v. Fortenberry (Geter
1), 849 F.2d 1550, 1552 (5th Cir.1988) (citing Harl ow v.
Fitzgerald, 457 U S. 800, 806, 102 S. . 2727, 2731, 73 L.Ed.2d
396 (1982)).

“Lion Boulos v. WIlson, 834 F.2d 504, 506 (5th Cr.1987)
(citing 28 U.S.C. § 1291 (1986)).

2



Court has held, however, that orders denying substantial clains of
qualified inmunity are i medi ately appeal abl e under the col |l ateral
order doctrine.®> Cook equally vigorously contends that in allow ng
limted discovery on the issue of qualified imunity, the district
court effectively has denied her the benefits of the qualified
imunity defense, the nost relevant being the protection from
pretrial discovery.® Thus, she argues, the district court's order
i s appeal able i medi ately under the collateral order doctrine and
this court has appellate jurisdiction. W hold today that the
di scovery order denied Cook the benefits of the qualified imunity
def ense, thereby vesting this court with the requisite jurisdiction
to review the discovery order.’

In Lion Boulos v. Wlson, we held that a party asserting the
defense of qualified imunity is not imune from all discovery,
only that which is "avoidable or overly broad."® W stated that
when the district court "is unable to rule on the inmunity defense
W thout further clarification of the facts" and when the di scovery
order is "narrowy tailored to uncover only those facts needed to
rule on the imunity claim" an order allowng such |limted

di scovery is neither avoidable nor overly broad.® Under those

sMtchel | v. Forsyth, 472 U.S. 511, 105 S.Ct. 2806, 86
L. Ed. 2d 411 (1985).

Helton v. Cenents, 787 F.2d 1016 (5th Cir. 1986).
'Mtchell.
8834 F.2d at 507.

°l'd. at 507-08. The Lion Boulos court noted that when the
assertion of the qualified imunity defense turned purely on a
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conditions, we held that the appellate court was wthout
jurisdiction to review the discovery order.

Di scovery under Lion Boul os, however, nust not proceed until
the district court first finds that the plaintiff's pleadings
assert facts which, if true, would overcone the defense of
qualified imunity. This heightened pl eading requirenment, first

articulated in Elliott v. Perez,!'! requires Wcks to allege the

question of law, the district court should rule on the notion to
di sm ss without discovery. |Id. at 508. The sane would be true
if the facts upon which the defense of qualified immunity turned
were not disputed by the parties. See Anderson v. Creighton, 483
U S 635 646 n. 6, 107 S.C. 3034, 3042 n. 6, 97 L.Ed.2d 523
(1987) ("[I]f the actions Anderson clains he took are different
fromthose the Creightons allege ... then discovery nmay be
necessary before Anderson's notion for sumrmary judgnent on
qualified imunity grounds can be resolved.").

PFoster v. City of Lake Jackson, 28 F.3d 425, 428 (5th
Cir.1994) ("The burden of negating the defense lies with the
plaintiffs."); Geter I, 849 F.2d at 1554 ("Were a plaintiff's
pl eadi ngs assert facts which, if proven, would defeat a qualified
imunity defense, limted discovery may be permtted tailored to
the issue of qualified immunity."); Lion Boulos (citing Elliott
v. Perez, 751 F.2d 1472 (5th Cir.1985)); Brown v. Texas A & M
Univ., 804 F.2d 327, 333 (5th Cir.1986) ("[T]he issue of
qualified imunity is a threshold question, and "[u]ntil this
threshold i nmunity question is resol ved, discovery should not be
allowed.' ") (citing Harlow, 457 U. S. at 817, 102 S.Ct. at 2738
(1982)). See also Jacquez v. Procunier, 801 F.2d 789 (5th
Cir.1986).

1751 F.2d 1472 (5th Cir.1985 (citing Leatherman v. Tarrant
County Narcotics Unit, --- US ----, 113 S .. 1160, 122 L.Ed.2d
517 (1993)), Wcks contends that the hei ghtened pl eadi ng standard
cannot be reconciled wth the concept of notice pleading set
forth in the Federal Rules of Civil Procedure. W note, however,
that the Leatherman deci sion expressly refrained from considering

"whether [its] ... qualified imunity jurisprudence would require
a hei ghtened pleading in cases involving individual governnent
officials.” 1d. at ----, 113 S.C. at 1162. |In the absence of

such a ruling, we are bound to follow the decisions of prior
panel s which have required plaintiffs to neet the hei ghtened
standard. Schultea v. Wod, 27 F.3d 1112 (5th Cr.1994), reh'g
en banc granted (Aug. 26, 1994). See also Branch v. Tunnell, 14
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particular facts formng the basis of his claim including those
preventing Cook fromsuccessfully maintaining a qualified imunity
def ense. To overcone the immunity defense, the conplaint nust
allege facts that, if proven, would denonstrate that Cook viol ated
clearly established statutory or constitutional ri ghts. 2
Hei ghtened pleading denmands nore than bald allegations and
conclusionary statenents.® Wcks nust allege facts specifically
focusing on the conduct of Cook which caused his injury.

If Wcks' conplaint falls short of this standard, the
district court should rule on the notion to dism ss before any
di scovery is allowed.'™ The allowance of discovery without this
threshol d show ng i s i medi at el y appeal abl e as a deni al of the true

neasure of protection of qualified inmnity.*® [|f the conplaint

F.3d 449 (9th Cr.) (holding that a panel is bound by prior
panel's adoption of hei ghtened pl eadi ng because Leat herman did
not underm ne that precedent), cert. denied, --- US ----, 114
S.Ct. 2704, 129 L.Ed.2d 832 (1994).

12Jacquez (citing Harl ow).
BStreetman v. Jordan, 918 F.2d 555 (5th G r.1990).
1Jacquez.

15See Geter |, 849 F.2d at 1554 ("Where a plaintiff's
pl eadi ngs assert facts which, if proven, would defeat a qualified
immunity defense, limted discovery may be permtted tailored to
the issue of qualified immunity."); Geter v. Fortenberry (Geter
1), 882 F.2d 167 (5th Cir.1989) (accord).

¥In its decisions in Harlow and Mtchell, the Suprene Court
made clear that immunity neans nore than just immunity from
liability; it means immunity fromthe burdens of defending a

suit, including the burdens of pretrial discovery. Thus, "courts
have an obligation to carefully scrutinize a plaintiff's claim
before subjecting public officials to the burdens of broad
reachi ng di scovery." Jacquez, 801 F.2d at 791. The failure to
do so is imedi ately appeal abl e under Mtchell.
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all eges facts to overcone the defense of qualified imunity, the
district court may then proceed under Lion Boulos to allow the
di scovery necessary to clarify those facts upon which the i munity
def ense turns. Y’

Thus, the initial step in our review requires an exam nation
of Wcks' conplaint to seeif his allegations negate Cook's defense
of qualified inmmunity. In so doing, we find two allegations
agai nst Cook. First, Wcks conplains that Cook violated his first
anmendnent rights by discrimnating against him because of his
protests of two reprimands issued by Cook. His conplaint states:

[T]he fact that Plaintiff [Wcks] had exercised his First

Amendnent rights by appealing and protesting two unjustified
write-ups given himby the Defendant, Hazel Cook, Plaintiff's
supervisor, also contributed to the failure to get the
pronotion. Hazel Cook contributed to Plaintiff's failure to
get the pronotion because she entertains a hostility toward

Plaintiff because of his protesting the unjustified wite-ups
that she had given him

[Her adverse comments about Plaintiff, ... based upon
Plaintiff's protesting unjustified enpl oynent actions agai nst
him was [sic] also a proximte cause of Plaintiff's not
getting the pronotion.
Qur deci sions have established that a public enpl oyee asserting a
first amendnent claim against his enployer nust show that the
speech in question involves a matter of public concern, that his
interest in commenting upon those matters is greater than the
defendant's interest in pronoting efficiency in delivery of public

services, and that his speech notivated the defendant's offensive

7Lion Boul os; Geter 1I.



acts.18

Wcks' allegations fail to suggest how Cook violated his
clearly-established first amendnent rights. The nobst expansive
readi ng of his conplaint discloses no basis for a finding that his
charges about poor "wite-ups" are a matter of public concern
Moreover, the allegation that his speech notivated Cook's tortious
acts is wholly conclusionary. Nor did Wcks al |l ege exactly what he
beli eves Cook did to prevent his pronotion.!® The gravanen of
W cks' conplaint appears to be nothing nore than an attenpt to
redress a personal grievance, a claim not generally actionable
agai nst a public enpl oyer.?°

W cks al so conpl ai ns that Cook discrimnated agai nst himon

the basis of race,? stating in his conplaint that:

¥Thonpson v. City of Starkville, 901 F.2d 456 (5th
G r.1990).

W cks argues in brief that Cook "poisoned the well" by
maki ng adverse verbal comments and by making "unjustified and
unsubst anti ated negative witten reports” while his supervisor.
Wher eas these argunents may be nore specific, we may not consider
t hem because they do not appear in the pleadings, the focal point
of the inquiry under Elliott.

22Thonpson, 901 F.2d at 461 ("The rational e behind the
public concern requirenent is to prevent public enpl oyees from
relying on the Constitution for redress of personal grievances.")
(citing Connick v. Myers, 461 U. S. 138, 149, 103 S.Ct. 1684,
1691, 75 L.Ed.2d 708 (1983)).

2!\ note that Wcks brings this claimunder 42 U S.C. §
1981. Racial discrimnation clains under this section also are
subject to the defense of qualified imunity. See Saunders v.
Bush, 15 F.3d 64 (5th G r.1994) (barring section 1981 clai mdue
to absolute and qualified i munity of defendants). Although the
hei ght ened pl eadi ng standard enunciated in Elliott has been
applied only in the context of section 1983 clains, the rationale
of that decision applies to all civil rights actions where the
defense of qualified inmmunity is asserted. An imunity fromsuit
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Hazel Cook customarily and habitually treated bl ack enpl oyees
in a |less favorable fashion than white enployees, and her
adverse comments about Plaintiff, based upon race and based
upon Plaintiff's protesting unjustified enploynment actions
against him was also a proxinmate cause of Plaintiff's not
getting the pronotion.
Agai n, Wcks makes only broad and wholly concl usi onal allegations
that Cook discrimnated against himon the basis of race. Wile
W cks does all ege racial animus, an el enent of the prinma faci e case
for his discrimnation claim he fails to allege any conduct of
Cook that could be considered to "violate a clearly established
statutory ... right."?2 At best, Wcks states the conclusion that
his race is the cause of any adverse comments Cook nmay have nade.
Wcks nust allege particular facts show ng behavior by Cook
nmotivated by racial aninus. To nerely nmake the charge is
insufficient; the conplaint nust "state with factual detail and

particularity the basis for the claimwhich necessarily includes

why t he def endant - of ficial cannot successfully nmaintain the defense

does not vary with the statutory basis for that suit, and as we
said in Elliott:

[We conclude that all ow ng broadl y-worded conpl ai nts,
such as those of the plaintiffs here, which |eaves to
traditional pretrial depositions, interrogatories, and
requests for adm ssion the devel opnent of the real
facts underlying the claim effectively eviscerates

i nportant functions and protections of official

i nuni ty.

25ee Jatoi v. Hurst-Eul ess-Bedford Hosp. Auth., 807 F.2d
1214, 1219 (5th G r.1987), cert. denied, 484 U. S 1010, 108 S.Ct
709, 98 L.Ed.2d 660 (1988) (holding that section 1981 claim
requires direct or circunstantial evidence of purposeful
di scrim nation).

751 F.2d at 1476. Thus, Wcks nust neet the hei ghtened
pl eadi ng standard for his section 1981 claimas well as his
section 1983 cl aim



of immunity."?2 Wcks' conplaint is devoid of such detail;
accordingly, we conclude that Wcks has failed to state a raci al
discrimnation claim sufficient to overcone Cook's defense of
qualified i munity.

Because we find that Wcks failed to neet the threshold
pl eading requirenments for either of his clainms, we hold that any
di scovery by Wcks, even that l[imted in scope, is inproper and
i mredi at el y appeal abl e as a deni al of the benefits of the qualified
i munity defense. Because of this disposition of the discovery
issue, we need not address whether the immnity defense
sufficiently turned on a factual issue requiring discovery under
Li on Boul os. Mbdreover, we need not address Cook's contention that
the di scovery order was overly broad.

W are aware that by requiring hei ghtened pleading before
di scovery sone plaintiffs wll be unable to state a claim But, as
noted in the concurring opinion in Elliott, the "denial of sone
meritorious clains is the direct product of the inmunity doctrine
whi ch wei ghed these |osses when it struck the policy bal ance."?*
The seem ng unfairness of this conclusion is tenpered by this
circuit's directives to allow a plaintiff initially failing to
state a claimthe opportunity to anend or suppl enent the pl eadi ngs
freely, so that he nay state his best case.? Were the plaintiff

has filed only one pl eadi ng, as Wcks has here, i nmedi ate di sm ssal

ZE[liott, 751 F.2d at 1473.
241 d. at 1483.

2Jacquez.



ordinarily is not justified.? Thus, on remand, Wcks should be
gi ven an opportunity to plead his case properly before dism ssal is
consi der ed.

The denial of Cook's request for a protective order
preventing all discovery until consideration of the notion to
dismss is REVERSED and the request is GRANTED. W REMAND to the
district court for consideration of the notion to dismss in a

manner consi stent herew th. %

2| d. at 792.

2"Cook asks this court to hold that a notion to disnmiss nust
be considered prior to the allowance of any discovery. W
di sagree. Wiile we hold today that Lion Boulos requires a
prelimnary consideration of the pleadings prior to the all owance
of discovery on the issue of qualified imunity, this inquiry
need not result in aruling on a notion to dismss. |ndeed, Lion
Boulos illustrates a situation where a plaintiff satisfies the
hei ght ened pl eadi ng but alleges facts upon which the imunity
def ense turns which are disputed by the defendant. In such a
situation, Lion Boulos held that discovery [imted to the issue
of the immunity defense could proceed "before ruling on a
defendant's notion to dismss...." 834 F.2d at 507. Thus, we
i npose no requirenent that the district court nust rule on a
motion to dismss prior to the all owance of discovery in al
situations. Rather, we hold sinply that if the pleadings fail to
state facts sufficient to overcone the defense of qualified
immunity, then imted discovery is inproper and dism ssal, as
qualified above, is in order.
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